United States Court of Appeals,
Fifth Grcuit.
No. 93-2172.

RESCLUTI ON TRUST CORPORATI ON, As Receiver for Conmonweal th
Federal Savings Association, Plaintiff-Appellee,

V.
Jerry L. STARKEY, et al., Defendants,

Ceorge D. Thomas, Jr., and CGeorge D. Thonmas, |11, Defendants-
Appel | ant s.

Jan. 9, 1995.

Appeal from the United States District Court for the Southern
District of Texas.

Before POLI TZ, Chief Judge, GOLDBERG and DUHE, Circuit Judges.

GOLDBERG, Circuit Judge:

The Resol ution Trust Corporation ("RTC') brought suit agai nst
def endants CGeorge D. Thomas, Jr. (Thomas Jr.), George Thonmas |11
(Thomas 111), and Jerry L. Starkey, to enforce guaranties on two
prom ssory notes. The defendants did not oppose the RTC s notion
for summary judgnent, and the district court granted sumary
judgnent in favor of the RTC Def endants Thomas Jr. and Thomas
11t (hereinafter referred to collectively as "appel |l ants") appeal
fromthe district court's judgnent. The appellants assert that the
RTC did not properly serve process on them In addition, the
appel l ants argue that the RTC failed to denonstrate its ownership
of the prom ssory notes. W reverse wth respect to Thomas Il and

affirmw th respect to Thomas Jr.

Starkey is not a party to this appeal.
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I

The RTC brought this suit in its capacity as Conservator of
Commonweal t h Federal Savi ngs Associ ation (" Comobnweal t h Federal "),
a federally chartered savings and |loan association with its
princi pal place of business in Houston, Texas. The RTCfiled this
suit to collect the deficiency bal ance renmai ni ng on two prom ssory
notes the defendants had guaranti ed.

Sone background on the origin and ownership of the notes at
issue inthis caseis required. The defendants borrowed $1, 191, 168
from Commonweal t h Savi ngs Associ ati on (" Comonweal th Savings"). To
obtain these funds the defendants signed two prom ssory notes.
These notes were secured by real estate owned by the defendants.
In addition, the defendants nmade personal guaranties on these
not es.

In the summer of 1988 both notes matured. Wen the notes went
unsatisfied, Commonwealth Savings foreclosed on the properties
securing the notes, and sold the properties at auction. The sale
of these properties yielded $536,618, |leaving a deficiency of
$654, 550.

On March 8, 1989, pursuant to a resolution by the Federal Hone
Loan Bank Board ("FHLBB"), Commonweal th Savi ngs was pl aced into t he
conservatorship of the Federal Savings and Loan |nsurance
Corporation ("FSLIC"). On May 23, 1989, the FHLBB created
Commonweal th Federal and named the FSLIC conservator for
Commonweal t h Feder al . On that sane day, all of the notes and

guaranties at issue in this case were assigned to the FSLIC as



Conservator for Commonweal t h Federal .

On August 9, 1989, the Financial Institutions Reform
Recovery, and Enforcenent Act ("FIRREA") becane |aw. FI RREA
created the RTC and provided that the RTC would succeed to the
interests of all FSLIC receivershi ps or conservatorships created
from January 1, 1989 through August 9, 1989. The Comonweal t h
Federal conservatorship fell intothis category, and the RTC becane
conservator of Commonweal t h Federal .

Upon becom ng conservator of Commobnwealth Federal, the RTC
sent the defendants |etters demandi ng paynent. These letters went
unheeded, and on Cctober 3, 1990 the RTC filed suit to recover the
deficiency owing on the notes. However, the RTC failed to serve
any of the defendants within 120 days of filing its conplaint.

On February 4, 1991, the RTCfiled a notion to retain the case
on the docket. This notion requested that the district court not
dismss the RTC s conplaint pursuant to Federal Rule of G vil
Procedure 4(j) for failure to serve the parties wthin the rel evant
time period. On February 8, 1991, the district court granted the
RTC s notion and issued a retention order permtting the RTC ". ..
30 days from[that] Order to serve one or nore of the defendants.™

The RTC effected service upon Starkey on March 9, 1991.
Thomas Jr. was not served until March 19, 1991, and Thomas |1l was
not served until April 9, 1991. Thomas IIll raised the defense of
i nsufficient service of process in his answer, but Thomas Jr. did
not. By order dated July 3, 1991, the district court deni ed Thomas
I[11'"s notion to dismss. On Septenber 1, 1992, the RTC filed a



nmotion for summary judgnment. Thomas II1 filed no response to the
summary judgnent notion. Thomas Jr. did not respond to the RTC s
summary j udgnent notion either, but instead noved for leave to file
a notion to dismss. The district court dismssed the appell ants'
nmotions, and granted summary judgnent in favor of the RTC on
January 8, 1993.
I

Thomas Jr. appeals fromthe district court's denial of his
motion for leave to file a notion to dismss. Thomas IIl appeals
the district court's denial of his notion to dismss. Each
appellant's issue is addressed in turn.
A. Propriety of Service of Process upon Thomas Jr.

Thomas Jr. failed to raise the insufficiency of process in
his answer. Accordingly, he has waived any objection to service.
Fed. R Cv.P. 12(h)(1)(B). Thomas Jr. argues that the nmandatory
| anguage of Rule 4(j) (i.e., "an action shall be dism ssed" if
service is not nade wthin a specified tinme period) exenpts defects
in service from the waiver provisions of Rule 12. The law is
cl ear, however, that objections to service are waived if not raised
in the answer or pre-answer notion. Kersh v. Derozier, 851 F. 2d
1509, 1511-12 (5th Cr.1988). Accordingly, the district court
properly denied Thomas Jr.'s notion for |leave to file a notion to
di sm ss.

B. Propriety of Service of Process upon Thomas ||
Thomas I11's argunent deserves greater reflection since he

did raise his objection to service in atinely manner. Thomas |11



filed a notion to dism ss based on, inter alia, the deficiency of

service. The district court denied Thomas II1's notion to dismss
W t hout comment. W hold that in doing so, the district court
erred.

Thomas |11 argues that the district court erred in granting

the RTC extensions, both after the original 120 days expired and
after the expiration of the 30-day extension. Conversely, the RTC
argues that the district court has discretion to freely grant
ext ensi ons upon a show ng of good cause. The question before us is
whet her good cause exi sted for the RTC s del ayed service of process
as to Thomas I1l. The district court's finding of good cause is
revi ewed under an abuse of discretion standard. MDonald v. United
States, 898 F.2d 466, 468 (5th G r.1990).

The RTC' s notion to retain the case on the docket consisted of
a fewlines of text alleging that it was diligently attenpting to
serve the defendants, that nunerous attenpts at service had been
unsuccessful, and that nore tinme was needed. W need not decide
whet her the district court abused its discretion in granting the
RTC s notion to retain the case on the docket. This is so because
the RTC was wholly unjustified in not serving Thomas Il within the
30-day extension granted by the district court. Assum ng,
arguendo, that the RTC showed good cause for failing to serve
Thomas Il within the 120 followng the filing of their suit, the
record is bereft of any evidence of good cause for the RTC s
failure to serve process within the 30 day extension granted by the

district court.



In its response to Thomas I11's notion to dismss, the RTC
clains to have nade diligent efforts at serving Thomas |11, but was

unabl e to do so because it had an i ncorrect address for Thomas |11

and because Thomas I|11's commobn nane prevented him from being
| ocated. It nust be assuned that these allegations refer to the
difficulties the RTC encountered in finding Thomas IIl during the

120 days following the filing of the conplaint, since they are the
sane reasons the RTC provided in its notion to retain the case on
t he docket. Next, the RTC alleged that it was unable to serve
Thomas 11l within the 30-day extension granted by the district
court because a postal forwardi ng order for Thomas |11 had expired.
Apart fromthis frustrated attenpt to nmail service to Thomas |11,
the RTC does not enunerate any other attenpt to serve or find
Thomas |11. After the 30-day extension had expired, the RTC
di scovered, through sone unknown source, that Thonmas Ill was an
attorney, and obtained his address fromthe State Bar. Thereafter,
the RTC was able to effect service upon Thomas Il at that address.

We conclude that the RTC failed to denonstrate good cause
existed for its failure to serve Thomas IIl within the 30 day
extension granted by the district court. The RTC nade no show ng

to support its claimthat good cause existed for failing to serve

Thomas I11. The RTCclains that at all tinmes, it diligently sought
to serve Thomas |11, yet the RTC did not discover that the address
it had for Thomas IIl was invalid until after 120 days had | apsed.
Al so, there is evidence that Thomas |11 coul d have been | ocated if
reasonabl e efforts had been expended. Thomas Il was a practicing



attorney in the Dallas area, and his tel ephone nunber and address
were listed in the Sout hwestern Bell Tel ephone Directory. The RTC
failed to explain why it took over five nonths to discover that
Thomas |1l was an attorney, or why it did not avail itself of the
reasonabl e alternative neans of serving process.

The RTC contends that despite the paucity of evidence of good
cause, their service on Thomas |Il is still valid since there was
no "sinister notive" on its part in the delay. This argunent is
based on a strained reading of Carim v. Royal Caribbean Cruise
Line, 959 F.2d 1344 (5th Cr.1992). |In Carim, this court found

good cause to exist for late service where the plaintiff "at al
tinmes acted in good faith, and wthout sinister notivation." |d.
at 1349. From this |anguage the RTC urges us to sanction its
service on Thomas Il since there is no evidence that the del ay was
occasi oned by any nal eficent intentions. However, the requirenent
of Carim is good faith and no sinister notive. It is not enough
that the RTC neant no harmin failing to serve Thomas |1l within
the tinme prescribed—+the fact that it was careless is sufficient to
mlitate against the showing of good faith required for shelter
under Carim. |In short, oneis required to be diligent in serving
process, as well as pure of heart, before good cause w || be found.
1]

Nei ther of the appellants opposed the RTC s notion for

summary judgnent. This alone is an insufficient basis for a grant

of summary judgnent, since the RTCstill nust establish the absence

of a genuine issue of material fact before it can prevail on a



summary judgnent notion. Hibernia Nat'l. Bank v. Adm nistracion
Central Sociedad Anonima, 776 F.2d 1277, 1279 (5th G r.1985); John
v. Louisiana (Bd. of Trustees), 757 F.2d 698, 709 (5th G r.1985).

Ordinarily, suits on prom ssory notes provide "fit grist for
the summary judgnment mll." FDC v. Cardinal G| WelIl Servicing
Co., 837 F.2d 1369, 1371 (5th Cr.1988). |In order to prevail in
its summary judgnment notion, the RTC "need not prove all essenti al
el enrents of a breach of contract, but only nust establish the note
in question, that [the non-novant] signed the note, that the [ RTC]
was the | egal owner and hol der thereof, and that a certain bal ance
was due and owing on the note." Cdark v. Dedina, 658 S.W2d 293,
295 (Tex. App. 1 Dist.1983).

A photocopy of a note, attached to a sworn affidavit

declaring that the photocopy is a true and correct copy of the

original, is considered valid summary judgnent evidence in Texas.
Life Insurance Co. v. Gar-dal, Inc., 570 S W2d 378, 380
(Tex.1978). |If the execution of the prom ssory note has not been

denied under oath, a prim facie case is nmade by an affidavit
attesting that the novant is the owner and hol der of the note, and
that there is a balance due on that note. Cark, at 296

In its notion for summary judgnent, the RTC submtted the
verified affidavit of Don Barber, the RTC site nmanager responsible
for managi ng the business records of Commonwealth Federal. I n
Barber's affidavit, he describes the date of execution, naker,
payee, principal anount, bal ance due, anpunt of accrued interest

owed, and the date of default for each of the two prom ssory notes.



Phot ocopi es of the prom ssory notes were attached to his affidavit.

Since nothing in the record negated the existence of these
notes, and the defendants did not deny that they executed the
notes, the district court found that no genuine issue of materi al
fact remained as to the existence and validity of the prom ssory
not es. Furthernore, the district court found that the summary
j udgnent evi dence presented by the RTC presented a prinma faci e case
of default on the notes, and that none of the affirmati ve defenses
t he defendants plead were valid.

W hold that the district court applied the correct |ega
standard in ruling on the summary judgnent notion and that the RTC
met its burden in denonstrating an absence of a genuine issue of
materi al fact.

On appeal, the appellants argue that the district court made
two errors in granting sunmary judgnent. First, the appellants
argue that the RTC failed to denonstrate the transfer of ownership
of the notes from Conmmonweal th Savings to Commonweal th Feder al
The notes are payable by their terns to the order of Commonweal th
Savings. In order to establish its ownership of the notes the RTC
had to denonstrate the transfer of ownership from Commobnweal th
Savi ngs to Commonweal th Federal. This transfer nay be proven by an
i ndorsenent of the notes in favor of Cormonweal th Federal. In the
absence of an indorsenent, there is no presunption that the
transferee of a note is its owner, and possession nust then be
denonstrated by proving the transaction whereby the note was

acquired. Jernigan v. Bank One, Texas, N. A, 803 S.W2d 774, 776-



77 (Tex.App. 14 Dist.1991).

In the affidavit acconpanying the RTC s summary judgnent
nmoti on, the photocopy of the prom ssory notes appended thereto do
not have the i ndorsenent from Commonweal th Savi ngs to Commopnweal t h
Federal. In its conplaint, though, the RTC subm tted photocopies
of the prom ssory notes being sued on, and these facsimles did
contain the indorsenent of Commonwealth Savings in favor of
Commonweal t h  Federal . The appellants argue that since the
phot ocopi es appended to the sunmary judgnent notion did not have
the indorsenents, the RTC has not proven ownership of the
prom ssory notes, and therefore sunmary judgnent was inproperly
granted. However, this argunent takes an unduly restrictive view
of what may serve as valid summary judgnent evidence.

In ruling on the RTCs notion for sunmary judgnent the
district court considered the entire case file to determ ne whet her
a genuine issue of material fact existed. Kei ser v. Coliseum
Properties, Inc., 614 F.2d 406, 410 (5th G r.1980). A verified
conpl ai nt can be consi dered as sunmary j udgnent evidence. King v.
Dogan, 31 F.3d 344, 346 (5th Cr.1994). As such, the indorsed
prom ssory notes acconpanying the RTC s conplaint is valid summary
j udgnent evi dence, and est abl i shes Commonweal t h Federal ' s owner shi p
of the notes.

Finally, the appellants argue that the affidavit of Don
Barber is invalid because the signature page is not the original.
The appellants cite no cases in naking this argunent. The

adm ssibility of sunmary judgnent evidence is subject to the sane
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rules of admssibility applicable to a trial. Munoz v.
International Alliance of Theatrical Stage Enpl oyees etc., 563 F. 2d
205, 297 n. 1 (5th Gr.1977). Federal Rule of Evidence 1003
provides that a duplicate is adm ssible to the sane extent as an
original unless there is a genuine question of authenticity or if
it would be unfair under the circunstances. Since the appellants
have not contested the authenticity of the Barber affidavit, and
have not alleged any prejudice owng to the use of a facsimle
signature, the Barber affidavit is adm ssible to prove the el enents
of the RTC s ownership of the notes.

In sum we hold that the district court is REVERSED i n respect
toits denial of Thomas II1's notion to dismss, and is AFFIRVED i n

all other respects.
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