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No. 93-2186
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DAVI D ROBERT WOOD, HOVER FORD,
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for the Southern District of Texas
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Emlio M, DeM3SS, BENAVIDES, STEWART, and PARKER, Circuit Judges.

PATRICK E. H Gd NBOTHAM Circuit Judge:

| .

A fornmer chief of police for Tonball, Texas, alleges that
three city councilnmen and the city nmanager conspired to denote him
after he reported to state authorities that one of the council nen
m ght be involved in illegal activity.

As chief of police, Joseph M Schultea began investigating
allegations in March 1992 that David R Wod, a councilnman, was

involved in crimnal activity. On April 8, 1992, Schultea told



Warren K. Driver, the city manager of this hone rule city, about
his i nvestigation. The next day, Schultea and Driver di scussed the
investigation with Mario Del Gsso, the city's attorney. The three
deci ded that Schultea would forward his investigative report to the
Texas Departnent of Public Safety.

The next day, Wod demanded that Driver add to the upcom ng
counci | agenda possi bl e action agai nst Schultea. Driver, however,
persuaded Wod not to pursue the matter.

Wth the next report about Wwod to the TDPS, events took a
different turn. After consulting with Driver, Schultea sent
additional information about Wod to the TDPS on May 27, 1992.
Later that sanme day, Schultea | earned that Wod and the two ot her
council men, Homer Ford and WF. "Sliml Plagens, had instructed
Driver to add to the agenda of the June 1, 1992 city council
nmeeting, discussion of adverse action against Schultea. Schultea
all eges that Driver told himthat "he had no option but to place ne
on the agenda because Council nen Whod, Ford and Pl agens have all
told himthat either I go or he goes." Schultea requested that the
city council consider the agenda item in public, but the city
council made its decision in a closed executive session. The next
day, Driver told Schultea that he had been denoted from police
chief to assistant police chief.

Schultea imedi ately requested an adm nistrative appeal or
grievance hearing to challenge his denotion and to stop city
counci |l mren Wod, Ford, and Plagens from making "Ilibelous and

sl anderous comrents” about him On June 9, 1992, Driver told



Schultea that the city did not have a grievance or admnistrative
appeal procedure for his case. Schultea neverthel ess again asked
the city council for a hearing. Driver responded with a nenorandum
that, Schultea alleges, |ed people to believe that he deserved his
denot i on. Driver eventually put Schultea on the June 15, 1992,
city council agenda at which Schul tea coul d agai n request a hearing
to contest his denotion and to clear his nane. The record is not
clear but the city council appears to have tacitly denied his
request for a hearing at the June 15 neeting.

Schultea then filed this suit. He alleges that by denoting
him the council nenbers deprived himof his property and |iberty
interests wthout due process and violated his First Anmendnent
rights by retaliating against himfor reporting Wod's allegedly
crimnal activities to the state. Schultea also clainms severa
viol ati ons of Texas state | aw.

The council men noved to dismss. The district court denied
the notion, stating sinply that "the conplaint . . . states a claim
agai nst the defendants.” The four individual defendants brought
this interlocutory appeal challenging the denial of their qualified
immunity fromsuit.

A panel of this court affirmed in part, reversed in part, and
remanded for further proceedings. 27 F.3d 1112 (5th Gr. 1994).
It agreed with the district court that Schultea's First Amendnent
claim should have survived the notion to dismss, because "[n]o
reasonable public official in 1992 [i.e., the year the alleged

retaliation occurred] could have assuned that he could retaliate



agai nst an enpl oyee because the enployee disclosed instances of
m sconduct by a public official.” 1d. at 1120.

The panel disagreed with the district court's concl usion that
Schul tea's procedural due process clains, at |least in their present
form should go forward. The first of Schultea's two procedural
due process clains alleges a constitutionally protected property
interest in his enploynent. |In Texas, enploynent is term nable at
w || absent a contract to the contrary; Schultea had to all ege such
a contract. The panel found that neither the city charter nor the
representations of the official who hired Schultea created such a
contract. |d. at 1116-17.

Schultea's second procedural due process claim alleges that
his denotion, conbined with the city councilnen's stigmatizing
sl ander, deprived himof his liberty interest. The panel held that
to establish a deprivation of this liberty interest, Schultea had
to show nore than denotion. [d. at 1117. Schultea retained city
enpl oynent without a reduction in salary or fringe benefits. The
panel concluded that this negated his liberty interest claim 1d.
at 1117-18.

The panel reversed the order denying the notion to dismss
t hese due process clains, but remanded to permt Schultea to anmend

and restate them The court noted that the conplaint did not state

Schultea's "best case."” ld. at 1118. Schultea had filed his
conplaint hinself, and had only later retained counsel. ld. at
1118 n. 9.



The panel gave gui dance for the remand in footnote 2. 27 F. 3d
at 1115 n. 2. In that note, the panel held that this circuit's
pl eadi ng standard survives the recent Suprene Court decision in

Leat herman v. Tarrant County Narcotics Intelligence & Coordination

Unit, 113 S. C. 1160 (1993). The panel reasoned that the
Leatherman court did not "'consider whether [its] qualified
imunity jurisprudence woul d require a hei ghtened pl eading i n cases

i nvol vi ng i ndi vi dual governnent officials.'" Schultea, 27 F.3d at

1115 n.2 (quoting Leathernman, 113 S. C. at 1162). The panel

observed and we agree that nothing in Leathernman disturbed our

holding in Elliott v. Perez, 751 F.2d 1472 (5th Cr. 1985), that

conplaints in such cases be pled wth "factual detail and
particularity.” 751 F.2d at 1473.

Qur task today is to explain the neasure by which to judge the
adequacy of any anended conplaint Schultea may file on remand. It
is the occasion for our revisit of Elliott. As we wll explain, we
stand by our insistence that conplaints plead nore than
conclusions, and that a plaintiff can, at the pleading stage, be
required to engage the affirmative defense of qualified immunity
when i nvoked. However, we will no longer insist that plaintiff
fully anticipate the defense in his conplaint at the risk of
di sm ssal under Rule 12.

It isinportant to followthe shifts in application of Elliott
as qualified imunity has evolved. CQur statenent of the neasure,
"hei ght ened pl eadi ng," has not changed, but in application it has

moved, linked as it is to the substantive principle. This is the



age-ol d dance of procedure and substance, here with the nusic of
qualified i munity.

We are persuaded that we can balance plaintiffs' rights to
chal l enge |awl ess governnent action against public officials'
rights to be free of the difficulties of the discovery process
W thout judicial additions to Rule 9(b) and with no change in the
day-to-day procedure in these cases, except one. W wll drawto
center stage a judicial tool explicitly preserved by the Guvil

Rules, the reply. See Fed. R CGv. P. 7(a).

1.

In Elliott, we held that in suits filed under 42 U.S. C. § 1983
agai nst public officials intheir private capacity, a claimnust be
stated wth particularity. Judge Brown, witing for the panel
majority, forthrightly insisted on this greater detail to
accommodate the substantive right of officials sued for noney
damages to be free both of individual liability and the discovery
process -- at |east where a defendant's actions, although ill egal
at the tinme of suit, were not certainly so when the conpl ai ned of
actions were taken. 751 F.2d at 1477-78 & n.13. The panel saw
qualified immunity as a substantive right overriding |Iiberal
pl eading rules, often ternmed notice pl eading, the conventional but
m sl eadi ng description of the Cvil Rules. Id. at 1479. A
concurring opinion doubted judicial authority to i npose a pl eadi ng
rule. 1d. at 1483 (Hi gginbotham J., concurring specially). It

urged that insistence on greater pleading detail ought to rest on



the reality that what is short and plain is inseparable fromthe
| egal and factual conplexity of the case at issue. Id. | t
reasoned that federal trial judges could insist that to state a
claim short and plain, against a public official, a plaintiff nust
at least chart a factual path to the defeat of the defendant's
immunity, free of conclusion. See id.

The majority in Elliott and the cases that followed treated
pl eadi ng questions as a choi ce between polar opposites -- notice
pl eading and pleading with particularity.! In many if not nopst
cases, however, our insistence on pleading with particularity
translated to no nore than an insistence that the conplaint not
pl ead concl usi ons. To be sure, we have invoked "hei ghtened
pl eading" and "pleading wth particularity" as a pleading
requirenent in kinship with Rule 9(b) -- but again our
"particularity" seldombit harder in application than an insistence

that a plaintiff plead nore than concl usions.? Had we sinply

! See, e.q., Colle v. Brazos County, 981 F.2d 237, 243 (5th
Cr. 1993); Jacquez v. Procunier, 801 F.2d 789, 791 (5th Cr.
1986); Morrison v. Gty of Baton Rouge, 761 F.2d 242, 244-45 (5th
Cir. 1985); but see O Quinn v. Minuel, 773 F.2d 605, 608 (5th Cr
1985) .

2 See, e.09., Gady v. El Paso Comunity College, 979 F.2d
1111, 1114 (5th Gr. 1992); Jackson v. Cty of Beaunont Police
Dep't, 958 F.2d 616, 621 (5th Cr. 1992); Vinson v. Heckmann, 940
F.2d 114, 116 (5th Gr. 1991); Streetman v. Jordan, 918 F.2d 555,
557 (5th Gr. 1990); Stemv. Ahearn, 908 F.2d 1, 6 (5th G r. 1990),
cert. denied, 498 U S. 1069 (1991); Fee v. Herndon, 900 F.2d 804,
807 (5th Cir.), cert. denied, 498 U S. 908 (1990); Rodriqguez v.
Avita, 871 F.2d 552, 554 (5th Gr.), cert. denied, 493 U S. 854
(1989); Sisk v. Levings, 868 F.2d 159, 161 (5th Cr. 1989); Geter
v. Fortenberry, 849 F.2d 1550, 1553 (5th Cr. 1988); Lews V.
Wods, 848 F.2d 649, 652 (5th Cr. 1988); Boulos v. WIlson, 834
F.2d 504, 509 (5th GCr. 1987); Mrtin v. Dallas County, 822 F.2d
553, 556 (5th Cir. 1987); Darlak v. Bobear, 814 F.2d 1055, 1065
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insisted that plaintiffs plead nore than conclusions in their
conpl aints, our holdings in these post-Elliott cases woul d not have
changed.

The pleading hurdle erected was, in actual fact, sonewhere
bet ween the poles of this perceived bi-polar set. Significantly,
the requirenent of making a short and pl ain statenent denands nore
than a statenent of conclusions even wthout the support of Rule
9(b). This is because the Federal Rules of Cvil Procedure have,
since their inception in 1938, insisted on nore than concl usions,

and in this sense, have never been a system of notice pleading.

Because the Suprene Court has further defined the contours of
qualified imunity since Elliott, we first consider that doctrine.
We nust define the demands qualified imunity now makes upon the
Cvil Rules and, in particular, the Rules' preference for discovery
over pleading, before we return to pleading standards. W will
then describe the array of procedural tools available to a trial

j udge.

Three years before Elliott, in Harlowv. Fitzgerald, 457 U. S.
800 (1982), the Court redefined qualified inmmunity for governnent
officials. Justice Powell's opinion for the Court explained that

henceforth, qualified inmmnity would extend to governnental

(5th Gr. 1987); Palner v. Gty of San Antonio, 810 F.2d 514, 516
(5th Gr. 1987); Brown v. Texas A& MUniv., 804 F.2d 327, 333 (5th
Cr. 1986; Brinkmann v. Johnston, 793 F.2d 111, 113 (5th Gr.
1986); Hale v. Harney, 786 F.2d 688, 690 (5th Cr. 1986).
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officials performng discretionary functions "insofar as their
conduct does not violate <clearly established statutory or
constitutional rights of which a reasonable person would have
known." 457 U. S. at 818. The Court rejected the subjective, good
faith el ement of the qualified imunity defense that it had adopted

seven years before in Wod v. Strickland, 420 U. S. 308, 321 (1975).

The Court's del etion of the subjective elenent of good faith rested

on the pragmatic judgnent that it "frequently has proved

i nconpati ble with our adnonitionin Butz [v. Econonobu, 438 U S. 478
(1978),] that insubstantial clains should not proceed to trial."
Harl ow, 457 U. S. at 815-16. The cost of the subjective inquiry
included its attendant increased difficulty in resolving clains
against officials wthout resort to the discovery process.

Two years before Harlow, the Court had juggled the twin task
of recognizing an imunity fromthe discovery process and all ow ng

exploration of its subjective elenent. See Gonez v. Tol edo, 446

U S 635 (1980). The circuits had been divided over the placenent
of the burden of pleading a defense of good faith. The First
Circuit had required the plaintiff to plead as part of his claim
for relief that the defendant was notivated by bad faith. See,

e.q., Gaffney v. Silk, 488 F.2d 1248, 1251 (1st Gr. 1973). Al

other circuits considering the issue had placed the burden on the
def endant. See Gonez, 446 U. S. at 638 n.5 (col |l ecting cases). The
Court concluded that "[s]ince qualified inmunity is a defense, the
burden of pleading it rests with the defendant." |d. at 640. The

Court held that it saw "no basis for inposing . . . an obligation



to anticipate such a defense" in the conplaint. 1d. The Court
observed that the facts of good faith and the facts underlying
immunity "depend[] on facts peculiarly wthin the know edge and
control of the defendant." [d. It stressed heavily the subjective
el emrent of the immunity defense. It was not conpletely clear that
Gonez, which rested so heavily wupon the qualified imunity
defense's subjective elenent, survived Harlow s deletion of the
subj ective conponent. This was essentially the law of qualified
inmmunity when Elliott was deci ded.

Wthin two years of Elliott, the Suprene Court returned in

Anderson v. Creighton, 483 U S. 635 (1987), to the practical

difficulties of qualified immunity, including the difficulty of
determning the availability of the defense w thout defeating its
vital protection fromthe burdens of discovery. Justice Scalia's
opi nion for the Court turned to the elenent of "clearly established
law." He expl ained that objective |egal reasonabl eness woul d be
enpty of nmeaning if the I evel of generality with which the | aw was
descri bed were not particularized to the question of whether it was
clear "that a reasonable official would understand that what he is
doing violates that right." [d. at 640. Justice Scalia stressed
that the inquiry was fact-specific. The Court "enphasized that
qualified imunity questions should be resolved at the earliest

possi ble stage of a litigation," but acknow edged that discovery
may be necessary. 1d. at 646 n.6. He conceded that in sone cases,
such as in search cases, probable cause and exi gent circunstances

will often turn on facts peculiarly within the know edge of the
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def endant s. And if there are conflicts in the allegations
regardi ng the actions taken by the police officers, discovery my
be necessary. Even then, the discovery "should be tailored
specifically to the question of [defendants'] qualifiedimmunity."
Id. Inplicit in Jdustice Scalia's analysis is an insistence that a
plaintiff cannot be allowed to rest on general characterizations,
but nust speak to the factual particulars of the alleged actions,
at | east when those facts are known to the plaintiff and are not
peculiarly within the knowl edge of defendants.

The difficulties of qualifiedimmunity in application surfaced

again four years l|later in Siegert v. Glley, 111 S C. 1789

(1991). Chief Justice Rehnquist, witing for the Court, expl ained
that the Court had taken the case "to clarify the analytical
structure under which a claim of qualified imunity should be
addressed." |d. at 1793. Reaffirmng Gonez, the Court noted that
qualified inmunity is a defense to be pleaded by a defendant
official.3 When a defendant pleads the defense of qualified
immunity, the trial judge should determ ne both what the current
applicable law is and whether it was clearly established when the
action occurred. Id. Significantly, the Court instructed that
until this threshold question was answered, no di scovery shoul d be
had. The Court did not reach the legitimacy of the court of
appeals's use of a "heightened pleading standard." Justice

Kennedy' s concurring opinion did do so, observing that

3 Siegert's reference to Gonez may, and properly so, now have
nmore significance for us thanit ultimately will for the Court that
made it.
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[t] he heightened pleading standard is a departure from

t he usual pl eadi ng requi renents of Federal Rules of G vil

Procedure 8 and 9(b), and departs also fromthe norma

standard for summary judgnent under Rule 56. But

avoi dance of disruptive discovery is one of the very

pur poses for the official inmmunity doctrine, and it is no

answer to say that the plaintiff has not yet had the

opportunity to engage in discovery. The substantive

defense of immunity controls.
ld. at 1795 (Kennedy, J., concurring).

Finally, we return to where we began. In 1993, the Court in
Leat herman concl uded that the hei ghtened pl eadi ng requirenment of
Elliott could not be applied in a 8§ 1983 suit against a
muni ci pality, reserving the question of whether it m ght survive in
cases against public officials. W need not answer that question
t oday because henceforth we do not rely upon Rule 9's particularity
requi renents for the sinple reason that it is unnecessary to do so.
A practical working marriage of pleading and qualified immunity is

achi evable without |ooking to Rule 9. W look instead to Rule 7.

| V.

Qualified immnity's limts upon access to the discovery
process create a new and large role for the Rule 7(a) reply, a
vestige of pre-1938 comon |aw and code pleading expressly
preserved in the Cvil Rules. At the heart of the 1938 transition
to the CGvil Rules was the over-arching policy judgnent that
pl eadi ngs woul d henceforth play a far less inportant role in the
W nnowi ng process. This reduced role for pleadings in general cane
wth the inplicit direction to use the discovery processes to put

fl esh on clains and def enses.

12



In the 1938 transition, the reply was preserved but put on the
shel f, seldom to be used. Both common |aw and code pleading
required a response to any new matter in an initial responsive
pl eading at the pain of admtting the assertion. Under Rule 7(a),
it is not necessary to reply to such new matter, and under Rule
8(d), allegations in a pleading for which no response is required
are deened denied. See 5 Charles A Wight & Arthur R Mller
Federal Practice and Procedure § 1186, at 24 (citing Charles E

Cl ark, Handbook of the Law of Code Pleading 8 108 (2nd ed. 1947)).

Thus the Cvil Rules anticipate a reduced, but not eradicated,
role for the Rule 7 reply. Professors Wight and M|l er observe
that "[i]n certain instances, an additional pleading by the
plaintiff may be hel pful to the defendant in | aying the groundwork
for a notion to test the sufficiency of the claim" 5 Charles A

Wight & Arthur R MIller, Federal Practice and Procedure § 1185,

at 23. We believe that ordering areply to the affirmati ve defense

of qualified immunity is one of those certain instances.

When a public official pleads the affirmative defense of
qualified imunity in his answer, the district court may, on the
official's notion or onits own, require the plaintiff toreply to
that defense in detail. By definition, the reply nust be tailored
to the assertion of qualified immunity and fairly engage its
al | egati ons. A defendant has an incentive to plead his defense
wth sone particularity because it has the practical effect of

requiring particularity in the reply.

13



The Federal Rules of Civil Procedure permt the use of Rule 7
in this manner. The only Gvil Rule that governs the content of
Rule 7 replies is Rule 8(e)(1), which demands that "[e]ach aver nent
of a pleading shall be sinple, conci se, and direct."

We do not read Rule 8(e)(1l) as a relevant limtation upon the
content of a Rule 7 reply. | ndeed, a party pleading fraud or
m stake with particularity under Rule 9(b) is also required to do
so in a sinple, concise and direct manner. Nor is Rule 8(a)(2)'s
"short and plain" standard a limtation on the content of a Rule 7
reply. Rule 8 applies only to the subset of pleadings that "set[]
forth aclaimfor relief, whether an original claim counterclaim
cross-claim or third-party claim" Rule 8(a) does not enconpass
pl eadings that it does not list, including Rule 7 replies.

Enpl oyi ng the maxim that the Suprene Court used in Leatherman --

expressi o unius est exclusio alterius -- we hold that because Rul e

8(a) does not list Rule 7 replies, Rule 8(a)'s "short and plain"
standard does not govern Rule 7 replies.

There is a powerful argunent that the substantive right of
qualified imunity supplants the Federal Rul es's schene of pl eadi ng
by short and plain statenent. Yet, the issue is conplex and
difficult. The contention that a federal procedural rule conflicts
wWth a substantive right is problematic. "[A]ll federal rules of
court enjoy presunptive validity. | ndeed, to date the Suprene
Court 'has never squarely held a provision of the civil rules to be

invalid on its face or as applied.'" Exxon Corp. v. Burglin, 42

F.3d 948 (5th Gr. 1995) (citation omtted) (quoting Paul M Bator

14



et al., Hart & Wechsler's The Federal Courts and the Federal

System 769 (3d ed. 1988)). In any event, finding a civil rule
i napplicabl e does not solve the problem W would have to supply
a newrule inits place. Nor wll it do to insist that avoiding
qualified imunity is an elenent of a claim As Siegert mde

plain, Gonez is alive and well.

V.

Qur answer to Leatherman is that the district court has an

array of procedures that will carry the load as far as pl eadi ngs
can. First, the district court nmust insist that a plaintiff suing
a public official under 8 1983 file a short and plain statenent of
his conplaint, a statenment that rests on nore than concl usions
al one. Second, the court may, in its discretion, insist that a
plaintiff file a reply tailored to an answer pl eading the defense
of qualified immunity. Vindicating the imunity doctrine wll
ordinarily require such areply, and a district court's discretion
not to do so is narrow i ndeed when greater detail mght assist.
The district court may ban discovery at this threshold pleading
stage and may limt any necessary discovery to the defense of
qualified inmmunity. The district court need not allow any
di scovery unless it finds that plaintiff has supported his claim
wth sufficient precision and factual specificity to raise a
genuine issue as to the illegality of defendant's conduct at the
time of the alleged acts. Even if such limted discovery is

allowed, at its end, the court can agai n determ ne whet her the case

15



can proceed and consider any notions for summary judgnent under
Rul e 56.

None of this draws upon the authority of Rule 9(b). The
ul ti mat e out cone of a confrontati on between Rule 9(b) and qualified
imunity, we no |longer need to decide and we do not. W do not

abandon the insistence in Elliott v. Perez that a conplaint nust do

nmore than al | ege conclusions. Rather, we enbrace it, retaining the
practical core of the witing of both Judge Brown and the
concurring opinion.

Qur answer to the question of whether Elliott survived
Leatherman is this: Since our first efforts in Elliott nine years
ago, the law of qualified immunity has developed, and our
perception of its practical demands upon the G vil Rul es has noved
in tandem The confrontation we saw in 1984 is not the
confrontation today, and we can insist upon all the particularity
of practical use, with no draw upon Rule 9(b).

Finally, we do not today change t he procedures devel oped under

Spears v. McCotter, 766 F.2d 179 (5th Cr. 1985). The power of the

district court to satisfy itself that an action filed in form
pauperis is not frivolous or malicious is granted by 28 U S. C
§ 1915(d). See Watson v. Ault, 525 F. 2d 886, 892 (5th Cr. 1976).

A district court need not await any responsive pl eading to conduct
its inquiry. As Justice Marshall put it: "[T] he statute
[ 8§ 1915(d)] accords judges not only the authority to dismss a
cl ai mbased on an i ndi sputably neritless | egal theory, but also the

unusual power to pierce the veil of the conplaint's factual

16



al l egations and di sm ss those cl ai n8 whose factual contentions are
clearly basel ess. Exanples of the forner class are clai ns agai nst
which it is clear that the defendants are i mmune fromsuit. . . ."

Neitzke v. Wllianms, 490 U S. 319, 327 (1989).

We affirmthe district court's denial of the notion to dismss
Schultea's first amendnent claim but reverse its denial of the
motion to dismss Schultea's clains of denied procedural due
process. These clains are remanded to allowplaintiff to anend and
for further proceedings consistent with this opinion.

AFFI RVED | N PART AND REVERSED | N PART.

EDITH H JONES, Circuit Judge, with whom JOLLY and BARKSDALE
Circuit Judges, join, specially concurring:
Qur court considered this case en banc purportedly to

answer whet her Leatherman v. Tarrant County Narcotics Intelligence

& Coordination, 113 S. . 1160 (1993), denmanded we jettison the

"hei ght ened pl eadi ng" standard in qualified i munity cases. Wile
| do not disagree with Judge Hi ggi nbotham s novel and interesting
use of Rule 7 to address the qualified inmunity defense, | do not

believe Leatherman conpels our court to abandon its consistent

approach over the last decade. | wite briefly in defense of the

continued vitality of Elliott v. Perez, and of its uniformadoption

anong the courts of appeals.*

4 The other courts of appeals have uniformy enbraced a hei ghtened
pl eading standard in qualified inmnity cases. See, e.g. Hunter v. District of
Colunbia, 943 F.2d 69, 76 (D.C. Cir. 1991); Oadeinde v. Cty of Birn ngham 963
F.2d 1481, 1485 (11th Cir. 1992), cert. denied, 113 S.C 1586 (1993); Sawer V.
County of Creek, 908 F.2d 663, 667 (10th Cir. 1990); Branch v. Tunnell, 937 F.2d
1382, 1386-87 (9th CGr. 1991); Brown v. Frey, 889 F.2d 159, 170 (8th Cr. 1989),
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Not abl y, Judge Hi ggi nbothami s opinion for this en banc

court does not assert that Leatherman demands a retreat from

Elliott. Nor could it. Despite a superficial relevance,
Leat herman cannot faithfully be read to preclude - or even indict -
the application of a heightened pleading requirenent in actions
agai nst individual governnent officials. First, the Chief Justice
writing for a unani nous Court explicitly distinguished "hei ghtened
pl eading" in 8§ 1983 actions against "nunicipalities" from"state
or local officials sued in their individual capacity." 1d. at
1162. ("W thus have no occasion to consi der whether our qualified
immunity jurisprudence woul d require a hei ghtened pl eading i n cases
i nvol vi ng i ndi vidual governnent officials.")

Mor eover, the Chief Justice's node of analysis confirns
that the Suprenme Court did not cast doubt on the propriety of

Elliot v. Perez as applied to clains agai nst governnent officials.

The respondent in Leatherman attenpted to salvage the Fifth

Circuit's heightened pleading requirenent in nunicipal liability
cases by forging a bond between suits against nunicipalities and
t hose against governnent officers. Specifically, respondent
asserted "nmunicipalities are no different from state or |oca
officials sued in their individual capacity.” 1d. Notably, the
Chief Justice declined to dismss the kinship as inmmterial, but

instead answered, "This argunent wongly equates freedom from

cert. denied, 493 U S. 1088 (1990); Elliot V. Thomas, 937 F.2d 338, 344-45 (7th Cr.
1991), cert. denied, 112 S. & 973 (1992); Chapnan v. City of Detroit, 808 F.2d 459,
465 (6th G r. 1986); Dunbar Corp. v, Lindsey, 905 F.2d 754, 763 (4th Cr. 1990);
Krohn v. United States, 742 F.2d 24, 31-32 (1st Cir. 1984).
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liability with immunity fromsuit." |d. Such a response (and
ext ensi ve di scussion of the difference) woul d have been conpletely
unnecessary if the Chief Justice's Rule 9 text-based argunent were
applicable to clains against individual governnent officers.

Furthernore, the opinion in Leathernman nore naturally

inplies that the Suprene Court mght require the inposition of a

hei ght ened pl eadi ng standard in these cases - let alone permt one
to be applied: "W thus have no occasion to consider whether our

qualified immunity jurisprudence would require a heightened
pl eadi ng i n cases invol ving individual governnent officials." 1d.
(enphasi s added). Judge Luttig witing for the Fourth Crcuit read

the case in this manner. Jordan By Jordan v. Jackson, 15 F. 3d 333,

339 n.5 (4th Gr. 1994). In fact, no circuit has concluded that
Leat herman undermnes the vitality of heightened pleading in

qualified imunity cases. Branch v. Tunnell, 14 F.3d 449, 456-57

(9th Cr.), cert. denied, 114 S . C. 2704 (1994) (Branch 11);

Kinberlin v. Quinlan, 6 F.3d 789, 794 n.9 (D.C. Cr. 1993), cert.

gr ant ed, S . _ (1995); Jordan By Jordan v. Jackson, 15

F.3d 333, 339 (4th Cr. 1994).

Instead of relying on inferences from Leathernman, the

maj ority opinion summons Gonez v. Toledo, 446 U S. 635 (1980),

(fromthe grave?) to jettison heightened pleading. As an initial

matter, it seens unlikely that the panel in Elliott v. Perez, which

adopt ed hei ght ened pl eadi ng i n 1985, was superseded by the deci sion
of the Suprene Court in 1980. Judge Hi ggi nbotham did not cite

Gonez in his special concurrence to Elliott. Further, Justice
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Scalia, Judges Ken Starr and Harry Edwards concluded in 1984 that
Har|l ow required heightened pleading in the plaintiff's conplaint.

Hobson v. Wlson, 737 F. 2d 1, 29 (D.C. Cir. 1984).5 O course,

Judge Hi ggi nbot ham avoi ds such anonalies by asserting that Gonez

was suspended until Siegert v. Glley, 111 S. . 1789 (1991).

Such aresurrectionis at | east i nconsistent with Justice

Kennedy' s concurrence in Siegert, in which he not only accepted t he

nmor e demandi ng standard but wel coned it: "The hei ghtened pl eadi ng
standard is a necessary and appropriate accommodation . . . in
qualified imunity analysis.” |d. at 1795 (citing Harlow, 457 U.S.

800 (1982)). He left no room for doubt:

The hei ght ened
pl eading standard is a departure from the
usual pleading requirenents of Fed. R Cvi
Proc. 8 and 9(b), and departs also from the
normal standard for sunmmary judgnment under

Rul e 56. But avoidance of disruptive
di scovery is one of the very purposes for the
official immnity doctrine, and it is no

answer to say that the plaintiff has not yet
had the opportunity to engage in discovery.
The substantive defense of immunity controls.

Upon t he
assertion of a qualified imunity defense the
plaintiff must put f orward speci fic,
nonconcl usory factual all egations

whi ch establish malice, or face di sm ssal
Id. (Kennedy, J.,concurring). The majority of the Court intinmated
no di sagreenent with Justice Kennedy but dism ssed the case on the
ground that there was no substantive constitutional violation. |d.

at 1791. The three justices in dissent, while disagreeing as to

5 Justice Scalia wote in 1985 of the propriety of application of

hei ght ened pleading to the plaintiff's conplaint. Snmith v. N xon, 807 F.2d 197,
200-01 (D.C.Cir. 1986).
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the nerits of the constitutional issue, nonethel ess al so recogni zed
the necessity for sone form of heightened pleading in qualified
imunity cases. Id. 1797-1801 (Marshall, J. dissenting).
Accordingly, four justices endorsed a heightened standard in
qualified imunity and none disagreed. Finally, the holding of
Siegert is in no way inconsistent with a heightened pleading
requi renent, the issue on which certiorari was granted. The Court
sinply took a different path to resolving Siegert's case on the
pl eadi ngs.

Per haps Judge Hi ggi nbot ham does not whol |y subscribe to
the revival of Gonez a la Siegert either, for he concedes that
"Siegert's reference to Gonez may, and properly so, now have nore
significance for us than it ultimately will for the Court that nade
it." M viewis sonewhat different. | do not think the dicta of

Gonez/ Siegert requiring a defendant to plead qualified immunity is

i nconsi stent wi th hei ghtened pl eading. And to the extent Judge

Hi ggi nbotham s inplication from Gonez/Siegert is based on dicta

rather than a holding of the Court, I amnot convinced of our duty
to followdicta slavishly. As Justice Scalia commented, the Court
"think it generally undesirable, where holdings of the Court are
not at issue, to dissect the sentences of the United States Reports

at though they were the United States Code.™ St. Mary's Honor

Center v. Hicks, UsS |, 113 S. . 2742, 2751 (1993).

This substantive immunity afforded public officials to
free themfromthe burdens of litigation cannot be abrogated by a

rule of civil procedure. Under the Rul es Enabling Act, the Federal
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Rul es of G vil Procedure "shall not abridge, enlarge or nodify any
substantive right." 28 U S.C. 8§ 2072(b). Absent a demand for
speci fic, non-conclusory allegations that woul d defeat imunity, a
governnent official would routinely sacrifice some of his
substantive right to avoid the distraction of "the oft-tine

overwhel mng prelimnaries of nodern litigation." Elliott .

Perez, 751 F.2d at 1478. To the extent of any conflict, Rules 8
and 9(b) nust yield to vindication of the defense of immunity.

To say this is not, however, to conclude that § 1983
plaintiffs are hopeless in the face of the heightened pleading
requi renent. Qur court recently reiterated that the apparent
harshness of the rule is "tenpered by this circuit's directives to
allow a plaintiff initially failing to state a claim the
opportunity to anmend or suppl enent the pleadings freely, so that he
may state his best case.” (footnoted citation omtted). Wcks v.

Mss. State Enploynent Svces, F.3d _ (5th Gr. 1995)

(Politz, CJ.).

As a next-best alternative, Judge Hi ggi nbot ham s appr oach
appears to have nerit, although we can only guess how it wl
operate in practice. For the sake of continuity and stability,
however, | would not be inclined to abandon hei ghtened pl eadi ng
until we must, and only at that juncture would | wel cone the Rule

7 procedure.

EMLIOM GARZA, Crcuit Judge, specially concurring:
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Al though | concur in the judgnent of the court, | do so
because | agree with Judge Jones that Elliott's hei ghtened pl eadi ng
standard survives Leatherman. | wite separately to express two
concerns regarding the majority's reliance on the Rule 7(a) reply.

Until now, we have required that 8 1983 plaintiffs neet the
qualified immunity defense with allegations in their conplaints,
all egations that were required, at a mninum to be nore than nere
concl usi ons. Now, however, "we wIll no longer insist that a
plaintiff fully anticipate the defense in his conplaint at the risk
of dism ssal under Rule 12." Instead, a plaintiff wll be able to
wait to see whet her the defendant will raise the qualified immunity
defense in his answer, and the plaintiff will be required to neet
the defense only if the district court orders himto file a reply.
If the district court does order a reply,® the plaintiff can neet
the qualified inmmunity defense in the reply, a pleading to which
even the majority's "nore than concl usions” pleading requirenent
does not apply.”’

Because the standards that once governed a plaintiff's

allegations regarding qualified immunity will not apply to a

6 The consequences of the district court's not ordering a reply are

uncl ear. Presunably, a court could not then disniss the conplaint for failure
to nmeet the qualified immunity defense because we no |onger require that the
plaintiff fully anticipate the qualified imunity defense in his conplaint.

l The mmjority does not hold, nor could it, that the "nore than

concl usi ons" pleading standard will apply to a plaintiff's Rule 7(a) reply. It
grounds the "nmore than concl usions" standard in Rule 8(a)(2)'s requirenment that
pl eadi ngs contain a "short and plain statenent” of the asserted claim but as the
majority accurately notes, Rule 8(a)(2)'s "short and pl ai n statenment"” requirenent
woul d not apply to a Rule 7(a) reply. The only rule that governs the content of
a Rule 7 reply is Rule 8(e)(1l), which requires that "[e]ach avernment of a
pl eadi ng shall be sinple, concise, and direct." However, the mgjority does not
“read Rule 8(e)(1) as arelevant limtation upon the content of a Rule 7 reply."



plaintiff's reply, the majority nust decide what rules, if any,
govern the content of such a reply. The court does not answer this
question with an independent |egal requirenent against which
district courts can neasure a plaintiff's allegations. Instead,
the court explains that the district court may:

require a plaintiff toreply to [the qualified immunity]

defense in detail.[8 By definition, the reply nust be

tailored to the assertion of qualified imunity and
fairly engage its allegations. A defendant has an
incentive to plead his defense with sone particularity
because it has the practical effect of requiring
particularity in the reply.
Slip op. at 13 (enphasis added). Any m ni num requi renent on the
content of the reply will depend on (1) the district court's
di scretionary decision to require detailed avernents in the reply;
and (2) the practical effect of the particularity of the
defendant's answer. The majority has thus abandoned an i ndependent
pl eading requirenent for a system that depends on the district
court's discretion and the litigants' incentives.

The majority's limtation on the district court's discretion
to order a reply is also troubling. To the extent the majority
limts a district court's discretion to order a reply, its opinion
is inconsistent with the plain |anguage of Rule 7(a), which sinply

states that "the court may order a reply.” On one hand, the

opi nion states that the "court may, in its discretion, insist that

8 The Federal Rules of Civil Procedure do not enpower the district
court torequire that areply be "detailed." Wether "detail ed" has i ndependent
| egal significance or whether the detail required will depend on how district

courts fornulate their orders requiring a reply is unclear
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aplaintiff fileareply . . . ." (enphasis added). On the other
hand, it states: "Vindicating the immunity doctrine wll
ordinarily require such a reply, and a district court's discretion
to do so is narrow i ndeed when greater detail mght assist."” Such
alimtation on the district court's discretionis not containedin
Rule 7(a), and in ny view the majority has not explained why the
application of Rule 7(a) to qualified imunity cases requires
reading such a limtation into the rule.®

The majority's Rul e 7 approach, however novel and interesting,
raises nore questions than it answers. Regardl ess of these
concerns, however, | would hold that Elliott's hei ghtened pl eadi ng
standard survives Leatherman for the reasons stated by Judge Jones

i n her concurring opinion.

o The district court's discretion, or |lack thereof, also raises the
guestion of how this court, down the road, will review the district court's
decision not to order a reply. Rule 7(a) and the court's "may, in its
di scretion" | anguage suggest an abuse of discretion standard. In contrast, the
“"if greater detail mght assist” limtation seens to involve a question of |aw,
revi ewabl e de novo. How these two aspects conbine is unclear. It is also
uncl ear what standard a district court will use to deterni ne when "greater detail
m ght assist."
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