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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
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HOUSTON M W SENBAKER, JR. ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(February 9, 1994)

Before WSDOM JOLLY, and JONES, Circuit Judges.
WSDOM Circuit Judge.

Exci se: A hateful tax levied upon comvodities, and
adj udged not by the comon judges of property, but
wretches hired by those to whom excise is paid.
Sanmuel Johnson's Dictionary (1755)
A jury found Houston M W senbaker, Jr., a purveyor of diesel
fuels, guilty of two counts of attenpting to evade federal excise
taxes in violation of I.R C 8§ 7201. On this direct appeal, he
chal | enges the sufficiency of the evidence to support his convic-

tions and sone of the district court's evidentiary rulings and jury

instructions. He also conplains that the district court inproperly



al |l owed an anendnent to or variance fromthe terns of the indict-
nment . Because we find no nerit to Wsenbaker's chall enges, we

AFFI RM

Houston M W senbaker, Jr., bought diesel fuel tax free and
resold it through four conpanies he owned or controlled. He sold
the fuel to several different retailers at prices the buyers found
surprisingly cheap.! Perhaps influenced by Johnson's | ow opinion
of excise taxes, Wsenbaker had devised a scheme to reduce his
costs of doing business. Unfortunately for him an IRS investiga-
tion revealed that Wsenbaker's lower prices stemed not from
superior efficiency or economes of scale, but from the sinple
expedient of failing to render unto Caesar those things due unto
him Wsenbaker's invoices to sone of the retailers represented
that the price he charged them included the required federal and
state excise taxes on diesel fuel. In fact, however, neither
W senbaker nor any of his businesses paid the required federa
exci se taxes for the second and third quarters of 1986. Many of
t he conpani es who purchased fuel from Wsenbaker also failed to
file federal excise tax returns.

W senbaker was charged with two counts of attenpted tax

evasion.? In the district court, he admtted failing to file the

1'5 Rec. 351-53 (trial transcript vol. 2).

21.RC 8§ 7201. Because the federal excise tax returns
were required to be filed quarterly, each of the two quarters in
whi ch W senbaker failed to do so constituted a separate offense.
See United States v. Mnker, 312 F.2d 632, 636 (3d Gr. 1962),
cert. denied, 372 U S. 953 (1963).
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required tax returns, but raised as a defense his good faith belief
that he was not responsible for filing them because he was not a
retailer. The district court instructed the jury that W senbaker's
belief that he was not responsible, even if unreasonable, was a
defense to the charges against himif held in good faith.® The
jury found Wsenbaker guilty of both counts of attenpted tax
evasion, and the district court sentenced himto five years on each

count, to run concurrently. W senbaker appeal ed.

.

A Sufficiency of the Evidence

W senbaker first challenges the sufficiency of the evidence to
support his convictions. When reviewng a jury verdict for
sufficiency of the evidence, we ask whether a reasonable jury could
have found each el enent of the offense beyond a reasonabl e doubt,
viewing the evidence in the light nost favorable to the verdict.*
Tax evasion is a felony of three elenents: (1) a tax deficiency,
(2) an affirmati ve act constituting an evasi on or attenpted evasi on

of the tax, and (3) wllfulness.?® W senbaker chall enges the

3 2 Rec. 361-62; see Cheek v. United States, 498 U. S. 192
(1991).

4 United States v. Charroux, 3 F.3d 827, 830-31 (5th Gir.
1993). W apply this standard instead of the nore deferenti al
"mani fest m scarriage of justice" standard because W senbaker
preserved his sufficiency challenge by noving for a directed
verdict of acquittal. See id. at 831 n.5.

SUnited States v. Sallee, 984 F.2d 643, 646 (5th Cr.
1993) .




sufficiency of the evidence on the second and third elenents. W

shal |l address each elenent in turn.

1. Affirmative Evasive Acts

W senbaker contends on this appeal that "there was not a
scintilla of evidence that Houston M W senbaker, Jr. didn't pay
all of the federal excise taxes in question".® That is not
precisely the issue in this case: Wsenbaker is charged not only
with evading his own taxes but also those of his custoners.’” W
shal |l deal with Wsenbaker's objection, though, on his own terns.

We begin by noting that Wsenbaker conceded at trial that he
had failed to file quarterly excise tax returns.® There is also
evidence in the record that Wsenbaker took great pains to conceal
his financial dealings. He conducted his business affairs nostly
in cash. He hired Rebecca Mbrgan as secretary-treasurer of one of
hi s conpani es but would not allow her to set up accounting records
for the conpany. When Morgan attenpted to set up accounts-
recei vable records, Wsenbaker destroyed them? When state

authoriti es asked W senbaker about state fuels taxes he owed, he

6 Brief of Appellant at 28.

" See part |II1.B, infra at 8-9.

8 In his opening statenent, Richard Kuni ansky, the defen-
dant's |awer, said: "W don't dispute that M. Wsenbaker never
filed any federal excise tax returns on a quarterly basis. He
didn't". 4 Rec. 44 (trial transcript vol. 1).

® 4 Rec. 53-54 (trial transcript vol. 1).
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began shreddi ng boxes of docunents.!® There is anpl e evidence from
whi ch a reasonable jury could have concl uded beyond a reasonable
doubt that Wsenbaker took affirmative acts to attenpt to evade

paynment of federal excise taxes.

2. WIIful ness

W senbaker asserts that his good faith belief that he was not
responsi bl e for paying the taxes negates the el enent of wi |l ful ness
the governnent nust prove to convict him To obtain a felony
conviction for tax evasion the governnment nust prove the defen-
dant's specific intent to defeat or evade paynent of a tax; a nere
showing of willful failure tofile areturnis insufficient.! The
gover nnment must prove "that the |aw i nposed a duty on the defen-
dant, that the defendant knew of this duty, and that he voluntarily
and intentionally violated that duty".!? A defendant's belief that
he is not liable for atax, if held in good faith, is a defense to
a finding of willfulness even if the belief is unreasonable.?®

Many of the actions |isted above under "Affirmative Evasive
Acts" also constitute evidence of Wsenbaker's w || ful ness. To
def end agai nst t he abundance of proof of willfulness in the record,
W senbaker interposes his alleged good faith belief that the

retailers to whom he sold were liable for paynent of all federa

10 1d. at 56-59.
1 United States v. Doyle, 956 F.2d 73, 75 (5th CGr. 1992).

12 Cheek, 498 U.S. at 201.
13 1d. at 2083.



exci se taxes and he was not |iable. He bases this on his interpre-
tation of the applicable Treasury regulation at the tinme of his
offenses. At that tine, the regulation read, in part, as follows:
The sale of diesel fuel to an owner, |essee, or other
operator of a diesel-powered highway vehicle, . . . is
considered a taxable sale of the liquid fuel if--
(i) The liquid fuel is delivered by the seller into
a bul k supply tank (or other container) that is not
the fuel supply tank of a vehicle . . .; and
(i1) The purchaser furnishes a witten statenent to
the seller before or at the tine of the sale stat-
ing that the entire quantity of the liquid fuel
covered by the sale is for a taxable purpose as a
fuel in such a vehicle . .o
| f the purchaser fails to provide the witten statenent
requi red by paragraph (a)(2)(ii) of this section, the
purchaser is |liable for the tax on the | ater taxabl e sale
or use.
The tax that would otherwi se have fallen on the seller of the
di esel fuel (i.e. Wsenbaker), therefore, falls instead on the bul k
pur chaser unl ess the purchaser furnishes a witten statenent to the
seller. The governnent proved at trial that sone of the retailers
who bought fuel from Wsenbaker furnished him with witten
statenents of their desire to purchase the fuel wth taxes
i ncluded. Neverthel ess, Wsenbaker contends that the regul ation
inplicitly requires the governnent to prove also that he
(1) received the statenents, and (2) accepted the tax liability
after receiving the statenents. We shall dispatch his second
proposed el enent first because it is the nore frivol ous and worthy
of decisive rejection. Tax liability is not inposed by contract

between the seller and buyer of diesel fuel; there is no "offer"

1426 CF.R 8 48.041-5(a)(2) (1986) (enphasis added).
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the taxpayer nust "accept" before Iliability attaches. Tax
liability attaches by operation of [|aw whether the taxpayer
"accepts" it or not.

As to Wsenbaker's first purported el enent, we need not deci de
whet her the governnment nust prove W senbaker recei ved t he st at enent
because there is anple evidence in the record from which a
reasonabl e jury could have concluded that he did. Several of the
conpanies to whom Wsenbaker sold diesel fuel provided his
conpanies with witten statenents clearly stating their desire that
W senbaker pay the applicable tax and include it in the selling
price of his fuel.?® Wsenbaker's conpani es responded by sendi ng
sone of the buyers letters assuring the buyers that taxes on the
di esel fuel had already been paid.?® The acknow edgenents by
W senbaker's conpani es are consistent with his having received the

witten statenents required by the regulation. There is also

15 A few exanples listed in the appellant's own brief, at
10-11, should suffice. Geat Western Trucking Co., Inc: "This

letter will serve as your authorization to collect both federal
and state taxes on the fuel we buy fromyou. It is our policy to
buy all fuel with taxes in". Bright Truck Leasing: "In the
future no invoice will be paid until we get an invoice on each
shi pnrent that shows the anobunt of state and federal tax broken
out as a separate figure fromthe total invoice". HE. Butt
Gocery Co.: "I, WIlliam M Mynahan, duly authorized hereby

request ABCO Energy Inc., 806 Berwn St., Houston, Texas to
charge 15 cents federal excise tax on all our diesel fuel
pur chases".

16 ABCO Energy, one of W senbaker's conpani es, nade the
follow ng statenent in response to a request from Bright Truck
Leasing: "This is an official statenent from ABCO Energy to
Bri ght Leasing Conpany that taxes on all fuels sold to Bright
Leasi ng Conpany from ABCO Energy are paid". Appellant's Brief at
10. ABCO Energy nade the sane statenent to Haskins Trucking Co.
Id. at 13.



evidence in the record of witten statenents being nail ed and hand
delivered to Wsenbaker's businesses. W conclude that a
reasonable jury could have found that Wsenbaker received witten
statenents fromhis custoners instructing himto pay the applicable
federal excise taxes. Accordingly, we need not deci de whet her that
additional requirenent is inplied in the regulation Wsenbaker

relies on.

B. Constructive Anmendnent to or Variance fromthe |ndictnent

W senbaker next urges that the district court permtted the
prosecution to anmend constructively the indictnent during the
trial, a per sereversible error. Alternatively, he contends that
the proof adduced at trial varied from the allegations in the
i ndictment, which would constitute reversible error if he was
prejudiced by the variance.?!® W reject both of Wsenbaker's
theori es because both are based on the sanme msreading of the
i ndi ct nent.

W senbaker contends that the indictnent charged himonly with
evading his own taxes, and that the proof that he assisted others

(i.e. his custoners) in evading their taxes constituted an

7 Stirone v. United States, 361 U. S. 212, 215-17 (1960).

18 See United States v. Jackson, 978 F.2d 903, 911 (5th Cir.

1992), cert. denied, UsS _ , 113 S. O 2429, 124 L. Ed. 2d
649, @ US _ , 113 S. . 3055, 125 L. Ed. 2d 739 (1993). "A
variance . . . exists when the evidence establishes facts
different fromthose alleged in the indictnent”". United States

v. Bryan, 896 F.2d 68, 73 (5th Gr.), cert. denied, 498 U S. 824,
498 U.S. 847 (1990).




anmendnent or variance.?® W do not find the |anguage of the
i ndi ctment susceptible tothe restrictive readi ng Wsenbaker w shes
to inpose on it. The relevant portion of both counts of the
i ndi ctment charges that:
[ TThe defendant HOUSTON M W SENBAKER, JR, did
know ngly, willfully, and unlawfully attenpt to evade and
defeat federal excise taxes . . . by nmeking and causing
to be made fal se invoi ces; by using nunerous entities to
conceal the purchase of tax-free diesel fuel; by dealing
in currency and cashier's checks; by failing to make a
Quarterly Federal Excise Tax Return, Form 720, . . . as
required by law, with any proper officer of the Internal
Revenue Service; and by ot her neans.?°
The indictnent contains no terns restricting it to an allegation
t hat Wsenbaker failed to pay his owmn taxes. It fairly enconpasses
t he governnent's theory that Wsenbaker also violated | . R C. § 7201
by evadi ng any taxes his custoners owed but did not pay because of
W senbaker's fal se assurances that he had already paid the taxes.
The proof adduced at trial constituted neither a variance from nor

an anendnent of the terns of the indictnent, and the district court

did not err in admtting it.

C. The "Deli berate Ignorance" Jury Instruction
W noted above that willfulness is an essential el enent of

fel ony tax evasion. W senbaker next contends that the district

19 W senbaker does not dispute, and in fact concedes, that
one who assists in the evasion of another's taxes can be found
guilty of an I.R C. 8 7201 violation. See, e.qg., United States
v. Troy, 293 U S. 58 (1934).

20 3 Rec. 1-2.



court diluted the prosecution's burden of proving wllfulness by
giving the following jury instruction:

The fact of know edge or willful ness may be established

by direct or circunstantial evidence. The el enent of

know edge or willful ness may be satisfied by inferences

drawn from proof that a defendant closed his eyes to or

acted in deliberate ignorance of what would otherw se

have been obvious to him A showi ng of negligence or

mstake is not sufficient to support a finding of

wi | | ful ness or know edge.
W senbaker tinely objected to the instruction. Therefore, we
review his challenge using the standard of "whether the court's
charge, as a whole, is a correct statenent of the | aw and whet her
it clearly instructs jurors as to the principles of |aw applicable
to the factual issues confronting thent. 2

A "deliberate ignorance" instruction has the potential to
confuse the jury, because it allows them to find "wllful ness"
w thout finding that the defendant was "aware of the existence of
illegal conduct".? For that reason, "the instruction should rarely
be given".? A deliberate ignorance instruction is "properly given

only when [the] defendant clains a |l ack of guilty know edge and t he

proof at trial supports an inference of deliberate indifference".?

21 2 Rec. 362.

2 United States v. Cartwight, 6 F.3d 294, 300 (5th Cir.
1993) (enphasis, internal quotations, and citation omtted).

2 1d. at 301 (internal quotation omtted); see also United

States v. Q ebode, 957 F.2d 1218, 1229 (5th Cr. 1992), cert.
deni ed, us _ , 113 S. . 1291, 122 L. Ed. 2d 683 (1993).

24 Cartwight, 6 F.3d at 301 (internal quotation omtted).

2 |d. (internal quotation omtted).
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The district court's instructioninthis case was appropri ate.
First, the core of Wsenbaker's defense at trial was his contention
that he | acked the necessary wllful nental state. Although he did
not testify,?® his attorney's opening statement centered on
W senbaker's nental state defense.? On direct exam nation,
Patricia Luden, the defense's only witness, testified at |ength
about the basis for Wsenbaker's belief that he was not responsible
for the taxes involved in this case.?® Second, the evidence plainly
supports an i nference of deliberate indifference. W senbaker chose
not to file federal excise tax returns even after his bookkeepers,
i ncluding Ms. Luden, brought to his attention his duty to do so.
Because both parts of the test quoted above were net, the district
court did not err in giving the deliberate ignorance jury

i nstruction. ?®

D. Adm ssion of Wsenbaker's Prior State Convictions
W senbaker failed to pay Texas state taxes on di esel fuel and

was twice convicted by the courts of that state.3 The district

26 Cf. id.
21 4 Rec. 37-38 (trial transcript vol. 1).
28 6 Rec. 449-50 (trial transcript vol. 3).

29 Because we hold that the district court did not err, we
need not reach the governnent's argunent that any error was
harm ess. But see Cartwight, 6 F.3d at 301, holding that:
"Error in giving the deliberate ignorance instruction is also
harm ess where there is substantial evidence of actual
know edge".

30 See, e.qg., Wsenbaker v. State, 860 S.W2d 681 (Tex.
App. --Austin 1993, wit requested), upholding conviction but
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court allowed the prosecution to introduce evidence of Wsenbaker's
two prior state convictions for failing to pay excise taxes on
di esel fuel, over Wsenbaker's Fed. R Evid. 404(b) objection. W
review the district court's adm ssion of the convictions over a
404(b) objection under a hei ght ened abuse of discretion standard. 3!

United States v. Beechunt? calls for a two-part eval uation of

the adm ssibility of evidence over a Rule 404(b) objection.

First, it nmust be determ ned that the extrinsic offense

evidence is relevant to an issue other than the

def endant's character. Second, the evidence nust possess

probative value that is not substantially outwei ghed by

its undue prejudi ce and nust neet the other requirenents

of rule 403.3

The district court properly admtted the prior convictions at
i ssue here. The governnent correctly urges that the prior state
convictions are relevant to an issue other than Wsenbaker's
character--specifically, that they are relevant to the el enent of

wllfulness and tend to negate W senbaker's assertion that he had

a good-faith belief that he was not obligated to pay the taxes.?3

remandi ng for resentencing.

3 United States v. Carrillo, 981 F.2d 772, 774 (5th Cr.
1993).

32 582 F.2d 898 (5th Cir. 1978) (en banc), cert. denied, 440
U S. 920 (1979).

3% |d. at 911 (footnote onitted).

34 Both the state and federal offenses required proof that
W senbaker intentionally or know ngly engaged in the prohibited
conduct of tax evasion. Conpare |.R C. 8 7201 with Tex. Tax Code
Ann. 8§ 153.404(a). "Once it is determ ned that the extrinsic
of fense requires the sane intent as the charged of fense and t hat
the jury could find that the defendant commtted the extrinsic

12



The probative val ue of the prior convictions outwei ghed the danger
of unfair prejudice to Wsenbaker, so we conclude that the district

court did not abuse its discretionin admtting theminto evidence.

E. Prosecutorial M sconduct
W senbaker next argues that the follow ng remarks nmade in the
prosecutor's opening statenent constituted an inproper comment on
his refusal to testify:
Now, you may hear testinony fromthe defendant that
he believed he that he wasn't the responsible party for
filing excise tax returns. VWll, when you see those
statenents, the statenents clearly say that the excise
tax will be collected by M. Wsenbaker's conpany. Those
letters were sent to his conpany.
Secondly, you may hear the defendant believed he
wasn't liable at all because the fuel was going to
shi ps. *
After the prosecutor concl uded his opening statenent, Wsenbaker's
attorney noved for a mstrial on the grounds that the quoted text
constituted an inproper coment on the defendant's refusal to
testify. The district court overruled the notion. W reviewthe
grant or denial of a mistrial for abuse of discretion.?3
W senbaker casts the prosecutor's statenent as a comrent on

his failure to testify. W disagree. The context of the statenent

plainly reveals that the prosecutor was nerely outlining the

of fense, the evidence satisfies the first step under rule
404(b)". Beechum 582 F.2d at 913.

3% 4 Rec. 32 (trial transcript vol. 1).
% United States v. WIllis, 6 F.3d 257, 263 (5th Cr. 1993).
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strategy he expected the defense to follow and highlighting its
weaknesses.®  Any error was immediately cured by the district
court's lengthy address to the jury at the conclusion of the

prosecution's opening statenent® and by its jury instruction

3" To deternmine whether a statenment by the prosecution
constituted an i nproper coment on a defendant's refusal to
testify, we ask whether "the prosecutor's manifest intention was
to comment on the accused's failure to testify [or] was . . . of
such character that the jury would naturally and necessarily take
it to be a conmment on the failure of the accused to testify".
United States v. Dula, 989 F.2d 772, 776 (5th Gr.) (quoting
United States v. Smth, 890 F.2d 711, 717 (5th Gr. 1989)), cert.

deni ed, us _ , 114 s. . 172 (1993). "However, the
coments conpl ai ned of nust be viewed within the context of the
trial in which they are nmade". |d.

38 Upon overruling the defendant's notion for a mstrial,
the district court made the followi ng statenent to the jury:

Ladi es and gentl enen, [the governnent's] counsel nmade a
statenent during his opening which may have been taken
by you as an indication that M. Wsenbaker will be
testifying. | want to caution you and to instruct you
again that M. Wsenbaker has absolutely no duty to
testify and you are not to hold it against himor to
consider that in any way as to whether or not he is
guilty or not guilty of the crinmes that are charged
against himin the indictnent. He has an absol ute

ri ght under the Constitution of the United States not
to testify and that is not to be held agai nst hi m by
the jury and I want you to keep that in mnd at al
times. | don't know whether he is going to testify and
counsel for the governnent doesn't know whether he is
going to testify and any remarks counsel for the
governnent may have nmade that m ght | ead you to expect
M. Wsenbaker will testify, you should put that it out
of your mnd entirely. It is up to M. Wsenbaker's
attorney to determ ne whether or not M. W senbaker
will testify. He has an absolute right not to testify
i f he chooses not to do so.

4 Rec. 34-35 (trial transcript vol. 1).
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restating the defendant's absolute right not to testify.* W find

no abuse of the district court's discretion.

F. Rebecca Morgan's Testi nony

Finally, Wsenbaker alleges that the district court erred in
denying his notion for a mstrial after Rebecca Mrgan
W senbaker's enployee, testified on direct exam nation that
W senbaker "had been in sonme trouble in Louisiana".* W senbaker
chal | enges that statenent under Fed. R Evid. 404(b), contending
that it constituted i nadm ssi bl e evi dence of his bad character. W
agree that the statenent was not relevant to any issue other than
W senbaker's bad character and was for that reason inadm ssible.
The district court's error in admtting it, however, was harnl ess.
Al t hough the district judge "didn't hear anything that nade ne

t hi nk she was tal king about crimnal trouble", she offered to give

3% 2 Rec. 370.

40 The colloquy that led up to the statenment W senbaker
conpl ains of was as foll ows:

Q Can you tell the nenbers of the jury the
approximate tine that this took place when he
asked you to becone secretary-treasurer of Tejas?

A | believe, if |I renmenber correctly, it was |late
June of 1986

Q Did you becone an officer of the conpany?

A Yes, sir, | did.

Q To your know edge, was M. Wsenbaker an officer
of the conpany?

A He was not.

Q Do you know why not ?

A Well, he said he had been in sone trouble in
Loui si ana.

4 Rec. 50-51 (trial transcript vol. 1) (enphasis added).
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a curative jury instruction nonethel ess. Wsenbaker refused. The
governnent's counsel stated that he had not intentionally elicited
the statenent.* The governnent did not el aborate on the comment,
and made no further nention of "trouble in Louisiana". W find no
abuse of the district court's discretion in denying a mstrial.

We AFFIRM the judgnent of the district court.

41 See 4 Rec. 51-52 (trial transcript vol. 1).
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