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Judges.

PER CURI AM

In this direct crimnal appeal, we are called upon for the
first tinme to interpret the reach of 18 U S C § 247. I n
particular, we are asked to rule whether, as used in that statute,
"the free exercise of religion" conprehends not only the right
actively to select and practice the religion of one's choice, but
al so the right passively to refrain from practicing a particular
religion or to disassociate one's self fromone's forner religion.
We hold that the concept of "the free exercise of religion" is
sufficiently broad to enconpass both choices, active practice and
passi ve di sassoci ati on.

Def endant s- Appel l ants (col | ectively, Defendants), all nenbers
of a splinter religious sect commonly known as the "Church of the
Lanmb of God" (hereafter referred to variously as the "Church of the
First Born of the Lanb of God," "Lanb of God," or sinply "the
Church," dependi ng on the context when read), were convicted under
18 U.S.C. 8§ 247 (obstruction of persons in the free exercise of
religious beliefs), 8 1962(c) (Racketeer |Influence and Corrupt
Organi zations Act ("RICO')), 8 371 (witness tanpering), and 8§ 924
(using a firearm in commssion of violent crine), for conduct
associated with the killing of four persons, three of whom were
former nmenbers of the Church. Leaders of the Church had ordered
t he execution of the three ex-nenbers for the sole reason that they
had chosen to disassoci ate thenselves fromthe church's teachings
and its fellowship. The fourth victim an eight-year ol d daughter
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of one of the adult victins, was kill ed because she w tnessed the

sl aying of her father. Def endants chall enge their convictions,
raising a host of issues, including the scope of 8§ 247,
insufficiency of the evidence, invalid jury instructions, and
inadm ssibility of certain evidence. In addition, Defendant-

Appel | ant Patricia LeBaron ("Patricia") asserts that the
introduction into evidence of a statenent that she nade to a | aw
enforcenent official while she was incarcerated on other charges
vi ol ated her constitutional rights. Finding no reversible error,
we affirmthe convictions and sentences of all Defendants in all
respects.
I
FACTS AND PROCEEDI NGS

Patricia and Defendant-Appell ants Douglas Barlow ("Barl ow')
and WIIliam Heber LeBaron ("Heber"), were convicted on various
charges stemmng from the assassination-style killings of Mark
Chynoweth ("Mark"), Edward Marston ("Ed"), Duane Chynoweth
("Duane"), and Duane's eight-year old daughter, Jenny Chynoweth
("Jenny"), which were carried out sinultaneously on June 27, 1988.1
At the tinme of the slayings, the Defendants were all nenbers of the
Church. The adult victins, all former nenbers of the Church, were

killed for the sole reason that they had chosen to disassociate

lAaron LeBaron ("Aaron") and Jacqueline Tarsa LeBaron
("Jacqueline"), also naned in the instant indictnent, are
fugitives. Richard LeBaron ("Richard") pleaded guilty prior to
trial. Cynthia LeBaron ("Cynthia") also was involved in the
murders, but was given imunity in exchange for her testinony and
has been placed in the witness protection program
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thenselves and their famlies from the Church's teachings and
menber shi p.
A THE CHURCH OF THE LAMB OF GoD

In the early 1950s-60s, Joel LeBaron ("Joel") founded a
religious sect which he naned the "Church of the First Born of the
Ful l ness of Tinme." The religion practiced by Joel's organi zation
was based on various distortions of early Mrnon teachings and,
according to Joel, "revelations fromGod." Joel's brother, Ervil,
was a nenber of Joel's church, but in 1971, the theological
di fferences which had devel oped between the two brothers | ed Ervil
to leave Joel's sect and form his own, which Ervil named the
"Church of the First Born of the Lanb of God." After that schism
Ervil and Joel engaged in a protracted power struggle to control
the nmenbers and property of Joel's church; and in 1972, Ervil had
Joel killed. Ervil died in Uah State Prison in 1981, by which
time various nenbers of his sect))the Church))had been associ at ed
with nine nurders in Mexico, California, and Ut ah.

The beliefs of the Church are set out in several publications,

t he nost not abl e of whi chsQt he Book of t he New Covenant SQErvil wote

while incarcerated in Uah State Prison. According to these
teachings, the leader of the Church, known as the "G eat G and
Patriarch" or "Patriarch," is enpowered to brand disobedient
menbers of the organization as "Sons or Daughters of Perdition,"”
i.e., those who are "unredeemable." Being marked unredeenable is
tantanount to a death sentence, for the Church practices "bl ood

atonenent," an archaic religious doctrine which is purported to



teach that unredeenmabl e nenbers of a religion can obtain eterna
sal vation only through the shedding of their own bl ood.

Once the Patriarch pronounces a puni shnent, other nenbers of
the Church are required to carry it out. The reward for carrying
out the Patriarch's directives is to share in the | eadership in the
Ki ngdom of God; those who fail to do so, however, thensel ves becone
children of perdition.

B. THE ORDER TO KiLL ED, MARK, AND DuANE

While Ervil was still in prison, Mark left Utah for Texas and
then relocated in California, during which time, according to
Ervil, Mark was living in "rebellion."?2 Mark had begun to question
sone of Ervil's teachings, which led Ervil to pronounce:

There is a great controversy bei ng caused by ny servants Mark

Chynoweth . . . with the support of Ed Marston, and it is ny

will, that if these . . . nmen wll not repent imrediately,

that they should be destroyed i medi ately; because they are

advant ageous, and are seeking to destroy ny little children,
even the little children of nmy great and bel oved Prophet,

Seer, and Revelator . . . . [I]f they wll not repent

| now declare themto be outlaws, and I will require any nman
who | oves nme, and who will have a crown at ny right hand, to
kill themupon sight . . . .3

Apparently neither Ed nor Mark "repented," so Ervil continued to
proclaim that the two were Sons of Perdition, to be killed on
si ght. At sonme point, Ervil's wath turned to Duane, pronpting
Ervil to decree that Ed could "be forgiven, only if he now shal

kill king cobra [Duane] and Mark Chynoweth."* After Ed, Mark, and

°Book of the New Covenant 8§ 85, at 136.

3ld. § 102, at 1509.
‘1d. § 342, at 402; see id. 8§ 369, at 423.
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Duane | earned of Ervil's various pronouncenents,® in particular the
one ordering Ed to kill Duane and Mark, these three decided to
reject the teachings of both Ervil and the Church in toto.

Ervil's successor, Aaron, also denounced Ed, Mark, and Duane
as "Sons of Perdition" because the three had chosen to di sassoci ate
thensel ves from the Church. Al t hough at wvarious tinmes Church
menbers openly discussed carrying out the Patriarchs' death
sentences, Ervil's dictates remained unfulfilled until 1988. At
that tinme, however, Aaron conmmanded that Ervil's prior edicts be
enforced, and he ordered nenbers to execute Ed, Mark, and Duane.
C. THE KILLING OF ED, MARK, DUANE, AND JENNY

In May 1988, Heber masterm nded an el aborate schene to carry
out Ervil's and Aaron's directives. Heber planned to have the
three Sons of Perdition slain sinultaneously; no small feat given
that Ed lived in Dallas, and Mark and Duane in Houston. The plan
i ncluded surveillance, disguises, comunication equipnment, and
st ol en vehi cl es. Four Church nmenbers were assigned the task of
killing the three former nmenbers: Heber would kill Mark; Patricia
and Richard would kill Duane; and Barlow would kill Ed. O her
Church nenbers, such as Natacia LeBaron ("Natacia") and Cynthia
woul d assi st. Heber had anticipated that one or nore of the
targeted forner nenbers m ght be acconpani ed, so he instructed the
assassins to kill all wtnesses "over four years old."

Ed, Mark, and Duane were all in the appliance repair business,

each with his own conpany. Ed's and Duane's standard operating

See id. 8 85, at 136.



procedures were to go personally to their clients' honmes to pick up
appl i ances that needed servicing. Knowing this, Heber planned to
t el ephone Ed and Duane and arrange for each intended victimto go
to a different vacant house ostensibly to pick up an appliance
needing repair. At each such location, a Church nenber would be
waiting to kill the victimupon his arrival. |In contrast, Mark had
his enployees pick up his clients' appliances, so Heber elected
personally to kill Mark inside his own store.

Heber's plan was set in notion on the norning of June 27,
1988. Equi pped with binoculars, Cynthia and Natacia parked in
front of Mark's place of business in Houston. Wen they saw Mark
arrive, they radi oed Heber who was waiting by a tel ephone. Heber,
who was in Houston, then called Duane (also in Houston) and Ed (in
Dall as). Heber arranged for each of themto pick up an appliance
at a different vacant house at the sane tine |later that sane day.

At that appointed tine, Heber positioned hinself outside
Mark's business in Houston, nmade sure that Mark was there, then
radi oed Cynthia (who was waiting in a car nearby) to "go for it."
Heber, dressed in a business suit, then walked into Mark's store
and shot himas he sat at his desk.

After receiving Heber's signal to "go for it," Cynthia called
Barl ow (who was waiting at a pay tel ephone in Dallas) and told him
to execute the plan. Barl ow proceeded to the vacant house in
Dal | as where Ed was scheduled to pick up an appliance, waited for
Ed to arrive, and shot hi mwhen he did. A person who |ived across

the street fromthat vacant house sawt he assail ant, whomshe | ater



described as a young nmale in a "business-looking outfit."
Meanwhi |l e, Patricia and Richard were in a black Silverado
truck ("Silverado"), cruising around the Houston nei ghborhood in
whi ch was | ocated the vacant house where Duane was to pick up an
appliance. Wen Patricia and Richard spotted Duane's pickup truck
inthe driveway of that vacant house, they parked behind his truck.
Richard then walked up to the cab of the truck and shot Duane
several tines. (bserving that Jenny was in the cab of Duane's
truck, R chard shot her too, in conpliance wth Heber's
instructions. A person who lived directly across the street heard
a gunshot, turned toward the sound, and saw Richard firing into
Duane's truck. That person described the killer as "well dressed

in a business suit and tie," later confirmng that the shooter's
vehicle was simlar to the Silverado pictured in one of the
governnent's phot ographic exhibits.

After commtting the four homcides, the perpetrators
dismantled their firearns and di sposed of them The four active
participants then reunited in Fort Worth, where they discussed the
killings anong thensel ves.

D. THE APPREHENSI ON, ARREST, AND PROSECUTI ON OF THE DEFENDANTS

On July 1, 1988 (four days after killing Ed, Mark, Jenny, and
Duane), Heber, Patricia, and Barlow were arrested in Phoeni X,
Arizona at the King's Inn Mtel ("Mtel"”) and charged wth
autonobil e theft. A Phoeni x officer had noticed the Silverado

parked at the Mdtel and di scovered that the nunber on its |icense

pl ate matched the nunber of the license of a truck reported as



stolen in Texas.® The police checked with the clerk at the Mtel
to determne if anyone with Texas identification had registered at
the Motel and | earned that a "Christina Adans" (later identified as
Cynthia) had registered for roons 151 and 153 using a Texas
driver's |icense. The police ran a check of that |icense and
determned that it had not been issued to a Christina Adans.

The police watched roons 151 and 153 and the stolen Sil verado
for the remainder of +the day, developing information that
constituted probable cause to arrest several of the Defendants,
including Richard and Patricia, as suspects in the theft of the
Silverado. The police subsequently arrested the Defendants in room
150 of the Mdtel after chasing Patricia, who by then was already
one of the suspects in the autonobile theft, to the vicinity of
room 150. Cbserving suspicious activity in that room the police
knocked on the door to ascertain whether Patricia had hidden there
to avoid capture. Remaining outside the threshold of the roomwhen
the occupants opened the door to room 150, the police first
observed Richard, whom the police previously had linked to the
stolen Silverado. As Richard was a suspect in the autonobile
theft, the police thought that they also mght find Patricia))who
had just evaded apprehensi on and who al so was |linked to the stolen
vehi cl e))in the same roomas R chard. The police therefore entered
room 150 without a warrant to look for Patricia, a fleeing

suspected fel on, whereupon they saw her energe fromthe restroom

5The police later discovered that the Silverado was stolen
from Eul ess, Texas, and that its plates were stolen from anot her
truck near Dallas, Texas.



After sone prelimnary questioning of the Defendants by the
police and a brief search of the roons and aut onobil es in which the
Def endants had been observed by the police at various tines, the
Def endants were arrested and transported to the police station to
be charged with autonobile theft. When the police tried to
gquestion Patricia, she requested a | awyer.

The next norning, the police executed search warrants on roons
150, 151, and 153 from which several itens of physical evidence
were obtained, including: three duplicate copies of the June 29,
1988 edition of the Dallas Tines Herald in which the June 27, 1988
killings of Ed, Mrk, Duane, and Jenny were reported; silicone
sealant (simlar to that used in the stolen Silverado); disguises;
a list of scanner radio frequencies for the Dallas/Ft. Wrth area;
a listing of specific radio nonitor frequencies for the Houston
Pol i ce Departnent; a cache of weapons, including a holstered TARS
.38 special revolver loaded with five rounds of ammunition;
additional anmmunition; speed |oaders; shoulder holsters; gun
pouches; and a cleaning kit for a rifle.

Later that sanme norning, Patricia, Cynthia, and Jacqueline
were released fromcustody. Five days later, while still unaware
of any connection between the persons that they arrested at the
Motel and the homcides in Texas, the police rel eased Heber and
Bar| ow from cust ody.

It was not until alnost a week after the rel ease of Heber and
Barl ow that the police connected the suspects in the Arizona

autonmobil e theft with the Houston hom ci des. That occurred when a
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Houston hom ci de detective called the Phoenix police departnent
asking if they knew whether a "Mary June Wiitt" had been seen in
the area. The Houston detective explained that Ms. Wiitt was a
suspect in sone hom cides in Houston and that the Houston police
had reason to believe that she m ght then be in Phoeni x.

One of the Phoenix detectives happened to recall the nane
"Mary June Wiitt" from an autonobile theft investigation that he
had conducted t he previ ous Decenber. He renenbered that tw wonen,
"Panel a Moni que Newran" and "Mary June Whitt," had been arrested in
a stolen vehicle in Col orado and were subsequently extradited to
Phoeni x for prosecution. He had noticed that "Val erie Davis," one
of the wonen arrested at the Mdtel, resenbled Panela Monique
Newman. In a conparison of their fingerprints, the police
confirmed that "Panel a Moni que Newman" was in fact "Valerie Davis,"
one of Patricia' s aliases.

Shortly thereafter the Defendants were charged by sealed
federal indictment with nine counts, including nurder for hire,’
witness tanpering,® and illegal use of a firearm in a violent
crime.® The indictnent was unseal ed about a week later, a short
while after which the Defendants were transferred to federal

cust ody. They appeared before a nmagistrate judge in connection

18 U.S.C. § 371, see id. 88 2, 1952(A) (aiding and abetting
murder for hire).

81d. § 1962(c); see id. § 1962(d) (conspiracy to witness
t anper) .

°'d. § 924(c); see id. 8 2 (aiding and abetting use and
carrying of a firearnm.
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wth the instant offenses, and a few days |later the magistrate
judge denied pretrial release for all Defendants.

Approxi mately one nonth | ater a supersedi ng i ndi ct nent i ssued,
charging all Defendants with fourteen counts. Thi s indictnent
added counts chargi ng obstruction of free exercise of religion! and
RI CO vi ol ati ons. !

A joint suppression hearing was held several weeks |ater,
during which all evidence proffered by the governnent was
determned to be admssible, with the exception of sone spira
not ebooks t hat had been obtai ned w thout a warrant fromroom 150 at
the tinme the Defendants were arrested at the Mdtel. |In addition,
the district court found adm ssible an oral confession nade by
Patricia to Houston Hom cide Detective John Burnester (the scene
investigator for the nurders of Duane and Jenny) at Arizona's
Perryville State Prison ("Perryville"). At the tinme of their
interview, Patricia was incarcerated at Perryville serving a ni ne-
year sentence for autonobile theft as a result of her arrest at the
Mot el .

The Defendants were tried before a district court jury early
in January 1993. During that trial, Cynthia testified for the
prosecution i n exchange for the governnent's grant of imunity. At
the close of the governnent's case, the Defendants nade a notion

for judgnents of acquittal, which the trial court denied. The

101d. 8§ 247; see

1 d. id. 8 371 (conspiracy to obstruct); id. 8§ 2
(ai ding and abetting obstr

uction).
1d. § 1962(c).
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Defendants reurged their nmotion at the close of all of the
evidence. Utimtely, the jury returned guilty verdicts agai nst
all Defendants on all counts except Count 7 (aiding and abetting
Patricia in her use and carrying of a firearmj. The court then
grant ed Defendants' notion for judgnent of acquittal on the nurder
for hire counts (Counts 1-4), concluding that the Defendants

obtained no pecuniary renuneration in consideration for the

killings. Each Defendant was sentenced to, inter alia, two 5-year
terms, two 20-year terns, and four life-terns, all to run
concurrently, plus five years supervised release. Thi s appeal
fol | oned.
|1
ANALYSI S

Al t hough we have carefully considered all assignnents of error
advanced by Defendants, we discuss in detail only those we deem
especially significant. W address those seriatim
A | NTERPRETATION OF 18 U. S. C. § 247

The Defendants argue that they were wongly convicted for
violating 18 U.S.C. § 247, which makes crim nal the obstruction of
persons in the free exercise of their religious beliefs. The
Def endants contend that 8 247 is inapposite to their conduct,
because (1) the Church is not areligion, and (2) evenif it were,
the Defendants did not obstruct the victins' "free exercise of
religion" as contenplated by the drafters of that statute.

1. The Church as a "Religi on"

According to the Defendants, killing Ed, Mark, and Duane
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because they left the Church could in no way be considered an
obstruction of the victins' free exercise of religion. Thi s
contention is grounded in the assertion that the Church is not a
religion.

It cannot seriously be disputed that the Church constitutes a
religion for purposes of the Free Exercise C ause, > fromwhich the
redactors lifted the precise |anguage now found in 8§ 247. The
record is replete with evidence denonstrating that the Church is a
religion: It is an organization with a 30-year history of
religious teaching, an established follow ng, recorded |aws, and
religious philosophies, theol ogi es and doctrines based on what it
clainms are "revelations fromGod." The nere fact that the beliefs
of the Church may have derived froma perverse distortion of early
Mornon beliefs or that it is a creed not practiced by nmultitudes
does not prevent it frombeing classified as a "religion" for the
pur pose of determ ning whether it is entitled to protection under
the Free Exercise Cause. The Suprene Court recently reaffirned
that "religious beliefs need not be acceptable, | ogi cal
consistent, or conprehensible to others in order to nerit First
Anendnent protection."® As the Church is a religion within the
contenpl ation of the First Anendnent, it is areligion for purposes

of 8§ 247.

12U, S. Const. anend. | ("Congress shall nake no | aw
respecting an establishnment of religion, or prohibiting the free
exercise thereof . . . .").

BChurch of the Lukum Babalu Aye v. City of Hialeah, 113 S
Ct. 2217, 2225 (1993) (quoting Thomas v. Review Bd. of Ind.
Enpl oynent Security Div., 450 U. S. 707, 714 (1981)).
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2. The Free Exercise of Religion

The Defendants further conplain that the jury was inproperly
instructed that, as used in § 247, "the free exercise of religion"
means, inter alia, "the victins' voluntary choice to discontinue
their nenbership in The Lanb of God,"'* thereby requiring that the
governnent prove only that the Defendants killed their victins
because they voluntarily chose to |eave the Church. This was
error, claimthe Defendants, as such evidence alone is insufficient
to obtain a conviction under § 247.

In an effort to bolster their argunent, Defendants point to a
portion of the legislative history of the Act that provides:

Convi ction under [8 247], requires the prosecutor to showt hat

the defendant intentionally attenpted or did obstruct another

from engaging in activities pursuant to that individual's

religious beliefs and that he or she knew that the person was

engaging in the activities pursuant to religious beliefs.?®
Relying on this |language, the Defendants contend that the
prosecution was required to adduce evidence that the Defendants
actually knew the current religious beliefs of the victinms and
killed themto prevent their engaging in activities pursuant to
t hose beliefs. As the evidence is wuncontroverted that the

Def endants did not know the victins' current religious preferences

or practices, conclude the Defendants, they could not be found

4The court al so described free exercise as enconpassing (1)
"an individual's ability to freely and voluntarily choose what
religious tenets to believe or not believe," or (2) "an
individual's ability to act lawfully in conformty with his or
her religious beliefs.”

15S, Rep. No. 324, 100th Cong., 2d Sess. 1 (1988), reprinted
in 1988 U S.C C AN 721, 724.
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guilty of an offense under 8§ 247. To the extent that there may be
doubt concerning the reach of that section, Defendants beseech us
to resolve that uncertainty in their favor by applying the rule of
lenity. 1t

At bottom we are asked to determ ne whether § 247 enconpasses
the acts for which these Defendants were convicted; nanely, the
intentional Kkilling of three individuals solely because they
decided to discontinue their association with and practice of a
particular religion and acted upon this decision by estranging
t hensel ves from nenbership in that organization and ceasing to
observe and fulfill the tenets of their fornerly espoused religion.
As this is an issue of statutory interpretation, our reviewis de
novo. ’

In interpreting 8 247, it is our task to give effect to the
intent of the Congress that enacted that statute. "To divine that
intent, we traditionally look first to the words of the statute

."® |'f the | anguage of 8 247 is clear and unanbi guous, then

our interpretative journey cones to an end, and we apply that plain

8See United States v. Kozm nski, 487 U. S. 931, 952 (1988).
YUnited States v. Long, 996 F.2d 731, 732 (5th Cir. 1993).

8United Steel wrkers of Am v. Wber, 443 U S. 193, 253
(1979) (Rehnquist, J., dissenting); see Mackey v. Lanier
Coll ections Agency & Serv., Inc., 486 U S. 825, 840 (1988) ("[We
must | ook at the |anguage of [the statute] and its structure, to
determ ne the intent of the Congress . . ."); Anerican Tobacco
Co. v. Patterson, 456 U S. 63, 68 (1982) ("As in all cases
i nvol ving statutory construction, “~our starting point nust be the
| anguage enpl oyed by Congress," and we assume “that the
| egi sl ative purpose is expressed by the ordi nary neaning of the

words used.'" (quotations omtted)).
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meaning to the facts before us to determne if the Defendants'
conduct was puni shabl e under that section.'® Only if we find the
text of 8§ 247 to be opaque or translucent, or even nerely
anbi guous, nust we attenpt to divine congressional intent by
appl yi ng prescri bed canons of statutory interpretation (including,
without limtation, aresort tothe rule of lenity? and | egislative
hi st ory?t).
Section 247 provides:
Whoever . . . intentionally obstructs, by force or threat of
force, any person in the enjoynent of that person's free
exercise of religious beliefs, or attenpts to do so; shal
if death results, [be punished by] a fine . . . and
i nprisonnment for any term of years or for life, or both
22

The governnent established at trial that the Defendants killed Ed,

Mar k, and Duane because those three decided to estrange thensel ves

®Connecticut Nat'l Bank v. Germain, 112 S. C. 1146, 1149
(1992) ("When the words of a statute are unanbi guous, then
“judicial inquiry is conplete.""); see Anerican Tobacco Co.,
456 U.S. at 68 ("Thus "[a]bsent a clearly expressed |egislative
intention to the contrary, the | anguage nust ordinarily be
regarded as conclusive.'" (quotation omtted)).

2ONOW Inc. v. Scheidler, 114 S. C. 798, 806 (1994) ("[T]he
rule of lenity applies only when an anb|QU|ty is present .

."); see United States v. Knox, 32 F.3d 733, 751 n.15 (3d Gr.
1994) ("[T] he application of the rule of Ienlty i's not dependent
what soever on whet her there have been successful prosecutions
under the statute at issue."); petition for cert. filed, 63
US LW 3181 (US. Sept. 7, 1994) (No. 94-413).

2l1See Toibb v. Radloff, 501 U.S. 157, 162 (1991) (" Were .
the resolution of a question of federal law turns on a
statute and the intention of Congress, we look first to the
statutory | anguage and then to the legislative history if the
statutory | anguage is unclear.'") (quoting Blumyv. Stenson,
465 U. S. 886, 896 (1984))).

218 U.S.C. A § 247(a)(2), (c)(2) (West 1994).
17



fromthe beliefs of and nmenbership in the Church and carried out
t hat deci sion. This fact finding is not strenuously contested on
appeal; neither could it be seriously questioned, as it 1is
supported by overwhel m ng evidence in the record. To determ ne
whet her the Defendants' conduct is punishable under § 247,
therefore, we nust answer the extrenely narrow question, "is the
decision, and subsequent inplenentation of the decision, to
di sassoci ate oneself from the beliefs of and nenbership in a
particular religious faith a mani festation of "the enjoynent of the
free exercise of religion?" As we are convinced that it is, we
conclude that the Defendants were properly convicted of violating
§ 247.

The concept of "the free exercise of religion" is indeed a
frequent flyer in American jurisprudence. It was incorporated into
the First Anendnent; and in the ensui ng 200 years the courts of our
| and have devel oped an entire body of "free exercise" jurisprudence
whi ch has delineated many of the netes and bounds of the conduct
enbodi ed i n that notion. Wen Congress enacts laws, it is presuned

to be aware of all pertinent judgnents rendered by our branch. 2

ZEvans v. United States, 112 S. C. 1881, 1885 (1992)
(" Where Congress borrows terns of art in which are accumul at ed
the legal tradition and neaning of centuries of practice, it
presumabl y knows and adopts the "cluster of ideas attached to
each borrowed word in the body of learning fromwhich it was
taken and the neaning its use will convey to the judicial mnd
unl ess otherwi se instructed."'" (quotations onitted)); Lorillard
v. Pons, 434 U. S. 575, 583 (1978) (" [Where words are enpl oyed
in a statute which had at the tinme a well-known neani ng at conmon
law or in the law of this country they are presuned to have been
used in that sense unless the context conpels to the contrary."'"
(quotation omtted)).

18



So when Congress enacted 8§ 247, it nust have intended for "the free
exercise of religion" as used in that section to enconpass the
entire panoply of activities which the judicial branch has
previously ascribed to that notion.

The Suprene Court has recogni zed that one such aspect of "the
free exercise of religion" includes the negative as well as the
positive: It is the right of an individual to practice the

religion of his choice or to be free fromthe practice of religion

altogether.? The "set" of the right to be free fromall religion
logically includes the "sub-set"” of the right to be free froma
particular religion))such as the teachings of and affiliation with
the Church in the instant case. Ed, Mark, and Duane were Kill ed
for the sole reason that they attenpted to di sassoci ate t hensel ves
from a particular religion, i.e., the Church. It foll ows
i nescapably that by intentionally killing Ed, WMark, and Duane
solely because they nade this purely religious choice, the
Defendants intentionally obstructed by force the three victins'
enjoynent of their free exercise of religious beliefs))the right
freely to choose not to associate wth the Church, not to believe
in its tenets, and not to join in fellowship with its nenbers

Thus Defendants' actions in assassinating their fornmer co-
religionists fall squarely within the anbit of § 247

When viewed through the lens of traditional free exercise

Wl lace v. Jaffree, 472 U. S. 38, 53-54 (1985) ("[T]he
court has unanbi guously concl uded that the individual freedom of
consci ence protected by the First Amendnent enbraces the right to
select any religious faith or none at all." (enphasis added)).
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jurisprudence, the plain |anguage of 8§ 247 manifests Congress

specific intent to make crimnal, inter alia, the conduct at issue
here: the killing of Ed, Mark, and Duane for the sole reason that
they chose to exercise their right to extricate thensel ves fromthe
beliefs, practices, and fellowship of the Church. As the plain
| anguage of 8§ 247 conpels the conclusion that the conviction of
t hese Def endants under that section was proper, we need not reach
t he Defendants' contention that the legislative history conpels a
different interpretation. W find confort in that fact, however,
t hat sQcontrary to Defendants' contentionsQthe history of the Act
when read in its entirety conpletely supports the result that we

reach today. ?®

2®First, as the legislative history recommended, the
governnent did prove that Defendants intentionally obstructed Ed,
Mar k, and Duane fromengaging in activities pursuant to their
religious beliefs and that Defendants knew that the victins were
engaging in those activities pursuant to religious beliefs. See
S. Rer. No. 324, 100th Cong., 2d Sess. 1 (1988), reprinted in
1988 U S.C.C AN 721, 724. |In this case, however, the
"religious activity" was the victins' decision to | eave the
Church and all of its teachings and practices. The Defendants
intentionally killed Ed, Mark, and Duane because the Defendants
knew that the victinms had left the flock of the Lanb of God, no
| onger believed in the tenets of that faith, and were engaging in
activities (estrangenent fromthe Church) pursuant to those
religious beliefs.

Second, Defendants engaged in the very ill that 8§ 247 was
enacted to cure. In its report, the Senate Judiciary Commttee
cited as the catalyst for this |egislation the "grow ng nunber of
incidents of religiously notivated violence." 1d. at 722. The

evidence in the record conclusively establishes that the sl ayings
of Ed, Mark, and Duane were religiously notivated. Although the
Senate Report cited recent studies reporting increased viol ence
agai nst certain religious organizations perpetrated by particul ar
so-called "hate-groups,” we do not consider it significant that
Congress failed to identify the Church by nanme, or for that
matter failed to identify by nane the countl ess ot her such snal
sects and cults that m ght pronote viol ence agai nst persons who

20



B. OTHER ERRORS ASSI GNED

The Defendants challenge several other aspects of their
mul ti pl e convictions, including, inter alia, the sufficiency of the
evi dence, several of the district court's instructions to the jury,
and the admi ssion at trial of various itens of evidence. After
thoroughly reviewing the record and carefully considering the
briefs and oral argunents of able counsel, we are firmy convinced
that, although the argunents presented are not frivolous, they
present no reversible error. In fact, only one such contention
merits further attention))al beit brief.

Patricia argues that her oral confession, given to Burnester
whi |l e she was confined in Perryville, was not made voluntarily and
that the introduction of the substance of that statement into
evi dence viol ated her constitutional rights. W are not convinced.

The record nmakes clear that Burnester went to Perryville to
di scuss the 1988 homcides with Patricia, and that he sought to
establish a congenial, supportive rapport wth Patricia to

encourage her to speak freely with him?2 But after carefully

freely exercise their right to choose to practice another
religion))or, as here, to discontinue worshiping with those sects
or cults. The convictions of Defendants for violating 8 247 were
entirely proper, as they are entirely consistent with the text,
pur pose, and even the legislative history of that |aw

26There is nothing inherently wong with an officer
attenpting to create a favorable climate for confession by
attenpting to strike an enotional chord with a defendant, and
that is all that Burnmester did here. See, e.g., United States v.

Roj as-Martinez, 968 F.2d 415, 418 (5th Cr.) ("Expressions of
synpathy by an officer are not [inperm ssibly] coercive."), cert.

denied, 113 S. . 828 (1992); Hawkins v. Lynaugh, 844 F.2d 1132,
1140 (5th Gr.) (interviewer's efforts to invoke enoti onal
response, standing alone, not offensive to due process), cert.
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scrutinizing the totality of the circunstances relevant to
Patricia's confession,? we do not believe that Patricia was
subjected to such psychological coercion that her wll was
overborne, rendering her statenent involuntary. On this point, we
find particularly probative Patricia's owm words in a nessage to

her brother, taped privately imrediately after she spoke wth

Burnmester. |In that conversation she is heard to confide that she
had confessed "of ny own free will, and nobody forced netodoit."
Like the trial judge and the jury before us, we believe her. In

the end, we nust ascertain whether the neans used to obtain the
confession were "conpatible with a systemthat presunes innocence
and assures that a conviction will not be secured by inquisitorial
neans [or] whether [this] defendant's will was in fact overborne."?2®
We cannot concl ude that the nmeans used to convince Patriciato talk
to Burnmester were inconpatible with our systemor that Patricia's

will was in fact overborne; rather, we conclude that her statement

deni ed, 488 U. S. 490 (1988); Bryant v. Vose, 785 F.2d 364, 368
(1st Gr.) (confession voluntary even if notivated by police
chief's observations that triggered enotional response of sorrow
and renorse in suspect), cert. denied, 477 U. S. 907 (1986).

Maybe, as she herself testified, Patricia confessed because
she felt "hopel ess" and "disillusioned" when faced wth the
repercussi ons of her actions; but a defendant's confession is not
i nvoluntary nerely because it was nmade once the defendant finally
confronted the dire consequences that flowed from her previous
crim nal conduct.

2’Schneckl oth v. Bustanonte, 412 U. S. 218, 226 (1973)
(listing factors relevant to a determ nation of voluntariness).

2MIler v. Fenton, 474 U. S. 104, 116 (1985).
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was voluntarily nade. 2°

Nei t her were Patricia's constitutional rights violated by the
i ntroduction of her confession into evidence against her.3® The
record makes clear that Patricia voluntarily and intelligently
wai ved her privilege against self incrimnation and her right to
counsel . 3!

Neither has Patricia proved a violation of the rule

established i n Edwards v. Ari zona, % which forbi ds a | aw enf or cenent

official's reinitiating discussions with a suspect after that
suspect has invoked the right to counsel. Patricia had twce
previ ously requested counsel: once whil e being detained in Chicago
in 1989 on alien smuggling charges, * and again on July 1, 1988 when

she was arrested at the Mdtel for autonobile theft. But in this

2For many of the sane reasons, we agree with the district
court that Patricia's confession also was voluntary as required
by 18 U. S.C. § 3501.

%Patricia was interrogated by Burnester while she was in
custody and after the indictnent nam ng her as a defendant in the
i nstant offenses had issued; Patricia therefore had both a Fifth
and Si xth Anmendnent right to counsel. M chigan v. Jackson, 475
U S. 625, 629-30 (1986); United States v. Cruz, 22 F.3d 96, 98
n.7 (5th Cr.) (per curian), cert. denied, 115 S. Q. 207 (1994).

31\ note that Patricia confessed only after she was advi sed
of her rights, read those rights al oud, responded that she
under st ood those rights, and then signed an advice of rights card
in the presence of two wi tnesses, on which card she acknow edged
t hat she understood her rights and wai ved them voluntarily.

32451 U.S. 477 (1981). Patricia did not allege an Edwards
vi ol ation below, thus our review on appeal is limted to plain
error. United States v. A ano, 113 S. &. 1770, 1776 (1993).

3patricia was charged in Illinois federal court with
possessi on of false docunents, in violation of 18 U S. C
§ 1028(a)(4), and then rel eased.
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case, neither of these two previous invocations are sufficient to
formthe basis of an Edwards cl ai m

Patricia was not indicted for the federal offenses at issue
here until August 1992, so her requests for |egal assistance prior
to that date can be relied upon to argue only that her Fifth
Anendnent right to counsel was violated.?** Al though Burnmester did
reinitiate contact with Patricia after she requested counsel in
1988 and 1989, the record is clear that Patricia had been rel eased
fromcustody foll ow ng each of those previous confinenents. O her
circuits have held that if, after invoking her Fifth Amendnent
right to counsel, a suspect is released from custody, then the
concerns that pronpted Edwards' prophylactic rule are sufficiently
mnimzed that any Edwards violation allegedly founded on those
prior requests sinply "dissolves."* W find the | ogic enbodied in

these decisions to be persuasive and enbrace it today.®® The

34"The Sixth Anmendnent [right to counsel] is offense-
specific,” McNeil v. Wsconsin, 501 U S 171, 175 (1991); see
United States v. Fairman, 813 F.2d 117, 121 (7th Cr.), cert.
deni ed, 483 U. S. 1010 (1987), and vests only when one becones
"the accused," Escobedo v. Illinois, 378 U S. 478, 485 (1964);
United States v. Gouveia, 467 U. S. 180, 188 (1984).

3°Dunkins v. Thigpen, 854 F.2d 394, 397 (11th Cir. 1988) ("a
break in custody dissolves a defendant's Edwards claim'), cert.
deni ed, 489 U. S. 1059 (1989); United States v. Hines, 963 F.2d
255, 257 (9th Gr. 1992) ("Edwards rule does not apply to
suspects who are not in continuous custody between the tinme they
request counsel and the tinme they are reinterviewed"); see, e.d.
Fai rman, 813 F. 2d at 125; United States v. Skinner, 667 F.2d
1306, 1309 (9th Gr. 1982), cert. denied, 463 U S. 1229 (1983);
cf. MFadden v. Garraghty, 820 F.2d 654, 661 (4th Gr. 1987)
(citing with approval Skinner's proposition that there can be no
Edwards violation if defendant is not in continuous custody).

pPatricia also clains that she repeatedly requested counsel
during her August 27, 1992 discussion with Burnester, but before
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district court did not err in ruling that Patricia' s oral
conf essi on was adm ssi bl e.

Again, finding no reversible error, the convictions and
sentences of all Defendants are, in all respects,

AFFI RVED.

she confessed. In the suppression hearing, however, the district
court found otherwi se. That court found nore believable the
testinony of Burnester, another officer, and a tape recordi ng of
t hose di scussions))all of which support the conclusion that no
such requests were nade. The record does not reflect that this
factual finding was clearly erroneous.
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