United States Court of Appeals,
Fifth Grcuit.
No. 93-2436.

EQUAL EMPLOYMENT OPPORTUNI TY COWMM SSI ON, Pl aintiff-Appellant,
Cr oss- Appel | ee,

V.
BAI LEY FORD, | NC., Defendant- Appellee, Cross-Appellant.
July 21, 1994.

Appeals from the United States District Court for the Southern
District of Texas.
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PER CURI AM
There was evidence in the record to support the district
court's finding that Bailey Ford did not discrimnate agai nst M.
Qualls on the basis of her sex in refusing to hire her as a truck
sal esperson. EECC has not persuaded us that the court's assessnent
of the evidence and credibility of the wtnesses was clearly
erroneous. Consequently, we cannot reverse his findings.
Further, Fed.R Cv.P. 68 was not properly invoked by Bail ey
Ford as a device to charge costs against EEOCC in this case. See
Delta Airlines, Inc. v. August, 450 U S. 346, 101 S.C. 1146, 67
L. Ed. 2d 287 (1991). EEOC did not "obtain" a judgnent in the sense
used by the Suprene Court in August. Moreover, even if appellee
were entitled to recover "costs" under Rule 68, its attorneys' fees

are not anong the properly recoverable <costs wthout a

"District Judge of the Eastern District of Texas, sitting by
desi gnation



determnation that the action was frivolous, unreasonable, or
W t hout foundation. See OBrienv. Cty of Geers Ferry, 873 F. 2d
1115, 1120 (8th G r.1989); Crossman v. Marcoccio, 806 F.2d 329
(1st Cr.1986), cert. denied, 481 U S. 1029, 107 S.C. 1955, 95
L. Ed. 2d 527 (1987).!

The judgnent of the district court is AFFI RVED

JUSTICE, District Judge, concurring in part and dissenting in
part:

| concur in that part of the majority's opinion which holds
Rule 68 wunavailable to Bailey Ford, but | dissent from the
majority's affirmance of the district court judgnent denying relief
to EECC and Ms. Qualls.

Plaintiff-appellant, Equal Opportunity Enpl oynent Comm ssion
(EEQC), filed this civil action on behalf of Frances Qualls,
pursuant to Title VIl of the Cvil R ghts Act of 1964, 42 U S.C. 8§
2000e, alleging that Bailey Ford, defendant-appellee, failed to
hire her as a sales person because of her sex. After a two day
bench trial, the court found that Bailey Ford's failure to hire
Qual I s was not based on sex. The trial court entered judgnent for
t he defendant, and ordered each party to bear its own costs. The
trial court |later denied Bailey Ford's request for attorney's fees.

In order to prevail in a Title VIl suit, a plaintiff nust
first make out a prima facie case of discrimnation. If the

plaintiff presents a prinma facie case of discrimnation, the burden

!Because Bailey Ford did not raise the issue, we do not here
deci de whet her EEOC had the authority to continue pursuing the
discrimnation case after the death of the charging party.
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shifts to t he def endant to articul ate a | egitimate,
non-di scrimnatory reason for its decision. | f the defendant
articul ates such a reason, the burden shifts back to the plaintiff
to show that he articulated reason is a nere pretext. MDonnel

Dougl as Corp. v. Green, 411 U. S. 792, 93 S. (. 1817, 36 L. Ed. 2d 668
(1973). Recently, the Suprene Court held that the plaintiff nust

al so prove that the defendant intended to discrimnate, even after

proving that the articulated reason is pretextual. St. Mary's
Honor Center v. Hicks, --- US ----, 113 S . C. 2742, 125 L. Ed. 2d
407 (1993).

The trial court found that the defendant did not intend to
discrimnate against Ms. Qualls, and entered a judgnent for the
def endant based on its findings of fact and conclusions of [|aw.
The question of whether discrimnatory intent exists is one of fact
that is reviewed by an appellate court under the clearly erroneous
standard. Anderson v. Cty of Bessener Cty, 470 U S. 564, 572-75,
105 S. Ct. 1504, 1510-12, 84 L.Ed.2d 518 (1985). Wthout sufficient
findings of fact, an appellate court cannot engage in neani ngful
revi ew.

Rul e 52(a) of the Federal Rules of Civil Procedure provides
that the trial court "shall find the facts specially."” The purpose
of the rule is to (1) engender care on the part of the trial judge
i n maki ng factual determ nations, (2) nmake cl ear what was deci ded
for purposes of res judicata and col |l ateral estoppel, and (3) nake
possi bl e appell ate review. Ratliff v. Governor's H ghway Safety

Program 791 F.2d 394, 400 (5th G r. 1986).



In the present appeal, the trial court's findings of fact are
conclusory, nostly relating to undi sputed facts and juri sdicti onal
matters. The following findings were nade as to the question of
intentional discrimnation on the basis of gender:

16. Bailey Ford's decision not to hire Ms. Qualls was not
because of her sex.

18. Plaintiff has failed to prove by a preponderance of the
evi dence that Ms. Qualls' sex played any part in Bailey Ford's
decision to pass her over as a sales trainee.
20. Bailey Ford would not have enployed Ms. Qualls as an
autonobile and truck sales person even absent any
di scrimnatory notive.

The trial court also cane to two | egal concl usions:

19. Frances Qualls is not entitled to an award of back pay,
the Comm ssion is not entitled to any relief in this cause.

22. Neither the EECC nor Frances Qualls are entitled to any
relief in this cause.

Wiile it is true that the trial court nade a finding on the
ultimate issue in an enploynent discrimnation case—whether the
def endant acted with discrimnatory intent, St. Mary's, --- U S --
--, 113 S .. 2742, 125 L.Ed.2d 407 (1993)—a trial court normally
exam nes the defendant's assertedly legitimte non-discrimnatory
reason, and then determ nes whether plaintiff has proved that such
reason is not worthy of credence. When a court reaches the
ultimate issue in a discrimnation case w thout explaining how or
why it reached its concl usions, such findings cannot be revi ewed.
See Lopez v. Current Director of Texas Econom c Devel opnent
Comm ssion, 807 F.2d 430, 434 (5th G r.1987) ("This lack of
explanation is fatal wunder Fed.R Cv.P. 52(a)."). The Fifth
Circuit has repeatedly refused to review findings of fact such as
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those in the court below, explaining that:

I n an enpl oynent discrimnation case, a plaintiff may prevai
ei ther by persuading the court that a discrimnatory reason
nmore likely notivated the enployer or by showing that the
enpl oyer's proffered explanation is not worthy of credence.
The ultimate i ssue, however, and the one to be decided by the
court, is whether the enployer intentionally discrimnated
against the plaintiff. If the trial court believes the
enpl oyer's explanation of its notivation, the court may not
merely state, in conclusory terns, that the plaintiff has
failed to prove the enployer's suggested reason to be a
pretext for invidious discrimnation or that there is not
evidence of discrimnatory treatnent. ||t nust at |east infer
to the evidence tending to prove and disprove the nerits of
the proffered explanation and state why the court reached the
conclusion that the explanation has not been credited.

Ratliff, 791 F.2d at 400-01 (5th Cr.1986). The court has al so
st at ed:

Inreviewng the district court's finding of no discrimnation

under the clearly erroneous standard, this Court cannot be

left to second guess the factual basis for the district
court's conclusion. This Court cannot determ ne whether the
district court's finding that plaintiff failed to denonstrate
pretext was clearly erroneous when the district court's
finding is not expressed with sufficient particularity. It is
not the function of this Court to make credibility choices and
findings of fact.
Redditt v. M ssissippi Extended Care Centers, 718 F.2d 1381, 1386
(5th Cr.1983); see also, Wlson v. Zapata Of-Shore Conpany, 939
F.2d 260 (5th Gr.1991); Smth v. Texas Departnent of Water
Resources, 799 F.2d 1026 (5th Cr.1986); Chaiffetz v. Robertson
Research Holding, Ltd., 798 F.2d 731 (5th Cr.1986).

The court below found Bailey Ford' s decision not to hire M.
Qual I s was not because of her sex, and that plaintiff had failed to
prove by a preponderance of the evidence that her sex played any
part in Bailey Ford' s decision to pass her over as a sal es trai nee.

However, the bases for the trial court's decision are unclear



because its factual and legal findings are too vague to be
reviewed. | would, therefore, remand the case to the trial court,
for nore conplete and particular findings of fact and concl usi ons
of |aw.

On remand, the trial court should be directed to nmake clear
the evidentiary bases for its factual findings, pointing out which
evidence it adopted and which evidence it rejected in making such
findings. Specifically, it should be plain whether the trial court
accepted defendant's asserted non-discrimnatory reason, and, if
so, which one. Further, the trial court should be required to
explain whether plaintiff failed to prove discrimnatory intent.
Rul e 52(a) "exacts neither punctilious detail nor slavish tracing
of the clains issue by issue and wtness by witness," but it does
require findings detailed enough to allow the appellate court to
engage in neaningful review Lopez, 807 F.2d at 434 (citing
Ratliff, 791 F.2d at 400).

On this aspect of the case, | dissent.



