IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

MARTHA JARAM LLO
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(January 10, 1995)

Bef ore BARKSDALE and PARKER, Circuit Judges, and COBB, District
Judge.?

Cobb, District Judge:

Appel  ant Martha Jaram ||l o was convicted for aiding and
abetting others in the possession of cocaine wwth intent to
distribute in violation of 18 U S.C. section 2. Jaramllo
contends that the governnent presented insufficient evidence to
sustain a conviction for aiding and abetting. Jaramllo al so
mai ntains that the trial court should have granted her notion for
a new trial based on newy discovered evidence. Finding that the

trial court conmmtted no error, we AFFI RM

District Judge of the Eastern District of Texas, sitting by
desi gnati on.



BACKGROUND Martha Jaram || o appeal ed
fromher conviction for aiding and abetting in the possession of
in excess of five (5) kilogranms of cocaine with intent to
distribute in violation of Title 21, United States Code, sections
841(a)(1l), 841(b)(1)(A and Title 18, United States Code, section
2. Martha Jaram |l o's associates, Luz Maria Jaram |l o and Edi son
Otiz plead guilty to the these sane charges listed in the
i ndi ct nment.

The investigation leading to Martha Jaram |l o's arrest and
conviction began in Louisville, Kentucky, where authorities
apprehended a | ocal cocaine dealer. The Louisville cocaine
deal er agreed to act as a confidential informant (Cl) for the
Drug Enforcenent Adm nistration (DEA) by identifying suppliers
for his cocaine trade. The CI provided nanes, addresses and
t el ephone and pager nunbers of his suppliers in the Houston area.
The DEA then had the Cl contact these suppliers to arrange for
the purchase of a quantity of cocaine. Initially, the DEA
of ficers nonitored several conversations between the Cl and Luz
Maria Jaram || o.

After a few weeks of negotiation with his Houston suppliers,
the CI agreed to send his ex-wife Sherryl and a fenale friend to
Houston to pick up seven kil ograns of cocaine. Sherryl flewto
Houston. An undercover agent, Linda Smth, played the role of
Sherryl's conpani on. DEA agents then set up an undercover
operation at a La Quinta Inn |located in sout hwest Houston.

The DEA had al so set up surveillance at the apartnent



conpl ex corresponding to the tel ephone nunber that the Cl used to
contact Luz Maria. At approximately 12:50pm on the date of the
transaction, DEA agent WIIliam Onen watched a silver and bl ack

pi ckup truck arrive at that address. Two wonen and a man entered
t he apartnent.

On the sane day, Sherryl called Luz Maria Jaramllo. Luz
Maria agreed to neet with Sherryl at 3:00pmthat day at the La
Quinta selected. Shortly after 3:00pm a silver and bl ack pickup
truck drove to and parked at the La Quinta. Luz Maria left the
truck and wal ked to the notel roomcarrying only sone keys.
Sherryl and Agent Smith greeted her at the notel room door and
invited her inside. At that time, Luz Maria tried to convince
Sherryl and Agent Smith to conduct the transaction at her
apartnent conplex. Wen this attenpt failed, she called soneone
that she referred to as her cousin to deliver the cocaine to the
La Quinta. The conversation was held in Spanish.

A transcription of this conversation showed that Luz Maria
asked the other party to bring "it" to where she was. She al so
told the party to go all the way to the back after entering the
Inn. Luz Maria had to nake a second tel ephone call to give the
party additional directions to the notel. According to Agent
Smth's testinony, Luz Maria explained to Sherryl and Smth that
"they" had gone to the wong La Quinta Inn, thereby indicating
that nore than one person was bringing the cocai ne.

While waiting for the cocaine to arrive, Luz Maria asked to

count the purchase noney. Agent Snmith brought the $147,000 to



the room and watched Luz Maria count the noney. It took Luz
Maria approximately thirty to forty-five mnutes to count the
noney.

At 4:05pm a green Chevrolet pickup truck entered the
parking lot of the correct La Quinta. Luz Maria said "they're
here" in English as she et Edison Otiz and Martha Jaram |l o
into the notel room Otiz entered the roomcarrying a duffle
bag. Martha, carrying only a purse, entered the room greeted
the occupants, and stood by the notel roomwall near the door
wat ching the transaction. Otiz then renoved two kil ogram
packages fromthe duffle bag and handed themto Agent Smth.
After Agent Smth pretended to sanple the contents of the
packages, an arrest signal was given.

The agents found Martha's purse enpty except for a set of
keys to the silver and black pickup truck and a small Iight bulb
fromthe interior light of an autonobile. Investigators
determned later that the silver and bl ack pickup truck bel onged
to Edison Otiz. Agents also recovered a pistol and a supply of
ammunition as well as Luz Maria's identification and other papers

in a subsequent search of the silver and bl ack pickup truck.

ANALYSI S
1. Standard of Review
In review ng an appeal based on insufficient evidence, the
standard is whether any reasonable trier of fact could have found

that the evidence established the appellant's guilt beyond a



reasonabl e doubt. Jackson v. Virginia, 443 U S. 307, 319, 99 S.

Ct. 2781, 2789, 61 L.Ed.2d 560 (1979); United States v. Casilla,

20 F.3d 600, 602 (5th Gir.), cert. denied, 115 S. Ct. 240 (1994).

The jury retains sole responsibility for determ ning the wei ght
and credibility of the evidence. Casilla, 20 F.3d at 602. As
such, we nust construe all reasonable inferences fromthe

evi dence in favor of the verdict. d asser v. United States, 315

UusS 60, 80, 62 S. C. 457, 469, 86 L.Ed.2d 680 (1942); Casilla,
20 F.3d at 206. A review concentrates on whether the trier of
fact nade a rational decision to convict or acquit, not whether
the fact finder correctly determned the defendant's guilt or

i nnocence. United States v. Onel as-Rodri quez, 12 F.3d 1339,

1344 (5th Gr.), cert. denied, 114 S. . 2713 (1994). Further,

t he evidence need not exclude every reasonabl e hypot hesis of

i nnocence. United States v. Velgar-Vivero, 8 F.3d 236, 239 (5th

Cr. 1993), cert. denied, 114 S. C. 1865 (1994). However, we

must reverse a conviction if the evidence construed in favor of
the verdict "gives equal or nearly equal circunstantial support

to a theory of guilt and a theory of innocence of the crine

charged.” United States v. Menesses, 962 F.2d 420, 426 (5th Cr.
1992) (citing dark v. Procunier, 755 F.2d 394, 396 (5th Cr.

1985) (quoting Cosby v. Jones, 682 F.2d 1373, 1383 (11th Cr.

1982))).

2. Sufficient Evidence Existed to Convict Jaramllo

Martha Jaram ||l o contends that insufficient evidence existed



to support her conviction for aiding and abetting Luz Maria
Jaram |l o and Edison Otiz in the possession of cocaine with
intent to distribute. The aiding and abetting statute, 18 U S. C
section 2, provides in pertinent part that:

(a) Whoever commts an offense against the United

States or aids, abets, counsels, comuands, induces or

procures its comm ssion, is punishable as a principle.

To sustain a conviction for aiding and abetting under 18
U S.C. section 2, the governnent nust show that a defendant
associated with a crimnal venture, purposefully participated in

the crimnal activity, and sought by her actions to nake the

venture succeed.? United States v. Ledezma, 26 F.3d 636, 641

(5th Gr. 1994); Casilla, 20 F.3d at 603; see also Nye & N ssen

v. United States, 336 U S. 613, 69 S. C. 766, 93 L. Ed.2d 919

(1949). To associate with the crimnal venture neans that the
def endant shared in the crimnal intent of the principal. To
participate in the crimnal activity neans that the defendant
acted in sone affirmative manner designed to aid the venture.

United States v. Murray, 988 F.2d 518, 522 (5th Cr. 1993).

To aid and abet sinply neans to assist the perpetrator of
a crine while sharing the requisite crimnal intent. "A
conviction 'nerely requires that [defendants'] association and

participation with the venture were in a way calculated to bring

2 The governnent nust al so prove both aspects of the crine,
possession and intent to distribute, to sustain a conviction for
ai ding and abetting possession of cocaine wwth intent to
distribute. See United States v. Longoria, 569 F.2d 422, 425 (5th
Cir. 1978). Proof of these aspects of the crine are not in
di sput e.




about that venture's success.'" United States v. WIIlians, 985

F.2d 749, 753 (5th Gir.), cert. denied, 114 S. C. 148 (1993)

(quoting United States v. Salazar, 958 F.2d 1285, 1292 (5th

Gir.), cert. denied, 113 S. C. 185, 121 L.Ed.2d 129 (1992)).

Mere presence and associ ati on, however, are not al one enough to
sustain a conviction for aiding and abetting. WIlians, 985 F. 2d

at 753; United States v. Martiarena, 955 F.2d 363, 366 (5th Gr

1992).

To sustain this conviction, the evidence and all reasonabl e
i nferences fromthat evidence nust show that Jaram || o knew t hat
a drug transaction was occurring, that she associ ated herself
with the actors involved in the transaction, that she
participated in the venture with the desire that the venture
succeed, and that she perform sone designed or intended action to

achi eve the goal of the crine. Mrtiarena, 955 F.2d at 366.

W find fromthe record below that Jaram|lo was certainly
involved in this narcotics transaction to a greater degree than
by her nere presence. She drove with Otiz to the La Quinta to
make the drug delivery and stood in the roomwhile a seven
kil ogram sal e of cocaine took place. Jaramllo also carried a
| arge purse that contained only a set of keys and a small |ight
bul b. This evidence denonstrates that the governnent has shown
that Jaram |l o associated with those involved in the crim nal
transacti on.

W find that the governnment also sufficiently denonstrated

that Jaram|llo actively participated in the crimnal activity in



an effort to insure its success. The record shows Luz Maria
Jaram |l o had taken thirty to forty-five mnutes to count the
$147, 000 purchase noney before she nmade her call for the cocaine
to be delivered. Luz Maria did not carry anything into the notel
room Otiz carried the duffle bag containing the cocaine. A
jury could reasonably believe that Jaram |l o's enpty purse would
be used to carry sone or all of the seventeen bundles of drug
purchase noney fromthe notel to its final destination.?

Additionally, Jaram ||l o possessed keys to the silver and
bl ack pickup truck. This provided all three persons involved in
the sale with access to an autonobile. Otiz had keys to the
green and white pickup, Luz Maria Jaramllo and Martha Jaram |l o
had keys to the silver and bl ack pickup. A jury could reasonably
conclude that, by assuring all three had access to an autonobile,
no escape route would be cut off if the transaction went awy.
Keys to the silver and bl ack pickup truck also provided Jaram |l o
W th access to the pistol and ammunition discovered in the truck,
which are often the tools of the drug trade. Additionally, the
jury could easily believe that the light bulb for the interior
light of a car found in Jaram |l o's purse is an itemrenoved by
drug dealers to avoid detection upon entering or leaving their
vehi cl es.

Jaram |l o's actions are distinguishable fromthose cases

where we reversed aiding and abetting convictions. See e.d.

3 The purse was a rather |arge expandable carrying case
wth a fol d-over top.



Menesses, 962 F.2d at 427, Murray, 988 F.2d at 522. In this
case, Jaramllo did nore than nerely stand and watch the
transaction. She carried a large purse that the evidence showed
to be the only carrying container available to Luz Maria, Otiz
and Martha Jaram|llo to renmove $147,000 fromthe notel room
Jaram |l o al so had access to an autonobile, or escape route, with
a readily available firearmand amunition supply. The facts of
the present case, taken together, denonstrate that Jaramllo
participated in the crimnal action to insure its success. The
gover nnent presented sufficient evidence that any reasonable jury
coul d have found that Jaram|llo affirmatively acted to further
the drug transaction.

This court nust affirma conviction for aiding and abetting
when sufficient evidence is tendered that the defendant
affirmatively acted with the intent to make the transaction
succeed. For these reasons, we find that any reasonable trier of
fact could have found that the evidence established the
appellant's guilt beyond a reasonabl e doubt. Accordingly, we

affirmthe conviction bel ow.

3. Motion for New Tri al

Jaram |1 o al so contends that the district court should have
granted her notion for a new trial based on newy discovered
evidence. This court reviews the denial of a notion for a new

trial for abuse of discretion. United States v. Sanchez- Sot el o,

8 F.3d 202, 212 (5th Gr. 1993), cert. denied, 114 S. C. 1410




(1994). W disfavor these notions and view themw th great

caution. United States v. Pena, 949 F.2d 751, 758 (5th GCr.

1991). In the present case, the district court did not abuse its
discretion in refusing to grant a newtrial and we affirmthat
deci si on.

To receive a new trial under Fed. R Crim P. 33, for newy
di scovered evidence, Jaram|llo nust prove that: (1) the evidence
is newy discovered and was unknown to the defendant at the tine
of trial; (2) failure to detect the evidence was not due to a
| ack of diligence by the defendant; (3) the evidence is not
merely cumul ative or inpeaching; (4) the evidence is material;
and (5) the evidence introduced at a new trial would probably

produce an acquittal. United States v. Tine, 21 F.3d 635, 642

(5th Gr. 1994). The notion for new trial nust be denied if al
parts of this test are not satisfied. Pena 949 F.2d at 758; see

also United States v. Fower, 735 F.2d 823, 831 (5th Cr. 1984).

Part one requires that the evidence was newl y di scovered and

was unknown to the defendant at the tine of trial. Uni ted States

v. Ugalde, 861 F.2d 802, 808 (5th Cr. 1988), cert. denied, 490

U S 1097, 109 S. C. 2447 (1989). Part two requires that the
failure to detect the evidence was not due to a |ack of due
diligence by defendant. |1d. W find that Jaramllo failed to
neet part one and part two.

Jaram |l o contends that the transcription of certain video
tapes incorrectly referred to the various fornms of the Spanish

verb "decir," neaning "to say," as "they." Jaramllo asserts

10



that she could not have anticipated that the governnment woul d
offer false transcription of the tapes to the jury and, as such,
her own transcription after trial should be considered newy

di scovered evi dence.

This argunent |acks nerit. The video of the drug
transaction had been in Jaram |l o' s possession for approxi mately
three nonths prior to trial. Jaramllo' s attorney spoke Spanish
and could have interpreted the relevant portions of the
transcript, or had the interpretation done by soneone fluent in
both | anguages. The law of this circuit provides that evidence
is not considered "newy discovered" where a defendant is in
possessi on of evidence before trial but does not realize its

relevance. United States v. Loney, 959 F.2d 1332, 1343 (5th Cr

1992). As such, Jaramllo failed to neet part one.

Even if Jaram Il o could show that the evidence was newy
di scovered, she failed to exercise due diligence. Due diligence
requi res that a defendant exert sone effort to discover the
evidence. No plausible explanation exists as to why this alleged
transcription error could have not have been di scovered before
trial. Jaramllo knew that the video would be introduced at
trial. She had anple opportunity to have it studied by a Spani sh
| anguage expert. Jaramllo allegedly determned after trial that
the translation of the tapes incorrectly referred to the various

forms of the Spanish verb "decir," neaning "to say," as "dey
say." After trial is too late. Consequently, Jaramllo failed

to exercise due diligence in not reviewing the transcription of

11



the video tapes and, as a result, failed to neet the second part

of the test. See e.qg. Pena, 949 F.2d at 758.

Finally, assum ng the tel ephone conversation could be
interpreted two different ways, we find that the introduction of
such evidence woul d not probably produce an acquittal. The
evidence fails to raise a reasonable doubt as to Jaramllo's

guilt. United States v. Snoddy, 862 F.2d 1154, 1156 (5th Cr.

1989). Jaramllo arrived wwth Otiz and the seven kil ograns of
cocai ne. She entered the room where the transaction occurr ed.
She carried a |l arge enpty purse which was capable of carrying the
purchase noney fromthe notel room Luz Maria had no purse or
container for the seventeen bundl es of noney that she had
| aboriously counted earlier. Whet her Luz Maria referred to
"decir" instead of "dey say" on the tape in reference to whether
nmore than one person was bringing the cocai ne does not raise a
reasonabl e doubt as to the guilt of Martha Jaram|llo. The jury
al so had an opportunity to watch and listen to the video tape.
Any discrepancy in Luz Maria's statenents woul d have been
i npeachi ng at best. Consequently, we find no indication that the
district court abused its discretion in refusing to grant
defendant's notion for new trial.

The judgnent of the district court is, in all respects,

AFFI RVED.
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