United States Court of Appeals,
Fifth Grcuit.
No. 93-2610.

Gopal akri shnan N. MANGATTU, Derryl F. Renedi oa, and Thal ut hara K
Francis, Plaintiffs-Appellants,

V.
MV | BN HAYYAN, et al., Defendants,

United Arab Shipping Co. (S.A. G), and MV |I BN AL ATHEER,
Def endant s- Appel | ees.

Cct. 17, 1994.

Appeal from the United States District Court for the Southern
District of Texas.

Bef ore REYNALDO G GARZA, DeMOSS, and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

The district court found that Appellee, United Arab Shipping
Co, (S.A.G) (UASC) is a foreign state under the Foreign Sovereign
Il munities Act (FSIA), and released Appellee's vessel, which
Appel  ants had seized, without requiring security. W affirm

| . FACTS

Gopal akri shnan N. Mangattu, Derryl F. Renedi oa and Thal ut hara
K. Francis, Plaintiffs-Appellants, are citizens of India who worked
as nerchant seanen on MV HAYYAN, a ship owned by defendant, UASC.
On Decenber 1, 1992, Appellants filed suit claimng unpaid earned
wages, double wages, personal injuries and other danages, in
per sonam agai nst the vessel owner and in rem agai nst the vessel on
which they worked, MV |IBN HAYYAN. The vessel owner, UASC is
whol |y owned by six foreign sovereigns: Saudi Arabia, Kuwait,
Qatar, United Arab Emrates, and Iraq each own 19. 33% and Bahrain
owns 3. 335%



On Decenber 12, 1992, Appellants dism ssed the in remaction.
UASC subsequent|ly answered, and di scovery commenced. On July 14,
1993, Appellants filed a notion requesting the attachnent of the
MV | BN AL- ATHEER, which is al so owned by UASC, pursuant to Rule B
of the Supplenental Rules for Certain Admralty and Maritine
Matters. Appellants asserted that they had a maritine |ien agai nst
the MV HAYYAN, the MV HAYYAN had | eft Anerican port, but the MV
| BN AL- ATHEER was currently docked at an Anerican port, and thus
the conditions for an in remaction had been fulfilled. They also
sought leave to file a second anended conpl aint re-asserting an in
rem action. The magi strate judge issued an order which granted
| eave to file the second anended conpl ai nt, which added the in rem
action and authorized attachnment under Rule B. On July 24, 1993,
Appel l ants served the maritine attachnent and garni shnent on the
MV | BN AL- ATHEER.

The district court, after hearing, found that UASC was a
foreign state under the Foreign Sovereign Imunities Act and that
Appel lants could not arrest or attach the vessel. Therefore the
district court ordered rel ease of the vessel and deni ed Appel | ants
request for security. The Court later denied a notion for
reconsi deration. Appellants appeal those orders.

1. I'S UASC AN ACENT OR | NSTRUVENTALI TY OF A FOREI GN STATE?

We nust determ ne whet her UASC, which clains to be a foreign
state under the Foreign Sovereign Immunities Act is entitled to
t hat status. The question turns on the definition of "foreign
state,” in 28 U.S.C. § 1603, which provides:

Definitions



For purposes of this chapter—

(a) A"foreign state", except as used in section 1608 of
this title, includes a political subdivision of a foreign
state or an agency or instrunentality of a foreign state as
defined in subsection (b).

(b) An "agency or instrunentality of a foreign state"
means any entity—

(1) which is a separate | egal person, corporate or
ot herwi se, and

(2) which is an organ of a foreign state or
political subdivision thereof, or a mpjority of whose
shares or other ownership interest is owned by a foreign
state or political subdivision thereof, and

(3) which is neither a citizen of a State of the
United States as defined in section 1332(c) and (d) of
this title, nor created under the laws of any third
country.

In order to qualify for treatnent as a foreign state, UASC
must neet all three requirenents under 8§ 1603(b). There is no
di spute that Appellee satisfies (b)(1). This appeal focuses on the
second and third requirenents.

a. Can foreign states pool their ownership interest?

Appel I ants contend that 8§ 1603(b)(2) requires that 51%or nore
of Appellee's stock be owned by a single foreign state, and that
several foreign states cannot pool their ownership interests to
attain the majority ownership required by the statute. There is no
authority in this or any other circuit interpreting this | anguage.
Appel  ants contend that Linton v. Airbus Industrie, 794 F. Supp. 650
(S. D. Tex. 1992)! supports their position. |In dicta, that district

court did articulate the argunent against pooling relied on by

1On subsequent appeal, this Court dism ssed the appeal for
| ack of jurisdiction to review the appeal. Linton v. Airbus
I ndustrie, 30 F.3d 592 (5th G r.1994).



appel | ant s:
First it is far fromclear that pooling is all owed under

FSI A To approve pooling, the Court nust assune that FSIA

applies to entities 50% or nore of whose shares are owned by

foreign states, even though no single foreign state owns nore

than 50% Section 1603, however, speaks only of entities 50%

or nore of whose shares are owned by a foreign state,

singul ar. Arguably, had Congress wi shed to permt pooling, it
coul d have easily defined a foreign state as an entity 50% or
nmore of whose shares are owned by a foreign state or states.

Because Congress did not so define foreign state, it is not

for the courts to substitute this definition for the one

provi ded. 2

The Linton court went on to say that while it was not too nuch
of a stretch to assune that Congress intended to all ow pooling, the
fact situation in Linton was not a question of pooling. Instead,
the conpany in question was owned by other entities that were, in
turn, partially owned by foreign states and partially controlled by
private interests. The court found that to allow pooling of
interests by conpanies owned by other entities, which were
partially owned by foreign states would substantially broaden the
reach of FSIA which it declined to do.

Appel lee cites two district court cases that have approved
pooling in cases anal ogous to this one, and distingui shes Linton,
pointing out that the issue of whether an entity owned 100% by a
group of sovereigns could be considered a foreign soverei gn under
8 1603 of the FSIA was not before the court in that case. LeDonne
v. @lf Ar, Inc., 700 F.Supp. 1400 (E.D.Va.1988) involved a
corporation established by treaty anong four Persian Gulf states.

In that case the district court rejected the argunent that FSI A was

2Linton, 794 F.Supp. at 652. On appeal, this Court noted
that the district court's reasoning should be examned in |ight
of the rules of statutory construction and the cases in which
pool i ng has been considered. 30 F.3d at 597 n. 29.



i napplicable unless a majority ownership was vested in a single
st at e:
This is an unnecessary literalism that runs counter to the
Act's purpose and ignores the well-established international
practice of states acting jointly through treaty-created
entities for public or sovereign purposes. |If the policies
that animate the FSIA are to be given their full range, it
must, therefore, apply to treaty created instrunentalities
jointly owned by foreign states. |d. at 1406.
See also, International Ass'n of Mchinists v. OPEC, 477
F. Supp. 553 (C. D. Cal.1979) (The court found that OPEC i s governed
by FSIA.)

Appel l ants contend that UASCis not a treaty created entity,
as the English word "treaty" is not used in the English |anguage
version of the Agreenent and Articles filed in the record of this
cause. The UASC was created in 1976 by an agreenent anong the
governnents of the six nations, to "strengthen the economc
| i ganents anong themto develop their resources.” The articles of
association dictate that the text of the both the Agreenent for
Establ i shnent and the Articles of Association shall be deened of
force in all participant States even though prejudicial to their
local laws. Atreaty is sinply a conpact nmade between two or nore
i ndependent nations with a view to the public welfare. United
States v. Belnont, N Y., 301 US. 324, 330-32, 57 S.Ct. 758, 761,
81 L.Ed. 1134 (1937). A treaty is not only a law but also a
contract between two nations and nust, if possible, be so construed
as to give full force and effect to its parts. United States v.
Reid, 73 F.2d 153, 155 (9th G r.1934). W conclude that UASCis a

treaty created instrunentality for purposes of the FSIA

We hold that an entity 100% owned by foreign states, created



by an agreenent of all the participating states, satisfies the
requi rements of 8§ 1603(b)(2).
b. WAs UASC created under the laws of a third country?

Appel l ants argue that UASCfails to neet § 1603(b)(3) because
it was "created under the laws of a third country.” Appellee is a
Kuwai t corporation. Appellants take the position that only
Kuwait's interest (less than 209 can be considered in determ ning
ownership interest, because UASC is "created under the laws of a
third country” as to all participating nations other than Kuwait.

The rationale of this [8 1603(b)(3) ] exclusion is the common

sense presunption that when a foreign state establishes a

conpany under the laws of yet another state or acquires a

conpany created by another country, the intentionis to engage

in private commercial activity, not public, non-conmercia
activity. The key to the presunption's validity is that the
instrunmentality is created or established in a country
different fromthe owner nation. LeDonne v. Gulf Air, Inc.,

700 F. Supp. 1400, 1406 (E.D.Va.1988).

The record establishes that UASC was created by an agreenent
that was given the force of law in all nenber nations, and
i ncor porated under the | aws of one of its nenbers. Such an entity
satisfies both the purpose and the letter of 8 1603(b)(3).

I11. DI D UASC WAI VE | MMUNI TY FROM ATTACHVENT?
UASC concedes that it engaged in commercial activity in the

United States. Appellants rely on the 88 1605° and 1606* for the

3§ 1605 provides in pertinent part:

8 1605. Ceneral exceptions to the jurisdictional
immunity of a foreign state

(a) A foreign state shall not be inmune fromthe
jurisdiction of courts of the United States or of the
States in any case—

(2) in which the action is based upon a commerci al
activity carried on in the United States by the foreign



proposition that once UASC engaged in comercial activity, they
| ose all benefit of FSIA immnity, and are subject to all the
processes and renedi es avail abl e agai nst any defendant.

Section 1605 tal ks specifically about wai ver of jurisdictional
immunity, and 8 1606 provides that a foreign state shall be |iable
in the sanme manner and to the sane extent as a private individual,
except for a limtation on punitive damages, neither of which
informthe question of attachnent.

Rat her, the issue of attachnent is governed by 8§ 1609, which
provi des, "the property in the United States of a foreign state
shall be inmmune from attachnment arrest and execution, except as
provided in sections 1610 and 1611 of this chapter." The plain
words of the statute clearly preclude reading the |anguage of 88§
1605 and 1606 to control the issue in this case. Under § 1610(d),
property of a foreign state used for comercial activity in the
United States shall not be immune from attachnent prior to the
entry of judgnent if the purpose of attachnent is to secure

satisfaction of a judgnent that may ultinmately be entered agai nst

state; or upon an act perforned in the United States
in connection with a comrercial activity of the foreign
state el sewhere; or upon an act outside the territory
of the United States in connection with a comerci al
activity of the foreign state el sewhere and that act
causes a direct effect in the United States.

“§ 1606 provides as foll ows:
§ 1606. Extent of liability

As to any claimfor relief with respect to which a
foreign state is not entitled to i munity under section
1605 or 1607 of this chapter, the foreign state shal
be liable in the sanme manner and tot he sane extent as
a private individual under like circunstances].]



the foreign state and not to obtain jurisdiction. So the real
gquestion is whether the purpose of the attachnent was to secure
sati sfaction of a possible judgnent or to gain jurisdiction. The
Motion for |Issuance of Warrant of Arrest filed by Appellants
specifically sought to attach the vessel in order to subject UASC,
a nonresi dent defendant, to personal jurisdiction. The procedure
enpl oyed by Appellants, Rule B of the Supplenental Rules for
Certain Admralty and Maritinme Cains, provides a basis for
attachnment only in the situation where an in personamclai mis nade
agai nst a defendant not found within the district. Appel I ant s
later filed Plaintiff's Request for Security for Release for the
Arrest MV |IBN AL ATHEER In that pleading Appellants asserted
that the vessel had been seized in accordance with a court order
aut hori zed by Rul e B of the Suppl enental Rules of Certain Admralty
and Maritinme C ainms, and asked the district court to set an anount
for the rel ease bond in accordance with Rul e E of the Suppl enent al
Rul es, nentioning the Appellants desired adequate security for
their clains.

The district court did not err in releasing the vessel ordered
seized by the nmmgistrate judge for the purpose of attaining
jurisdiction. However, if the Appellants plead and establish an
entitlenment to seizure of UASC s property for security of their
cl ai ms under 8 1610(d), nothing in this opinion should be construed
to preclude that renedy.

V. WAI VER
Attachnent is also available in the case of an explicit

wai ver of imunity. Appel  ants assert, wthout authority, that



explicit waiver may be found when a foreign state subjects itself
to the terns of the subsequent | aw of another country. Appellants
claimthat their claimarising under 46 U S.C. 8§ 10313, et seq. is
based on a subsequent |aw of another country. If the subsequent
| aw of another country in fact waives immunity, it would be an
inplicit waiver, which is not a basis for abrogation of inmmunity
under 8§ 1610. Because the record contains no evidence of explicit
wai ver, we find no nerit in this ground of error.
V. CONCLUSI ON

The order of the district court is AFFI RVED



