IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2619
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JULI AN VERMONT BURLESON

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(May 18, 1994)
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, G rcuit Judges.
PER CURI AM

Julian Vernont Burl eson pleaded guilty to being a convicted
felon in possession of a firearmand was convicted without a plea
bargai n agreenent. The district court sentenced Burleson to a
prison termof 27 nonths and a supervised release termof three
years and i nposed a special assessnment of $50. The prison term
was the | owest allowed under the applicable guidelines
sent enci ng range.

Burl eson provided | aw enforcenent officers executing a state
probation revocati on warrant perm ssion to search his apartnent.
During the search the officers discovered a functional .32
cali ber revolver. Burleson told the probation officer that he

had purchased the revolver three years earlier for $20 and kept
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the gun because he needed it. At his rearraignnent Burleson told
the district court that he possessed the pistol as collateral for
a |l oan he had nade to an acquai nt ance.

Burl eson argues that in light of his enploynent record and
commtnent to his famly, his possession of the firearmwas the
type of aberrant behavior that this Court's | egal precedent and
the sentenci ng guidelines intended to punish leniently through
downwar d departures fromthe applicable guidelines range.

The district court's determ nation that a proposed
justification for a downward departure does not warrant
departure, like fact-findings, is reviewed for clear error.

United States v. Wllians, 974 F.2d 25, 26 (5th Cr. 1992), cert.

denied, 113 S. C. 1320 (1993).

The clearly erroneous standard requires affirmance if the
district court's account of the evidence is plausible in Iight of
the record viewed in its entirety, notw thstanding that the court
of appeal s m ght have wei ghed the evidence differently to reach a
different conclusion had it been sitting as the trier of fact.

Anderson v. Bessener City, 470 U S. 564, 573-74, 105 S.C. 1504,

84 L.Ed.2d 518 (1985).

The Court has noted that the guidelines do not define
"aberrant behavior" and that the term appears only in an
i ntroductory section of the guidelines that does not resolve
application of the concept during sentencing. WIllians, 974
F.2d at 26 & *. Cting the Seventh Crcuit wth approval, this
Court has held that:



No. 93-2619
-3-

t here nust be sone el enent of abnormal or
exceptional behavior . . . . A single act of
aberrant behavior . . . generally

contenpl ates a spontaneous and seem ngly

t houghtl ess act rather than one which was the
result of substantial planning because an act
whi ch occurs suddenly and is not the result
of a continued reflective process is one for
whi ch the defendant may be arguably | ess
account abl e.

Id. at 26-27 (internal quotation and citation omtted); see

United States v. O Brien, 18 F.3d 301, 303 (5th Cr. 1994).

Al t hough this Court has reserved the question whether a downward
departure for a single act of aberrant and violent behavior is
avai |l abl e under the guidelines, it is not necessary to reach the
issue in this case because the district court's factual finding
that Burl eson's behavior was not aberrant was not clearly

erroneous as will be di scussed bel ow. See WIllians, 974 F. 2d at

26.
As the Court noted in Wllians, the Sentencing Comm ssion's

n >

stand on aberrant behavior was that the Comm ssion has not
dealt with single acts of aberrant behavior.'"™ WIIlians, 974
F.2d at 26 *.

A defendant's enpl oynent record and his famly ties and
responsibilities are not ordinarily relevant in determ ning
whet her a departure is warranted. U . S.S.G 88 5H1.5, 5HL. 6; see
OBrien, 18 F.3d at 302-03. Further, there is no indication in
the record that Burleson's possession of the firearmwas the type
of aberrant, abnormal, or exceptional behavior envisioned by the

Court in Wllianms such that the district court's judgnment woul d

be clearly erroneous. Even if Burl eson possessed the gun only as
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collateral, this suggests a conscious and deli berate act and not
an aberrant or exceptional one.

The Sent enci ng Conm ssion has expl ai ned that departures are
appropriate, "[w hen a court finds an atypical case, one to which
a particular guideline linguistically applies but where conduct
significantly differs fromthe norm. . . ." US S G Ch. 1,
Pt.A(4)(b), intro. comment. Burleson's possession of the firearm
is not the type of exceptional circunstance warranting departure.

See OBrien, 18 F.3d at 303.

This Court wll not review the district court's refusal to
depart fromthe guidelines unless the refusal was in violation of

the law. United States v. Mtchell, 964 F.2d 454, 462 (5th Cr.

1992). Such a violation of law occurs if the district court
refuses to depart under the m staken assunption that it could not
legally do so. Id. In this case the district court chose not to
depart fromthe applicabl e guidelines range because it believed
that Burl eson's behavior was not aberrant. The district court
did not err by refusing to grant the dowward departure.

This appeal is frivolous. W caution counsel. Federal Public
Defenders are like all counsel subject to sanctions. They have
no duty to bring frivol ous appeals; the opposite is true. See

United States v. Thonmas, (5th Cr. My 18, 1994, No. 93-3558)

(unpubl i shed; copy attached).
APPEAL DI SM SSED



IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3558

Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

COREY GANNON THOVAS,

Def endant - Appel | ant.

Appeal fromthe United States District Court

for the Eastern District of Louisiana

USDC No. CR-92-589 "H' (4)

May 18, 1994
Bef ore H G3 NBOTHAM BARKSDALE, and EMLIO M GARZA, Circuit Judges.
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PER CURI AM *

Corey Gannon Thomas pl eaded guilty to possessing nore than
two kilograns of cocaine with intent to distribute, and his
sentence was based on that anmount. The factual basis of the plea
states that he possessed slightly nore than two kilograns. The
district court's factual finding regarding that anpunt is not

clearly erroneous. See United States v. Mntoya-Otiz, 7 F.3d

1171, 1179 (5th Gr. 1993).

The district court rejected Thonmas's argunent that the
sentence should not have been based on two kil ograns because he
did not have the actual ability to distribute that anount. W
review the district court's |egal conclusions regarding the
Sent enci ng Cui delines de novo. |d.

Thormas relies on United States v. Garcia, 889 F.2d 1454,

1457 (5th Gr. 1989), cert. denied, 494 U S. 1088 (1990). Garcia

hol ds that a defendant convicted of distribution of eight ounces
of cocaine may be sentenced on the basis of the eight ounces that
he actually distributed plus eight additional ounces that he
negotiated to distribute but never actually distributed. |[|d.
Garcia's crinme of conviction was a choate offense, but his
sentence was properly based on conpl eted and unconpl et ed

distribution. 1d. That holding conports with US.S.G § 2D1.1

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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coment. (n.12), which addresses a quantity "under negotiation in
an unconpl eted distribution.™

In the instant case, there is no unconpl eted anount. Thomas
actual ly possessed two kil ograns, and he was sentenced on the
basis of that amobunt. Garcia is inapposite.

Thi s appeal borders on being frivolous. W caution counsel.
Federal Public Defenders are like all counsel subject to
sanctions. They have no duty to bring frivolous appeals; the

opposite is true. See United States v. Burleson, F.3d

(5th Gir. May 18, 1994, No. 93-2619).
AFFI RVED.



