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EDITH H JONES, G rcuit Judge:

This is a di spute between an i nsurance conpany, Hartford Life
& Accident Insurance Conpany (Hartford), and an enpl oyer, Texas
Muni ci pal League G oup Benefits R sk Pool (TM.), revolving around
the interpretation of the word "covered" under a section of the
Consol i dated Omi bus Budget Reconciliation Act of 1985 (COBRA)
anendnents to the Enpl oyee Retirenent Incone Security Act (ERI SA).
42 U.S.C. § 300bb-2(2)(D (1986). The COBRA anendnents were
enacted generally to preserve enpl oyees' nedi cal insurance as they
move from job to job. Hartford interpreted the statutory term

"covered" to nean that after its insured, the daughter of a TM

"District Judge of the Eastern District of Louisiana,
sitting by designation.



enpl oyee, got married and signed on to her new husband's i nsurance
policy, Hartford' s COBRA responsibility term nated even t hough the
young worman was i ndi sputably not "covered" on the new policy for a
pre-existing condition. The district court agreed wwth Hartford's
interpretation and granted sunmary judgnent agai nst TM., whi ch had
given contrary advice. W disagree with Hartford's interpretation
of the mandated scope of COBRA coverage and therefore reverse and
remand.
BACKGROUND

In 1990, Victoria Teweleit (Victoria) sued Hartford, and | ater
TM., for refusing to pay her about $30,000 in insurance benefits
for followup care on a heart-lung transplant she had received.
Hartford and TM. sought indemity agai nst each other. Victoria
settled her suit against Hartford for $181, 000 and agai nst TM. for
$50, 000.

The i ndemmity cl ains went forward. Shortly before trial, the
district court notified the parties that he would determ ne the
propriety of Hartford' s term nation of Victoria's health insurance,
while the jury would find the relevant facts that precipitated the
termnation. TM does not challenge the jury's factual findings on
appeal, and we accept them as true. The jury's findings and
addi tional undisputed facts foll ow.

In 1988, Victoria Cooley was a dependent adult child covered
under her father's insurance policy through his enployer TM.
Victoria underwent a costly heart and lung transplant that was

covered under Hartford' s policy. When, in late 1988, Victoria



planned to marry M. Teweleit, she needed to ensure that nedica
expenses relating to the transplants would still be covered after
her marri age. M. Teweleit's policy excluded coverage for
pre-existing conditions for the first year.

Victoria's nother was verbally assured by TM. personnel that
under COBRA, Victoria would be entitled to continuing coverage for
her pre-existing conditions within her father's plan even if she
marri ed and becane covered under her husband's policy.? Hartford
did not participate in giving Victoria' s nother this information.
Rel ying on these representations, Victoria was nmarried on Decenber
17, 1988, and signed her COBRA forns that sanme day. She becane a
named i nsured under her husband's policy effective January 4, 1989.

Hartford discovered in May, 1988 that Victoria was insured
under both plans and pronptly cancelled her COBRA continuing
coverage. Hartford' s asserted authority for cancelling Victoria's
COBRA coverage was 42 U. S. C. 8§ 300bb-2(2)(D), a section that all ows
the insurer to term nate continui ng COBRA cover age when t he i nsured
first becones "covered" under any other group health plan.
Concl udi ng that when Victoria becane a naned i nsured under her new
husband's health plan, she was "covered" for purposes of COBRA

Hartford refused to pay approximtely $30,000 in nmedical bills

1'n its Findings of Fact and Concl usions of Law, the
district court found that TML personnel also told Victoria that
she had to el ect COBRA coverage before the wedding. This was
incorrect. Victoria could have waited up to sixty days after
getting married to elect continuing coverage. 42 U S.C. 8§ 300bb-
5(1). lronically, if Victoria had availed herself of the 60-day
wait, she would have fallen within the retroactivity period of
t he amendnent di scussed infra.



related to her pre-existing condition.

The district court agreed with Hartford' s reasoning and held
that Hartford justifiably cancelled Victoria's coverage. Adopting
the jury findings that (1) TM. m srepresented to Victoria her right
to COBRA coverage and (2) Victoria relied upon these
representations to her detrinent, the district court ordered TM_ to
indemify Hartford for its costs and fees reasonably incurred in
defending and settling with Victoria.?

On appeal, TM. argues that, because Victoria' s husband' s
policy excluded coverage of her pre-existing condition, Victoria
was not truly "covered" under any other group health plan and thus
Hartford's term nation of COBRA coverage was wongful. TM. seeks
indemity for its costs and fees incurred in defending and settling
with Victori a.

DI SCUSSI ON

Resolution of this case turns on the neaning of the word
"covered" in its statutory context. The version of the COBRA
section applicable to this case® allows an insurer to termnate

coverage on:

2The award consi sted of $278,923.75 in attorneys fees,
$61, 224. 84 in costs and expenses, and $180, 000 for rei nbursemnent
of Hartford' s settlenent with Victoria, for a grand total of
$520, 148. 59.

Thus by the conclusion of this litigation the refusal
to pay $30,000 in medical bills had resulted in expenditures
of well over $600,000, a factor of nmore than twenty to one.
The health care systemis not the only one which needs
"fixing".

3This section was anmended in 1989, discussed infra.
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"The date on which the qualified beneficiary first becones,
after the date of the el ection—

(i) covered under any ot her group health plan (as an enpl oyee
or otherwise)...."

42 U.S.C. § 300bb-2(2)(D) (1986) (enphasis added). The parties
di spute whet her covered under any other group health plan neans
that the beneficiary of COBRA coverage (a) generally has or obtains
sone second policy of health insurance, or (b) has or obtains a
second policy with substantially the sane benefits as the initial
policy. Hartford argues that (a) is correct; TM argues that (b)
is correct. W agree with TM..

The COBRA anendnents to ERISA were enacted in response to
"reports of the growing nunber of Anmericans w thout any health
i nsurance coverage and the decreasing willingness of our Nation's
hospitals to provide care to those who cannot afford to pay."
H R Rep. No. 241, 99th Cong., 2d Sess. 44, reprinted in 1986
US CCAN 42, 579, 622. The effect of COBRAis to require group
health plan sponsors "to provide continuing coverage on an
i ndividual basis for qualified beneficiaries until, anong other
triggering events, those beneficiaries becone covered under anot her
group health plan, as an enployee or otherw se." Brock wv.
Prinmedica, Inc., 904 F. 2d 295, 296 (5th G r.1990) (citing 29 U S. C
8§ 1162(2)(Dy(i)).*

Al t hough, for reasons to be explained, Hartford contends the

cases are distinguishable, three circuits have construed t his COBRA

429 U.S.C. 8§ 1162(2)(D (i) and 42 U . S.C. 8§ 300bb-2(2)(D)(i)
are identical provisions. The fornmer governs the popul ation at
large while the |l atter governs public enpl oyees.
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provi si on. See Oakley v. City of Longnont, 890 F.2d 1128 (10th
Cr.1989), cert. denied, 494 U S. 1082, 110 S.Ct. 1814, 108 L. Ed. 2d
944 (1990); Brock v. Prinmedica, Inc., 904 F.2d 295 (5th Cr.1990),
and National Co. Health Benefit Plan v. St. Joseph's Hosp., 929
F.2d 1558 (1ith G r.1991). These opinions are worth a brief
recapi tul ation.

Cakl ey was the first circuit court case to exam ne this COBRA
provi sion. Qakley was insured by both his enployer and his wfe's
enpl oyer before he becane disabled in an autonobile collision. He
el ected to purchase COBRA continuing coverage from his enpl oyer
because his i nsurance plan covered certain rehabilitati on expenses
not provided for by his wife's plan. Later, Qakley's insurance
conpany term nated his COBRA coverage because it asserted he was
"covered" by his wife's plan. The Eleventh GCrcuit rejected this
construction of section 300bb-2(2)(D)(i). Cakl ey, 890 F.2d at
1132. The court's analysis focused primarily on the timng of the
second policy and concluded that because Qakley did not "first
becone" covered under his wife's policy after he left his job, his

i nsurance conpany did not have the right under the statute to

termnate his COBRA coverage. | d. The court summarized its
hol di ng t hus:
"[We are satisfied that the overall statutory schene

contenpl ates continuation coverage to renmain available to the
covered enployee despite a spouse's preexisting insurance
policy. Surely the facts of this case illustrate the precise
gap in coverage which troubled Congress."

ld. at 1133 (enphasi s added).
Chi ef Judge Politz relied on QCakley in deciding Brock. Ms.



Brock was insured by her enployer and by her husband' s policy.
Wien Brock termnated her enploynent, she purchased COBRA
conti nui ng coverage. Later, her insurance conpany denied her
clains for nedical bills she had incurred, asserting that she was
not eligible for <continuing COBRA coverage because she was
"covered" under her husband's plan for the type of benefits for
whi ch she sought rei nbursenent. As Brock explained it, Qakley

turned on the fact that denial of continuing coverage woul d have

created a in Qakley's coverage because the character of

gap
coverage was different. Id. at 297. |In other words, because the
specific benefits sought by QGakley were covered by his COBRA pl an
but not his wife's plan, Cakley was not really "covered" by anot her
pl an for purposes of the statute. By contrast, there was no "gap"
in Brock's coverage as both plans covered the benefits she sought.
Brock held that term nation of the COBRA plan was proper. |d.
The third case, National Co., builds upon Brock. Robert Hersh
was covered by his enployer and his wife's insurance policy before
quitting his |ob. After he resigned, Hersh purchased COBRA
conti nui ng coverage fromhis enpl oyer. Subsequently, his w fe had
conplications while giving birth to tw ns. When Hersh filed a
cl ai munder his COBRA coverage, it was denied on the grounds that
he was "covered" by his wife's policy. Agreeing with Brock, the
El eventh Crcuit explained that the tine when the second i nsurance
coverage was procured, whether concurrent or subsequent to the

COBRA policy isirrelevant. |d. at 1570. The critical inquiry is

whet her there exists a "significant gap in coverage" between the



two pl ans. ld. at 1571. Since in that case both plans covered
substantially the sane expenses arising out of the twins' birth,
the court concluded that term nation was proper. |d.

Brock and National Co. and, to a | esser extent, Qakley have
voi ced a comon interpretive thenme of COBRA coverage: its purpose
is to elimnate gaps in insurance coverage that could acconpany
changes in or |oss of enploynent. These statenents are not just a
theme, however, but the enacted will of Congress in |anguage
sufficiently clear to achieve its purpose. Denying continuation
coverage when a gap in coverage woul d otherw se occur would serve
to frustrate Congressional intent. Accord National Co., 929 F.2d
at 1571. Therefore, we see no reason to depart fromthe anal ysis
of these cases.

Hartford contends that the three cases are i napposite because
they dealt with coverage by a second policy that existed concurrent
with the COBRA continuation policy, and thus nore properly turned
on when, under the statute, the insured "first becones" covered by
t he non- COBRA policy. In this case, however, Victoria first becane
a beneficiary under her husband's policy after COBRA coverage had
begun; the analytical focus is solely on the word "covered" rather
than on the question of the two policies' timng. Wile Hartford's
argunent has logical force, it does not account for the enphasis
laid by three circuit courts, including our own, on the need to
elimnate gaps in coverage. It is perfectly consistent with those
cases to hold, as we do, that "coverage" neans the actual provision

for benefits in the insurance policy for which a COBRA continuation



policy is a suppl enent.

Wiile Victoria was covered under her father's insurance
policy, her nmedical bills incidental to her transplant were paid by
Hartford. The foll ow up expenses were not reinbursable under her
husband's policy because they resulted from a pre-existing
condition. Wen Hartford term nated Victoria's coverage under her
father's policy, these expenses were not "covered" by any policy of
i nsur ance. There can be no doubt that Victoria experienced a
significant gap in coverage.?®

In 1989, Congress added the following italicized clause to the
rel evant statute, which nowpermts the insurer to term nate COBRA
coverage on

"The date on which the qualified beneficiary first becones,
after the date of the el ection—

(i) covered under any ot her group health plan (as an enpl oyee
or otherwise) which does not contain any exclusion or
limtation with respect to any preexisting condition of such
beneficiary...."
42 U.S.C. 8§ 300bb-2(2)(D)(i) (1989) (enphasis added). Had this
| anguage existed at the time of Victoria's COBRA el ection, it would
have been clear that Hartford coul d not term nate her coverage when
she joined her husband' s policy. Congress, however, nmade this
anendnent retroactive only to el ections nade after January 1, 1989.

Omi bus Budget Reconciliation Act of 1989, Pub.L.No. 101-239, 8§

Because the statute at issue has been anended and applies
retroactively to 1989, this is nost likely a case of |ast
i npression. Therefore, we do not endeavor to define with
preci sion what constitutes a "significant" gap in coverage. W
decide today only that a gap created by a pre-existing condition
exclusion qualifies as significant.
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6801(b)(2)(B), 103 Stat. 2297 (1989). Because Victoria elected
COBRA coverage i n Decenber, 1988, the anmendnent does not reach back
to this case.

The parties disagree as to the effect of the anendnent.
Hartford argues, not unpersuasively, that the anmendnent evi dences
a Congressional intent to change the law as it previously stood.
The Ilimted retroactivity of the anendnent bolsters this
interpretation. Hartford also points for support to an IRS
regul ation that was proposed as an interpretation of the earlier
statute. Prop.Treas.Reg. 8 1.162-26, Q & A-38, 52 Fed. Reg. 22730
(1987). The proposed regul ation stated that COBRA coverage could
be term nated as early as:

"the first date after the date of the el ection upon which the
qualified beneficiary is covered ... under any other group
health plan even if that coverage is |less valuable to the
qual i fied beneficiary than COBRA continuati on coverage (e.g.,
if the other coverage provides no benefits for preexisting
conditions )."
| d. (enphasis added). However, whatever influence this proposed
regul ation may have had on insurance conpany decisions while it
remai ned pending, it was never adopted and thus has no precedenti al
authority. S. Cent. United Food & Commercial Wrkers Unions and
Enmpl oyers Health & Wl fare Trust v. AppleTree Mt., Inc. (In re
Appl eTree Mt., Inc.), 19 F.3d 969, 973 (5th Cir.1994) ("proposed
regulations are not entitled to judicial deference and carry no
nmore weight than a position advanced in a brief by one of the
parties").
On the other hand, TM. argues that the anmendnent effected a

clarification in the |law but did not change the law at all. W
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agree. The anmendnent di d not change existing | aw but clarified and
enphasi zed the original Congressional intent behind COBRA See
H R Rep. No. 101-247, 101st Cong., 1st Sess. 145 (1989), reprinted
in 1989 U S.C.C A N 1906, 2923.° This circuit has already
interpreted the 1989 anendnent in Brock, stating that "[it] further
enphasi zes Congress's concern that group health plan participants
and their dependents not be placed in a situation in which they
suffer a gap in the character of coverage...." Brock, 904 F.2d at
297 (enphasis added). Brock relied on Cakley to illustrate that a
gap in the character of coverage occurs when a nedical conditionis
covered under one policy but not under the other.” 1d. In Qakley,
the insured's rehabilitati on expenses were reinbursabl e under the
COBRA conti nui ng coverage policy but were excluded by the insured's
ot her policy. Wen the COBRA coverage was term nated, the insured
suffered a gap in the <character of coverage because his
rehabilitation expenses were not covered by his wife's policy.

Li kewi se, Victoria suffered a gap in the character of her
coverage when her COBRA coverage was term nated because her
husband's policy expressly excluded all pre-existing conditions
fromcoverage for a year. As in Qakley, this exclusion anounts to

a gap in the character of coverage, a gap elimnated first by the

6See al so Conery v. Bath Associ ates, 803 F. Supp. 1388, 1403
(N.D. I nd. 1992) ("The 1989 anendnent did not change the law, it
merely clarified Congress' original intent.").

'For purposes of analyzing this particular statute, we
interpret "significant gap in coverage" to nean the sane as "a
gap in the character of coverage" and use the terns
i nt er changeabl y.
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origi nal |anguage of the COBRA provision, but strengthened in the
1989 anendnent. The advice that TM. gave Victoria's nother, that
Victoria could marry and still retain COBRA continuing coverage
i nsurance, was correct. The termnation therefore violated 42
US C § 300bb-2(2)(D) even as it existed prior to the 1989
amendnent .

At oral argunent and in a supplenental letter brief, Hartford
contended that we need not address the | anguage of the statute but
can deci de the case by construing the | anguage of its contract with
TM.. Hartford asserts that its contractual obligation to TM. was
| ess enconpassing than the COBRA provisions. In other words,
Hartford argues that even if we decide that TM.'s interpretation of
"covered" under the statute is correct, we should still find that
Hartford was justifiedintermnating Victoria' s policy because the
contract allowed it to do so. The | anguage of the contract belies
Hartford's assertion: Hartford agrees to provide continuation
coverage to those "who are entitled to such continuation under the
Consol i dat ed Omi bus Budget Reconciliation Act of 1985, subject to
the paynment of the required premum"™ The contract i s coextensive
wth COBRA. Hartford' s argunent fails.

Hartford al so asserts that its termnation of the policy was
reasonable in light of the | egal authority available at the tine.®

But t he reasonabl eness of Hartford's belief that it was entitled to

8Hartford points to the proposed IRS regul ation, supra, and
the district court opinion in QCakley v. Cty of Longnont, both of
whi ch supported Hartford's interpretation of COBRA, but neither
of which ultimately proved to be good | aw.
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termnate the policy is not at issue. Unfortunately for Hartford,
it is possible to be reasonable and yet w ong.

Based upon the finding that TM. personnel incorrectly advised
Victoria's nother that Victoria was entitled to COBRA conti nui ng
coverage, the district court awarded Hartford its costs and fees
reasonably incurred in defending and settling this |awsuit.
Because we hold that Victoria was entitled to COBRA conti nuing
coverage, this award nust be reversed. The question renmaining to
be resolved is whether TM. is entitled, as it clains, to indemity
fromHartford

CONCLUSI ON

Victoria was protected by 42 U.S.C. § 300bb-2(2)(D)(i), inits
earlier version, fromtermnation of her COBRA coverage whil e her
husband's policy provision excluding pre-existing conditions
remained in effect. Because the district court concluded
otherwi se, its judgnent nust be reversed, and the case nust be
remanded to the district court for a determ nation whether TM. is
entitled to indemmity fromHartford for any of its fees and costs
incurred in litigating and settling Victoria's lawsuit.?®

REVERSED and REMANDED

Qur hol di ng today does not require us to decide whether TM
was entitled to any governnental inmrunity.
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