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UNI TED STATES OF AMERI CA,
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VERSUS
JOHN "JAY" F. BAKER, JR, JAMES A { LBERT,

and TRENTON L. TORREGRCSSA, JR.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

(August 2, 1995)

Bef ore REYNALDO G GARZA, HI Gd NBOTHAM and PARKER, Circuit Judges.
ROBERT M PARKER:

Appel  ants John "Jay" F. Baker, Jr. (Baker), Janes A G bert
(Glbert) and Trenton L. Torregrossa, Jr. (Torregrossa) appeal
their convictions for bank fraud and rel ated charges. W reverse
in part and affirmin part.

| . PROCEEDI NGS BELOW

Baker, G lbert and Torregrossa were indicted on charges of
bank fraud in violation of 18 US C 8§ 1344 (Count Two),
m sapplication of funds in violation of 18 U S.C 8 657 (Counts

Three - Twelve), know ngly making false entries in the books and



reports of a savings and | oan, and unlawful |y participating in | oan
proceeds in violation of 18 U S C 8 1006 (Counts Thirteen -
Si xteen), and conspiracy to violate these statutes in violation of
18 U.S.C. § 371 (Count One). The indictnment concerned conduct that
began i n Decenber 1985, and continued through October 1987. After
atw week trial the jury returnedits verdict, finding G| bert and
Baker guilty on all charges, and finding Torregrossa guilty on
Counts One, Two, Three, Four, Eight, Ten, Twel ve, Fourteen, Fifteen
and Si xt een.
Il. FACTS

Cornerstone Savings Association (Cornerstone), a federally
insured savings and |oan association in Houston, Texas, began
operations in Novenber 1985. G| bert was chairman of the Board of
Directors and owned approximately 70% of Cornerstone's stock. He
signed a net worth maintenance agreenent that guaranteed that he
woul d make up any short fall in Cornerstone's net worth from his
personal funds. He had been a buil der and devel oper in the Houston
area in the early 1980's. He was actively involved in the day to
day operation of Cornerstone, and virtually every major decision
requi red his approval.

Baker was a forner football coach, a licensed Texas real
estate broker, and original nenber of the Board of Directors of
Cornerstone. He had net Glbert in 1978 in connection with a rea
estate transaction. Torregrossa, a certified public accountant and
licensed Texas real estate salesman introduced to Gl bert during

the process of recruiting the original directors of Cornerstone,



served as a Cornerstone director from the beginning until April
1987. Torregrossa worked during this period as a real estate agent
on behal f of Jay Baker & Co., a real estate brokerage conpany owned
and operated by Baker.

Robert Lightfoot (Lightfoot), a certified public accountant,
was the original president of Cornerstone, and al so served on the
Board of Directors. Lightfoot, along wth Gl bert and Baker,
served on Cornerstone's loan conmttee during this tinme period as
well. He had no previous connection with the others, and was
selected after an interview process because of his extensive
experience in the savings and | oan industry. Li ght f oot was not
indicted and testified at trial as one of two prinmary governnent
W t nesses.

In the late 1980's Houst on was experienci ng an econom ¢ sl unp
that depressed the residential real estate market. G| bert devised
a plan for Cornerstone to purchase residential lots in partially
conpl eted subdi visions below their appraised value and realize a
profit by providing financing for the initial |ot purchase, the
subsequent construction of single fam |y houses, and eventual ly the
sal e of the conpleted hones to individuals and famlies. To effect
this plan, Cornerstone fornmed the Mpnogram G oup (Mnogran), a
whol |y owned subsidiary of Cornerstone to market the conpleted
houses. Builders who wanted to purchase lots and participate in
t he Cornerstone project joined Monogram Many of the buil ders who
j oi ned Monogram had credit problens due at least in part to the

depressed Houston housing market, and would have had trouble



finding financing from other sources.
Baker and Torregrossa negotiated the original |ot purchases --

Baker nam ng "Anstar Investnents, Inc." as the buyer; Torregrossa
nam ng "Torregrossa, Trustee" as the buyer. After each transaction
was approved by the Cornerstone Board of Directors, the contract
was assi gned by the naned buyer to Cornerstone. Next, Cornerstone
entered into contracts with one of the approximately fifty Monogram
builders to buy the lots. At closing, the builder typically
received one |lot deeded directly to him from the seller for no
addi tional consideration for each two | ots purchased. The buil der
then borrowed noney from Fall brook National Bank, secured by the
|ots received from the seller, and paid these |oan proceeds to
Cornerstone as down paynent. The buil der borrowed the remining
80%of the sales price fromCornerstone, secured by the | ots deeded
fromthe seller to Cornerstone to the builder. The proceeds from
the 80% | oans never |eft Cornerstone, as Cornerstone was both the
seller and the nortgage hol der. These transactions involved
approximately 1,224.5 |ots. O these, 249 |lots were deeded
directly fromthe sellers to the honebuilders, 930 lots were sold
to honebuil ders through Cornerstone's 80%  financing plan, and the
remaining lots were sold to builders and financed 100% by
Cornerstone, or were held in Cornerstone's real estate inventory.

Cor nerstone purchased the lots for approxinmately $13 nmillion
and booked a profit by reselling them to the honebuilders for
approximately $20 mllion. The contracts provided for a real

estate comm ssion of 3% - 6% to be paid to Jay Baker & Conpany,



whi ch anobunts were customary in the real estate industry, and were
paid through the title conpany at the tinme of closing. Baker,
Torregrossa and others associated with Jay Baker & Conpany
performed the work normally perforned by a real estate agent, and
recei ved conpensation in the formof conm ssions. The conmm ssions
were transferred to Anstar, another conpany owned by Baker.
Torregrossa ultimately received over $300,000 in comm ssions from
Anmstar for his role in the transactions. Baker, through Anstar
recei ved approxi mately $500,000. Gl bert held an office in Anstar
and received approximtely $842,000 in what he termed "officer
fees" for evaluating the various groups of lots for Anstar, in
addition to the conpensation he received from Cornerstone for
performng simlar functions. The governnent characterized these
paynents as "conm ssions,"” but Glbert and Li ghtfoot both testified
that G|l bert received no comm ssions fromAnstar. The real estate
comm ssions paid by Cornerstone were disclosed to Cornerstone's
Board of Directors and to the regul ators.

In Decenber 1986, the FHLB conducted a field visit at
Cornerstone and raised concerns about the commssions paid to
Baker, because they gave the appearance of a conflict of interest
in violation of 8§ 571.7 of the insurance regulations.
Cornerstone's Board of Directors responded, defending its policies
and actions and pointing out that Torregrossa as well as Baker had
recei ved conm ssions. Further, Glbert nmet wth Baker and
Torregrossa and the three decided that both Gl bert and Torregrossa

woul d give up their positions as directors to avoid any question



about their conpliance with the regul ati ons.

In the summer of 1987, Karen Armtige (Armtige), an exam ner
of the Federal Hone Loan Bank Board (FHLBB), conducted an
exam nation at Cornerstone. \Wile going through the transaction
files for the |ot purchases, she found that sone files contained
two sets of earnest noney contracts and title policy conm tnents.
One set listed a |arger nunber of |ots than the other set w thout
a corresponding difference in the total purchase price for the
properties. She and her assistants also found that the builders
were maki ng substantial down paynents and establishing interest
reserves. This fact rai sed questi ons because the buil ders' overall
financial condition seened weak and their bank bal ances did not
appear sufficient to cover the down paynents and i nterest reserves.
Armtige asked one of Cornerstone's secretaries where the down
paynment funds had conme from and was given photocopies of the
Fal | brook Nati onal Bank cashier's checks. She then took the files
and t he photocopies of the checks to Lightfoot, and asked for his
hel p i n understandi ng the transacti ons docunented inthe files. He
told her he did not know, but would check with G| bert and get back
to her. Lightfoot told her the next day that Gl bert had taken the
files to organize them \Wen Gl bert returned themto Armtige,
only the docunents reflecting the smaller nunber of lots were | eft
in the files, because, as Lightfoot explained to her, those
docunents accurately reflected the nunber of lots actually
pur chased by Cor nerstone.

Armtige testified that while doing research for a persona



project inthe real estate deed records at Harris County Courthouse
during the sane tine frane she ran across transactions deeding | ots
directly fromthe sellers to the Monogrambuil ders. Agai n she went
to Lightfoot and asked him to explain the transactions. He
expl ained the programto Armtige infull. Armtige testifiedthat
once she understood the transactions, she was concerned that
Cornerstone was "giving away institution assets."

Lightfoot's testinony generally agreed wth Armtige's
recitation of the transactions, but assigned a different notive to
the players. Lightfoot testified that Gl bert planned to increase
the value of Cornerstone as quickly as possible and then sell his
interest init. InLightfoot's view, the problemw th the plan was
not that the builders received a wndfall, but that Cornerstone
inflated its own val ue by booking an instant profit fromthe sale
of the lots at alnost double their purchase price to high risk
borrowers. In short, Lightfoot was critical not of the underlying
transaction, but of the accounting procedures used in recording
t hem

Under Regulatory Accounting Principles (RAP), Cornerstone
coul d have financed 100% of the |ot |oans and booked a profit at
the inception of the | oan. Under Cenerally Accepted Accounting
Principles (GAAP), Cornerstone could not book a profit on a |oan
until it was paid in full unless the borrower nmade a 20% down
paynment. The down paynent requirenent allowed | ess risky |loans to
show as present profits, and riskier loans to show as potentia

future profit. The down paynents from Fallbrook decreased



Cornerstone's risks, because the institution held 20%cash, and 80%
real estate, instead of 100%real estate in a volatile market. The
20% down paynents fromthe buil ders reduced Cornerstone's risk and
al | oned Cornerstone's books to reflect the highest possible val ue
for a potential sale of the institution. G | bert and the other

directors of Cornerstone wished to satisfy the exam ners that

Cornerstone's risks were acceptabl e for federal insurance purposes,

and t he down paynents were one elenent in their conpliance with the
regul ati ons requirenents.

Lightfoot testified that Gl bert said that he did not want the
exam ners to know that the down paynents cane from Fall brook,
because several of Cornerstone's directors also owned stock in
Fal | br ook. However, it was undisputed that Lightfoot and other
Cor ner st one enpl oyees di sclosed this infornmation to the exam ners,
and Fal | brook's invol venent was clear from Cornerstone's records.

The central question in this appeal is whether Appellants
conpensation, the real estate programitself and the accounting
deci sions nmade by the defendants were crines, or whether they were
merel y an aggressi ve and conpl ex marketi ng programdesi gned to reap
a legal profit in a risky market.

I1'1. SUFFI Cl ENCY OF THE EVI DENCE

a. Standard of review

All three defendants chall enge the sufficiency of the evidence
to support their convictions. W nust decide whether a rational
jury could find that the evidence established guilt beyond a

reasonabl e doubt on each count of conviction. United States v.



Frydenl und, 990 F.2d 822, 824 (5th G r. 1993). Every reasonabl e
hypot hesi s of innocence need not be excluded by the evidence. |d.
W view all reasonable inferences and credibility choices in the
light nost favorable to the jury's verdict. |d.

Sufficiency of the evidence in this case is not so nuch a
question of credibility determ nations, which are constitutionally
entrusted to the jury and entitled to great deference, see Jackson
v. Virginia, 443 U. S. 307, 319, 99 S . Ct. 2781, 2789, 61 L. Ed.2d 560
(1979), as a mxture of fact and |aw. whether the actions and
choi ces of defendants surrounding this real estate venture were
proscribed by crimnal statutes.

b. Bank fraud and m sapplicati on.

Appel l ants were charged in Count Two of the indictnent with
Bank Fraud in violation of 18 U S. C. 8§ 1344 and in Counts Three
t hrough Twelve with M sapplication of Funds in violation of 18
U S C 8§ 657. Count Two charged Appellants with executing a schene
to defraud Cornerstone by "causi ng Cornerstone Savings to purchase
1224.5 residential |ots and giving away 249 of the residential lots
W t hout conpensation to Cornerstone Savings." Simlarly, each of
the msapplication counts charged Appellants wth causing
Cornerstone to pay for lots in a specific subdivision, which |ots
"were given to various builders wi thout conpensation to Cornerstone
Savings." Accordingly, all eleven of these counts require proof
t hat Cornerstone purchased and then disposed of the |ots deeded
directly from the developers/sellers to the builders wthout

conpensati on. Appel lants ask us to reverse their convictions



because proof at trial established that the lots passed to the
buil ders only in conbination with transactions where the buil ders
purchased other lots at substantial profit to Cornerstone. They
di spute the Governnent's contention that Cornerstone's assets were
gi ven away, because the overall effect of the transactions was a
substantial profit to Cornerstone. W agree.

Citing United States v. Saks, 964 F.2d 1514 (5th Cr. 1992),
t he Governnent contends that the evidence supports the convictions
because Appellants had a specific intent to deceive, for the
pur pose of causing sone financial |oss to another or bringi ng about
sone financial gain to thenselves. See id., at 1518. I n Saks we
affirmed a conviction under 8§ 1344 based on evidence that the
defendants, who were |oan custoners of the banks involved,
defrauded federal regulators by concealing the involvenent of
another party in the |oan transaction, as well as defrauding the
banks of their noney. The bank officers were not only aware of the
schene, but devised it in order to satisfy the regulators'
i nsistence on their need for capital infusion, then convinced the
def endant /| oan custoners to go along. The defendants cl ai ned that
there was insufficient evidence of a schene to defraud the banks,
because the bank officers knew about the plan, and the intent was
to deceive the regulators. W rejected that argunent, hol di ng t hat
the financial institution itself -- not its officers -- was the
victimof the fraudul ent scheme and that the officers' collusionin
the crime did not excuse the defendants' fraudulent act of

executing loan papers that concealed the true parties to the

10



transacti on.

The CGovernnent attenpts to bring this case under the purview
of the Saks holding by offering exanples of evidence that they
contend proved that Appellants were not forthright in every aspect
of their dealings. First, they argue that the jury could have
inferred fromconfusion in the testinony of director Cint Hackney
that the Board of Directors was not fully cogni zant that Appellants
were profiting fromthe conm ssions paid on the | oan proceeds. It
i s beyond dispute that the directors were aware of the customary 6%
real estate conm ssions paidinthe |lot transactions. Further, the
conflict of interest policy that all owed such paynents to the real
estate conpany owned by Baker was adopted by the board. The
regul ators knew about these paynents at |east as early as the
Decenber 1986 field visit, and there was no evidence that the
paynments were concealed before or after that wvisit. dint
Hackney's ostensible confusion on the wtness stand does not
establish that Cornerstone's directors were unaware of the real
estate comm ssions in the context of this record. Second, the
Governnent points to the paynents from Anstar to Gl bert
denom nated "officer fees." This evidence establishes a possible
conflict of interest between Gl bert's goal of imredi ate persona
gain and his goal of achieving profit for Cornerstone which,
because he owned 70% of Cornerstone's stock, is perhaps accurately
called long term personal gain. It is also evidence of another
crime, discussed below. However, such evidence cannot substitute

for evidence that Cornerstone was not conpensated for its interest

11



inthe 249 lots. Third, they point to testinony that Gl bert told
Cornerstone personnel to conceal any reference to Fallbrook's
i nvol venent with the Monogram sal es transactions. This evidence,
i kewi se, does not inform the question of whether or not
Cor ner stone was adequately conpensat ed.

Saks invol ved an executed | oan docunent that everyone agreed
failed to nane the true parties to the loan, and the focus was on
the intent of the parties to that docunent. The Governnent asks us
to apply the Saks analysis regarding the Appellants' fraudul ent
intent to this case, which msses the necessary focus of our
inquiry: Was the real estate schene itself unlawful? W nust
answer that the evidence in this record would not allow a rational
juror to find beyond a reasonabl e doubt that Appellants violated §
1344 or 8§ 657 by giving away lots wthout conpensation to
Cor ner st one.

c. False entries

To secure a conviction under 18 U.S.C. § 1006, the governnent
must prove that (1) the defendant nade a false entry in any book,
report, or statenment; (2) with intent to injure or defraud that
bank or to deceive an officer of the bank or the regulators. See
United States v. Cordell, 912 F.2d 769, 773 (5th Gr. 1990). The
mani f est purpose of this provisionis to ensure that an i nspection
of a bank's books will yield an accurate picture of the bank's
condition. Thus, an om ssion of material information qualifies as
a false entry. ld. at 773. To be material, the om ssion nust

have the capacity to inpair or pervert the functioning of a
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governnent agency. United States v. Beuttennuller, 29 F.3d 973,
982 (5th Cir. 1994).

Counts Thirteen through Fifteen of the indictnent all ege that
G |l bert, Baker and Torregrossa made fal se entries in Cornerstone's
books "by failing to disclose the total nunber of Ilots that
Cor ner st one Savi ngs purchased and paid for from[various sellers]."”
The Governnent contends that the evidence shows that the Appellants
deli berately omtted the total nunber of |lots purchased in order to
deceive the examners wth respect to Cornerstone's actua
financial health. The Governnent al so argues that Cornerstone's
records did not reflect the direct deeding of the lots to the
buil ders, which in turn inpacted the examners review of the
appropriate accounting entries as to those transactions.

Armtige testified that she found two sets of docunents in
sone of Cornerstone's files, one set reflecting the |arger nunber
of lots, and another set for the sanme transaction showi ng the
smal | er nunber of lots. She raised questions with Lightfoot about
whi ch was the accurate informtion. After that discussion, the
docunents reflecting the larger nunber of lots were renoved from
the files, because they in fact did not accurately reflect
Cornerstone's real estate holdings. Cornerstone did not receive
any interest in Fallbrook lots, other than the cash down paynent
which was recorded in its books. Cornerstone's files originally
showed both nunbers, and after Armtige's inquiry showed the
smal | er, accurate nunber. |In order to prove its theory of false

entry violation, the governnment would have had to prove that
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Cornerstone held sonme undi sclosed interest in the disputed |ots.
Armtige testified that she understood at the close of her
exam nation exactly what had occurred. |f Cornerstone had recorded
only the | arger nunber of lots, and omtted the small er nunber that
were actually transferred to the institution as the governnent
advocates, they risked a false entry charge. The nost conplete
record was one that reflected both the originally negotiated deal
and the subsequently consummated deal -- the very nethod being
utilized by Cornerstone when Armtige arrived that the governnent
denoni zed as "two sets of books." The second set of docunents,
renmoved fromthe file after Armtige's inquiry, was | ess accurate
than the ones that remained, so that if Cornerstone was required to
choose, as the CGovernnent contends, its choice did not anount to
crimnal false entry.

The evidence revealed that Gl bert at one point directed
Cornerstone personnel to conceal any reference to Fallbrook's
i nvol venent with the Mpnogram sal es transaction. However, this
directive was allegedly notivated by his fear that Fallbrook's
i nvol venent was questionable due to Cornerstone directors owning
Fal | brook stock. It will not support a conviction for failing to
disclose the total nunber of lots purchased and paid for by
Cornerstone, particularly in light of the testinony by the
Governnent's witness establishing that docunents reflecting both
the total nunmber, and the smaller nunber of |Iots were found in the
files.

d. Illegal participation in profits

14



Count Si xteen charged that Appellants, with intent to defraud
Cor ner st one, the United States and the FHLBB, know ngly
participated, shared and received noney, profit and benefits of
Cornerstone in that "each received a portion of the conm ssions
paid on the purchase and sale of 1224.5 lots by Cornerstone," in
violation of 18 U.S.C. 8 1006. There was no dispute at trial that
Baker and Torregrossa received commssions from the |ot
transactions. The record is sufficient to support the concl usion
that Gl bert received conpensation fromAnstar for his role in the
| ot transaction, although Glbert testified that that conpensation
was not a comm ssion but a fee for officer services.

The central question on this Count is whether the comm ssions
Cornerstone paid on the |lot sales were illegal. They were fully
di sclosed wthin the customary range paid for real estate sales
comm ssions and were paid pursuant to the contracts at the tine of
cl osing. The governnent takes the position that Cornerstone could
have hi red def endants or sone ot her real estate professionals, paid
them a salary and required that they do the real estate work
necessary for the transactions w thout a conm ssion. I f such
i ndi viduals were available for a salary of $50,000 each, as the
CGover nnent cont ends, Cornerstone could have saved over $1 nmillion
in comm ssions. However, it is not illegal for real estate
professionals to work on a conmssion basis rather than for a
salary, nor is it illegal for a savings and loan to use
comm ssioned agents instead of salaried enployees. Most

inportantly, it is far fromcertain, based on this record, that a
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person who was willing to work for a $50,000 salary in Houston in
the 1980's would have the know edge and skill necessary to find
1224.5 devel oped residential lots in Northwest Houston, negotiate
the fire sale prices Cornerstone received in the deals, and put
together the sales and nmarketing package executed by Appell ants.
W therefore conclude that the Governnent's speculation that
Cornerstone could have purchased the lots w thout paying real
estate comm ssi ons does not anount to sufficient evidence that the
Appel l ants participated in Cornerstone's profits.

A nore difficult question is presented by the noney paid by
Amstar to Gl bert. The evidence supports a finding that G| bert
recei ved conpensation from Anstar for his role in selecting and
negoti ating the deals on the Cornerstone | ots, which the governnent
relies on to establish Glbert's illegal participation in
Cornerstone's profits. G lbert points out that Anstar charged
Cornerstone a reasonable, customary and legal 3 - 6% comm ssion;
the record reveals no evidence that the conm ssions were outside
the normal rate for real estate transfers, were in fact not paid on
the closing of such transfers, or were in any other way irregul ar.

We concl ude that the record supports a finding that Gl bert's
incone from Anstar was illegal participation in Cornerstone's
profits. The jury may well have found that Gl bert perforned no
service for Anmstar other than his work perforned on behal f of
Cornerstone, but received the paynents as a kickback rather than
fees for services rendered as an officer. Li kew se, a rationa

juror could have concl uded that Baker aided and abetted Gl bert in
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this schene, as the noney flowed through a conpany whol |y owned by
Baker, and could not have been paid to Glbert wthout Baker's
conplicity. On the other hand, there is no support in the record
for any theory of Torregrossa's quilt on Count Sixteen. Hi s
comm ssions were legally earned, and the Governnent did not
inplicate himin Anstar's paynents to Gl bert.

e. Conspiracy

Count One of the indictnent charged Appell ants with conspiracy
to commt the various crinmes charged in the renainder of the
i ndi ct nent . In order to convict Appellants of conspiracy, the
Gover nnent nust prove that (1) two or nore people agreed to pursue
an unlawful objective; (2) the individual defendant voluntarily
agreed to join the conspiracy; and (3) one or nore of the nenbers
of the conspiracy perfornmed an overt act to further the objectives
of the conspiracy. United States v. Beuttennuller, 29 F.3d 973,
978-79 (5th Gr. 1994). The record is sufficient to sustain the
conspiracy convictions of Glbert and Baker, based on their
agreenent and overt acts relating to the illegal participation in
profits alleged in Count Sixteen.

However, the record does not support Torregrossa's conspiracy
conviction. Were the governnent fails to prove that the object of
t he conspiracy was unlawful, the conviction for conspiracy must be
reversed. Id. at 981. Under Beuttennuller, we nust exam ne the
underlying transaction and determ ne whet her there was sufficient
evidence to allowa jury to concl ude beyond a reasonabl e doubt that

the all eged object of the conspiracy was illegal. That case, |ike
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the one before us, concerned a risky and conplex real estate
transaction involving the transfer of residential real estate lots
in the depressed 1980's Texas econony, undertaken by a federally
i nsured savings and | oan association that ultimately failed. This
Court, after examning the conponent parts of the real estate
transfer, determ ned that the defendants had benefited thensel ves
financially, taken risks and | ost noney, but had not viol ated any
law in the process, and therefore reversed their conspiracy
convictions for insufficiency of evidence. W find that
Beuttennmul l er's anal ysis controls the question posed by this case.
The examner's characterization that Cornerstone gave its
assets to builders wthout conpensation indicates her |ack of
under standi ng of the structure of the transaction. The buy-two-
get-one-free packaging of the lot transactions was economcally
advantageous to the sellers, to Cornerstone and to the
buyer/buil ders. Such packaging is not against the law, nor is it
f raudul ent . Its innovative, nontraditional application to
residential real estate lots is |ikewi se not illegal or fraudul ent.
The evi dence est abl i shed that Cornerstone's residential real estate
program was building and selling hones in Houston in an econom c
climate that had suffocated many |ess aggressive approaches.
Governnment regulators have an inportant role in enforcing
statutes and regulations that protect investors and insurers.
However, they exceeded that role in this case by forcing personal
fears about the wi sdomof new ventures and ri sk taking on business

peopl e who acted within the confines of the |laws and regul ati ons.
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Gl bert, who the Governnent alleged benefitted nore than the other
pl ayers, in fact risked the nost and | ost the nost. |n hindsight,
it is inpossible to say whether that |oss was inevitable or was
sinply the by-product of overzeal ous regul ators. Because the
Governnent failed to prove that Torregrossa agreed to any unl awf ul
obj ective, his conspiracy conviction nust be reversed.

f. Concl usi on

Based on the foregoi ng, we conclude that there was sufficient
evi dence to support G lbert's and Baker's convictions under Counts
One and Si xteen. There is insufficient evidence to support the
ot her convictions, which we therefore reverse.

V. Statute of Limtations

Appel l ants argue that the retroactive effect of 18 U S . C 8§
3293, which Congress enacted in 1989 to provide a new ten year
statute of [imtations on certain financial institution offenses,
violates the Ex Post Facto Clause of the United States
Constitution. This issue was settl ed agai nst Appellants in United
States v. Brechtel, 997 F.2d 1108 (5th Gr.), cert. denied,
__US __, 114 S.Ct. 605 (1993).

V. Reversal and Remand

All  of Torregrossa's convictions are REVERSED. Al of
G lbert's and Baker's convictions are REVERSED, with the exception
of the convictions under Counts One and Sixteen, which are
AFFIRMED. W find no nerit in the other grounds of error raised by
G |l bert and Baker as they specifically relate to the affirnmance of

the convictions on Counts One and Si xteen. The sentences are
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VACATED and the case is REMANDED so that the district court can

resentence G| bert and Baker.
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