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Appeal fromUnited States District Court for the Southern District
of Texas.

Bef ore JONES, DUHE and STEWART, Circuit Judges.

STEWART, Circuit Judge:

Thi s appeal involves the issue of whether an unpaid ganbling
debt, which we previously held to be unenforceabl e as agai nst Texas
public policy, can be used to support an action for fraud agai nst
t he ganbl er who was extended the credit by a casino. W concl ude
that it cannot under the facts as presented in this case.

Facts and Procedural History

As indicated above, thisis not the first tinme theselitigants
have been before us concerning this $25,000, eight-year dispute.
The first hand in this controversy was played in Carnival Leisure
| ndustries, Ltd. v. Aubin, 938 F.2d 624 (5th Cr.1991) (Aubin I ).
Qur opinion today constitutes a final disposition of the case.

During a January 1987 visit to the Bahanmas, George Aubin, an
astut e busi nessman, frequent ganbler, and Texas resident, visited
Cabl e Beach Hotel and Casino, which was owned and operated by
Carnival Leisure, a Baham an corporation, for fun and frolic.
After ganbling away all the noney he had brought to the casino,
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Aubin asked that credit be extended to him so that he could
continue ganbling. The casino issued six "markers" to Aubin, which
he signed, totaling $25,000.* Markers nay be used by a patron to
obtain food, beverages, souvenirs, or |odging at the casino.
However, it is undisputed that in this case Aubi n obtai ned $25, 000
in ganbling chips with his markers.

Aubi n contends that he signed markers which did not contain
t he name of his Houston bank, his account nunber, the date, etc.
He contends that the casino added this information to the markers
before presenting them for paynent. He denies that he had
aut horized the conpletion or presentation of the markers for
paynent . The forns signed by Aubin contained the follow ng
| anguage in small type:

| represent that | have received cash for the above

anount and that said anobunt is on deposit in said financial

entity in ny nane, is free and clear of claimand is subject

to this check and is hereby assigned to payee, and | guarantee

paynment with exchange and costs in collecting.

Notwi t hst andi ng thi s | anguage, it is undi sputed that Aubin did

not receive "cash" in exchange for signing the markers: He

recei ved $25,000 in ganbling chips. It is also undisputed that, at

A marker is a preprinted form resenbling a bank check or
draft, that a ganbler with preapproved credit signs while on the
casino floor in order to obtain tokens or chips to play a casino
gane. |If the player wins, he can redeemthe marker with an
equi val ent anount of chips, and he can then exchange the
remai nder of the chips for cash. A losing player can redeemthe
mar ker with any remai ni ng casino chips he may have, and pay the
bal ance with cash or by giving a personal check. |f the marker
is not paid within 30 days by cash, check or casino chips, the
casi no presents the marker for paynent, as a check or draft, to
t he bank designated by the player on the initial application for
casino credit.



the time Aubin signed the markers, he did not have the $25, 000 on
deposit at his Houston bank.

Luck was not a lady to Aubin; he lost the entire $25, 000
pl ayi ng bl ackj ack. However, having been bested in the card gane,
Aubi n nonet hel ess beat the casino to the draw. when Aubin did not
redeemthe markers within 30 days and the drafts were presented for
paynment at Aubin's Houston bank, the casino |earned, nuch to its
consternation, that he had stopped paynent on the bank drafts.

After unsuccessful collection attenpts, Carnival Leisure sued
Aubin to enforce the debt in the United States District Court for
the Southern District of Texas.? Carnival l|ater anended its
petition to allege fraud, conversion, and equitable estoppel as
wel | . The district court granted Carnival's notion for sunmary
judgnent, finding that the debt was enforceable under Texas |aw
because public policy in that state had changed and now favored
enforcenent of ganbling debts. Aubin decided to spin the appellate
wheel and take a chance that this court would disagree. W did.

In Aubin I, Judge Garwood, witing for the panel, concl uded
t hat al though public policy in Texas may have shifted with regard
to ganbling, as evidenced by the enactnent of statutes |egalizing
certain forns of ganbling, there was a continued public policy in

the Lone Star State which disfavors ganbling on credit.

2Al t hough the anmpbunt in controversy is only $25,000 in this
diversity case, federal court jurisdiction is proper because suit
was filed in 1987, prior to the effective date of the anmendnent
to 28 U S.C. § 1332, which raised the mninmum jurisdiction anount
from $10, 000 to $50,000. That 1988 anendnent applies only to
actions instituted on or 180 days after Novenber 19, 1988.
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Accordingly, we reversed the district court's grant of summary
judgnent in favor of Carnival and remanded to the district court
"for further proceedings consistent with this opinion." Ibid at
626.

On remand, the district court indicated its intention to
dism ss Carnival's case, and invited briefs on the i ssue of whether
Carnival's fraud clainms were barred by Texas public policy. The
district court concluded that the fraud claim was not barred by
public policy, nor by the |law of the case, and set the matter for
trial. After a bench trial, the district judge concluded in
Carnival Leisure Industries, Ltd. v. Aubin, 830 F. Supp. 371
(S.D. Tex. 1993), that although the ganbling debt itself was
unenforceabl e under this court's mnmandate, Carnival nonetheless
could recover against Aubin for fraud. He found that, "[w hen
Aubin signed the drafts, he prom sed to pay Carnival by honoring
the drafts,” Ibid at 377, that Aubin never intended to honor the
drafts when he signed them and that the facts established fraud.
The court entered judgnment in favor of Carnival for $25,000 plus
costs and attorney's fees. Once again, Aubin has rolled the dice
and filed an appeal .

Di scussi on

As we shuffle the deck for the final hand in this litigation,
we begin with a review of the el enents which nust be proven by a
plaintiff asserting a cause of action for fraud. Under Texas | aw,
the elenments of fraud are (a) a material msrepresentation of a

present existing fact, (b) that was known to be fal se when nade,



(c) that was intended to be acted upon (d) that was relied upon,
and (e) that caused injury. DeSantis v. Wickenhut Corp., 793
S.W2d 670, 688 (Tex.1990).

In ruling in favor of Carnival on remand, the district judge
held that Aubin commtted fraud when he signed the six markers,
finding that Aubin did not intend to repay them at the tine he
signed them because he stated that he considered the docunents to
be markers and not drafts. By this, Aubin neant that they were
nmerely a neans for the casino to keep track of how much he had | ost
and owed. Aubi n subjectively predicted that it would not be
necessary for the instrunents to be presented for paynent because
he, |i ke nost ganblers, was ever the optimst and fully expected to
W n. The district judge considered Aubin's testinony in this
regard as establishing that Aubin never intended to honor the
drafts, thus supporting a finding of fraud. Carnival, 830 F. Supp.
at 377. The district court also relied heavily upon the fact that
Aubi n was a fornmer bank president who knew t hat a ganbli ng debt was
not always enforceable in Texas. |bid.

Aubi n has proceeded to ante up his best argunents in support
of a reversal on the finding of fraud. W wll "deal" with each of
the parties' argunents under our Erie® duty to apply Texas | aw.

Aubin first intimates in brief that an action for the $25, 000
may not be mai nt ai ned agai nst hi mbecause he "returned" the entire

$25,000 in chips to Carnival by playing and |osing at bl ackjack.

SErie R R v. Tonpkins, 304 U S. 64, 58 S.Ct. 817, 82 L.Ed.
1188 (1938).



W summarily reject this specious argunent. To reverse on the
basis that the debt was repaid by the loss of chips during play
woul d defy common sense.

Aubin's next argunent is based on the law of the case
doctrine. The | aw of the case doctrine states that absent manifest
error, or an intervening change in the law, an appellate court's
decision of a legal issue, whether explicitly or by necessary
inplication, establishes the |aw of the case and nust be foll owed
in all subsequent proceedings in the sane case. Mrrowyv. Dl ard,
580 F.2d 1284, 1290 (5th Cir.1978).

Aubin submts that the panel opinion, which held that the
ganbl i ng debt i s unenforceabl e under Texas | aw, precludes a finding
of fraud under the |aw of the case doctrine. Carnival disagrees.
The thrust of Carnival's argunent that |aw of the case does not
preclude recovery for fraud centers around the fact that Aubin
signed the markers when he knew t hey were unenforceabl e under the
| aw of his hone state. Carnival argues that the present issue is
whet her Texas public policy protects those who sign negotiable
instrunments with fraudulent intent, an issue it contends was not
before this court and was not deci ded by "necessary inplication" in
Aubin 1. Carnival clainms that Aubin's signing of the markers
constitutes a fraudul ent m srepresentation which is actionabl e and
whi ch exists separate and apart from the determ nation that the
debt is unenforceable. Carnival's argunents focus on its
contention that the |anguage quoted above on the face of the

markers constituted a material msrepresentation by Aubin that



there were sufficient funds in his Houston bank account and that he
woul d repay the debt.

We have careful ly considered Aubin's argunents concerning the
| aw of the case doctrine, but we do not find this very specific
doctrine directly applicable and di spositive of the case due to the
fact that an action to enforce a debt and an action for fraud are
entirely separate causes of action with different elenents which
must be proven. A determ nation regarding the enforcenent of a
debt does not al ways deci de by necessary inplication the nerits of
a fraud claim Thus, Aubin's | aw of the case argunent does not add
up to "21." However, because of the obvious simlarity between the
two causes of action at issue here, we nonethel ess conclude that a
reversal is in order, as expl ained bel ow.

Aubi n contends that the district court's finding of fraud is
i nconsistent with Aubin I. We agree. As noted above, after
finding the debt unenforceable, the panel in Aubin | remanded this
case back to the district court for "further proceedi ngs consi stent
wth this opinion." Carnival Leisure Industries, Ltd. v. Aubin,
supra, 938 F.2d at 626. Aubin contends that the district judge's
order holding himliable for fraud is entirely inconsistent with
this court's prior opinion and should be reversed.* He argues that

our affirmance of the district court's subsequent finding of fraud

“Carnival, of course, has a different view Carniva
contends that, had the panel intended to preclude recovery by the
casi no agai nst Aubin on a theory of fraud, it would not have
remanded the case. W disagree. The panel was presented with
the single issue of whether ganbling debts are enforceable within
the State of Texas, which it decided. The panel properly
remanded rather than rendering judgnent.
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woul d anobunt to little nore than a thinly veiled end-run around
this court's previous mandate. W thout enbraci ng Aubin's foot bal
analogy in this ganbling case, we nonetheless conclude that the
instant judgnent is infirm

Al t hough Carnival's fraud claimis too dissimlar from the
suit to enforce the debt for law of the case purposes, we
nonet hel ess are convinced that there is sufficient overl ap between
the two clains such that we cannot allow the fraud claimand still
remain true to Aubin |. As Aubin | made clear, there is a
continued strong public policy in Texas against enforcenent of
ganbling debts. For us to allow recovery against Aubin on an
ot herwi se unenf orceabl e ganbl i ng debt under a theory of fraud, when
in fact the only real allegation of m srepresentation was that
Aubi n signed the markers knowi ng they were unenforceable in his
home state (by operation of law), would require that we recognize
an exception to Texas public policy that does not exist. W cannot
in good conscience render an opinion which would do violence to
Aubi n |

I n considering whether the district court's finding of fraud
is inconsistent with Aubin I, we have carefully researched the
Texas jurisprudence to determ ne whether any Texas court has ever
allowed an action for fraud to be maintained against a ganbling
debtor in spite of the unenforceabl e nature of the underlying debt.
We have found no such case. The only Texas case in which a cause
of action for fraud is even nentioned in connection with a ganbling

debt is @ilf Collateral, Inc. v. George, 466 S W2d 21



(Tex. G v. App. 1971), wherein it was nerely stated that fraud had
been asserted as an alternative cause of action, wthout a
di scussi on of the disposition of the claim® 1In |light of our Erie
duty in diversity cases to nerely apply the |aw as we concl ude a
Texas state court woul d, rather than nake | aw, we cannot uphol d the
finding of fraud when no state court has ever allowed such a claim
as an alternative basis for recovery on an ot herw se unenforceabl e
ganbling debt. W are convinced that a Texas court woul d not all ow
such a claim and for us to do so would be violative of Erie, as
well as inconsistent with Aubin 1.6 In urging us to affirm
Carnival has asked us, in effect, to stretch Texas law into an
unknown and unexplored frontier. W decline to enbark on such a
course. "Litigants who reject a state forumin order to bring suit
in federal court under diversity jurisdiction should not expect
that new trails wll be blazed." Ryan v. Royal Ins. Co. of
Anerica, 916 F.2d 731, 744 (1st G r.1990).

Moreover, we also point out that the facts of this case
particularly mlitate toward our conclusion. Carnival's conplaint
of fraud does not stemfromthe fact that Aubin signed the nmarkers
nor fromthe fact that he stopped paynent on the drafts. Carnival

sued Aubin because he has not otherw se paid the ganbling debt.

SRecogni zing that Texas is a commpn | aw state, we even
| ooked to the case law in other jurisdictions in search of a case
wth simlar facts. W found none. Thus, it does not appear
that a single court has ever nmaintai ned such an action for fraud
in the face of an ot herw se unenforceabl e ganbling debt.

Because we are convinced that no Texas court would all ow a
cause of action for fraud under these facts, we find it
unnecessary to certify the question to the Texas Suprene Court.
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Had Aubin paid the noney back, undoubtedly these litigants woul d
not be before us today. Under Texas |law, Aubin is not obligated to
pay the ganbling debt. Thus, the unenforceability of the ganbling

debt is what gives rise to Carnival's "loss,"” and this occurred by
operation of |aw, not because of anything Aubin did or did not do.
Mor eover, any al |l eged wongdoi ng or m srepresentation on the part
of Aubinis soinextricably interwoven with the underlying ganbling
debt, which Aubin | declared to be unenforceable, that to uphold
the district court's finding of fraud would render our opinion
utterly inconsistent with Aubin |I. The district court's decision
anounted to a back-door enforcenent of the ganbling debt. Thi s
point is made particularly clear when we consider that the anount
of damages awarded by the district court on the fraud
cl ai m$25, 000—+s exactly the sane as the sum of the checks which
Aubin | held to be unenforceable. Thus, we reject Carnival's
argunent that the district court's determ nation was consistent
with Aubin I.

To Carnival's other argunents contendi ng that Aubin shoul d be
liable for fraudulently signing the negotiable instrunent, we
i kewi se say "no dice." Thus, Aubin has hit the jackpot and
Carni val craps out.

Concl usi on

Now t hat the chi ps are down and we nust enter our decision, we

concl ude that Aubin's argunents are trunp: we REVERSE the district

court and RENDER judgnent in favor of Aubin.
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