UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-2921
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS
WAYNE L. BRANCH
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

, (February 17, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM

Appel | ant Wayne L. Branch (Appellant) appeals fromthe jury's
verdict finding him guilty of three counts of bank fraud, in
violation of 18 U S.C. 8§ 1344, and two counts of wire fraud, in
violation of 18 U S.C. § 1343. For the reasons below, we affirm

| . BACKGROUND

Appellant was accused in a seven count indictnment of
commtting bank fraud, wre fraud and bank theft through an
el aborate schene of kiting checks and wire transfers. After trial
to a jury, Appellant was convicted of bank and wire fraud, but
acquitted of two counts of bank theft. Only one issue is before us

on appeal .



1. ANALYSIS

Prior to trial, Appellant and the governnent expressed a
desire to enter into a stipulation that four of the financial
institutions involved were federally insured.? A witten
stipul ati on was subsequentl|ly executed and filed wwth the court. It
i s undi sputed, however, that the stipulation was not tendered as a
trial exhibit nor was the stipulation published to the jury.
I nstead, the trial court provided a jury instruction which stated,
in relevant part,

For you to find the defendant guilty of the crines

charged in Counts One, Two, and Three of the indictnent,

you must be convi nced that the governnent has proved each

of the follow ng beyond a reasonabl e doubt:

First: That the defendant know ngly executed or
attenpted to execute a schene or artifice to defraud;

Second: That the defendant acted with the intent
to commt fraud; and

Thi rd: That the victimwas a federally insured
financial institution.

M M M M

You are instructed that it has been stipul ated and
agreed by the parties that the deposits of the banks
named in the indictnment were at the tines all eged i nsured
by t he Feder al Deposi t | nsur ance Cor por ati on.
Accordi ngly, you may accept as an established fact that
those banks were "insured depository institutions" and
were federally insured financial institutions.

. Federal ly insured status is an essential elenent of the crine
of bank fraud. See e.qg. United States v. Schultz, 17 F.3d 723 (5th
Cr. 1994).




Appel  ant offered no objectionto the jury instruction as tendered,
nor did the Appellant request that the stipulation be published to
the jury or entered as an exhibit.

Appel | ant does not contest the veracity of the stipulation,
nor does he contest the fact that he actually executed the
stipulation and is thereby bound by its terns. |nstead, Appell ant
sinply contends that the governnent failed to prove each essenti al
el ement of the crinme of bank fraud because it did not offer the
stipulation into evidence. Wile the better practice would have
been to tender the stipulation as a trial exhibit, we find
Appel lant's argunent to |lack nerit.

Appel | ant m sapprehends the function of a stipulation. Once
a stipulation is entered, even in a crimnal case, the governnent
is relieved of its burden to prove the fact which has been

stipulated by the parties. See e.g. United States v. Harper, 460

F.2d 705, 707 (5th Cr. 1972); Poole v. United States, 832 F. 2d

561, 565 (11th Gir. 1987), cert. denied, 488 U.S. 817 (1988).

Appel I ant hi nmsel f signed the stipul ati on, and cannot now cl ai mt hat
the governnent failed to offer evidence on an el enent to which he

confessed. The court's instruction to the jury was both factually



and legally correct,? and there is no dispute that the governnent
proved each elenent of the crinmes that it was required to prove.
1. CONCLUSI ON
For the foregoi ng reasons, we find that the Appellant has not
shown that the governnent failed to prove an essential el enent of
the crinme of bank fraud. Appellant's appeal is without nerit, and

the judgnent of the district court is AFFI RVED.

2 The standard for reviewing an instruction is whether the jury

was msled in any way and whether it had an understandi ng of the
issues and its duty to determ ne those issues. Sandidge v. Salen
O fshore Drilling Co., 764 F.2d 252, 261 (5th Cr. 1985). The
function of the reviewing court with respect to instructions is to
satisfy itself that the instructi ons show no tendency to confuse or
mslead the jury with respect to the applicable principles of |aw
Rohner, Gehrig & Co. v. Capital Gty Bank, 655 F.2d 571, 580 (5th
Cr. Unit B Sept. 1981) (citing 9 Charles A Wight & Arthur R
MIller, Federal Practice and Procedure: G vil § 2558 (1971)). No
harnful error is commtted if the charge viewed as a whole
correctly instructs the jury on the |law, even though a portion is
technically inperfect. Sandidge, 764 F.2d at 262.
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