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Before SM TH and BARKSDALE, Circuit Judges, and WALTER, District
Judge:?

RHESA HAVKI NS BARKSDALE, Circuit Judge:

Loui si ana chal |l enges the habeas relief granted Leo Wl son on
his state conviction for arned robbery, the i ssue bei ng whether the
prosecution violated Brady v. Maryland, 373 U S. 83 (1963), by not
di scl osing a police report that coul d have been used to i npeach the
credibility of one of the two victins (Leonard Pierce), the sole
wtness to definitely identify Wlson. The determ native question
is whether the report was "material"; this is, whether "there is a
reasonabl e probability that, had the [report] been disclosed to

[Wlson], the result of the [jury trial] wuld have been

. District Judge of the Western District of Louisiana,
sitting by designation.



different.” United States v. Bagley, 473 U S. 667, 682 (1985).
This case presents a close call; but, because we concl ude that
there is not a reasonable probability that the result of the trial
woul d have changed, we REVERSE and REMAND.

| .

In March 1983, a jury convicted Wlson for the arned robbery
in 1982 of Pierce and Charles Bow e. He was sentenced to two
concurrent 50-year terns of inprisonnent at hard | abor, w thout the
benefit of probation, parole, or suspension of sentence. The
conviction was affirnmed on direct appeal. State v. WIlson, 463 So.
2d 655, 656 (La. C. App. 4th Gr. 1985), wit denied, 466 So. 2d
466 (La. 1985).

After exhausting state renedies, State v. WIson, 587 So. 2d
691 (La. 1991), WIson sought federal habeas relief, claimng,
inter alia, that his conviction was obtained in violation of due
process because the prosecution suppressed material evidence
(police report) favorable to his defense. After an evidentiary
hearing, the magistrate judge found that the prosecution had not
di scl osed the report, which included Pierce's description of the
robbery to the investigating officers. And, after conparing the
versions of the robbery presented in the report and in Pierce's
trial testinony, the magistrate judge found that they differed in
materi al respects, and recommended that relief be granted pursuant

to the due process claim? In a nost thorough opinion, the

2 Wl son also clainmed that his trial counsel was
ineffective for failing to object to the judge entering the jury
roomto deliver photographs used for a photographic |ine-up,
asserting that this tended to indicate the court's endorsenent of
Pierce's in-court identification. Neither the magistrate judge



district court adopted the recomendation and granted habeas
relief.
1.

In Brady v. Maryland, the Suprenme Court held that "the
suppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence is materi al
either to guilt or punishnent, irrespective of the good faith or
bad faith of the prosecution”. 373 U.S. at 87. "The guiding
principle of Brady is that a jury should be permtted to hear and
evaluate all relevant evidence going to a defendant's guilt or
puni shnment". Ful ford v. Maggi o, 692 F. 2d 354, 357 (5th Cr. 1982),
rev'd in part on other grounds, 462 U S. 111 (1983). As stated in
United States v. Bagl ey:

The Brady rule is based on the requirenent of
due process. Its purpose is not to displace the
adversary system as the primary neans by which
truth is uncovered, but to ensure that a

m scarriage of justice does not occur. Thus, the
prosecutor is not required to deliver his entire

file to defense counsel, but only to disclose
evidence favorable to the accused that, i f
suppressed, would deprive the defendant of a fair
trial.

473 U.S. at 675 (footnotes omtted).

For obvious due process (fair trial) reasons, inpeachnent
evidence, as in issue here, is covered by Brady. United States v.
Bagl ey, 473 U.S. at 676. The Court had earlier held in Gglio v.
United States, 405 U.S. 150 (1972), that, "[wjhen the "reliability
of a given witness nmay well be determnative of gqguilt or

i nnocence,' nondi scl osure of evidence affecting credibility falls

nor the district court reached this Sixth Anmendnent claim



within [Brady's] general rule". ld. at 154 (quoting Napue V.
Illinois, 360 U S. 264, 269 (1959)).

To prevail under Brady, WIson nmust show that (1) the report
was not disclosed,® (2) it contained evidence favorable to his
defense, and (3) that evidence was nmaterial. United States v.
Sink, 586 F.2d 1041, 1051 (5th Gr. 1978), cert. denied, 443 U S
912 (1979). The first factor is not in issue.*

A

3 "Brady rights are not denied where the information was
fully available to the defendant and his reason for not obtaining
and presenting such information was his | ack of reasonable
diligence". United States v. Dean, 722 F.2d 92, 95 (5th G
1983) (deputy sheriff who testified for defendant easily could
have tol d defendant the content of his police report and grand
jury statenents); see also Smth v. Black, 904 F.2d 950, 964 (5th
Cir. 1990) (Brady "exenpts information that the defense could
have obtai ned from other sources by exercising reasonabl e
diligence"), cert. granted and judgnent vacated on ot her grounds,
_uUs ) 112 S O, 1463 (1992), reinstated in relevant part
on remand, 970 F.2d 1383 (5th Gr. 1992); United States v.

W cker, 933 F.2d 284, 292-93 (5th Gr.) (no Brady violation where
def ense made no specific request for witness fee information,

def ense counsel was aware that governnent was payi ng W tness
hotel expenses during trial, and procedure for paynent of wtness
fees is public information), cert. denied, = US |, 112 S
. 419 (1991); Fulford v. Maggio, 692 F.2d at 357 (no reversible
error where disputed police report was used by defense at trial
for purposes of inpeachnent, despite the fact that the report

was, in all probability, wongfully withheld by the prosecution);
United States v. Fogg, 652 F.2d 551, 559 (5th Gr. 1981)
(considering defendant's close relationship with two w tnesses
who testified for Governnent at trial, defendant could have

obtai ned the contents of their grand jury statenents before
trial), cert. denied, 456 U S. 905 (1982).

4 Under Louisiana lawin effect at the time of Wlson's
trial, police reports were not discoverable. See Kirkpatrick v.
Whitley, 992 F.2d 491, 496 (5th Cr. 1993). 1In 1984, Louisiana
anended its public records statutes to provide for public
di scl osure of initial reports. See Hudson v. Witley, 979 F. 2d
1058, 1061 (5th Gr. 1992). At the federal evidentiary hearing,
Wl son testified that, in 1989, his nother obtained the report
fromthe district attorney's office. And, at oral argunent, the
State conceded that the report was not available to Wlson until
t he post-conviction proceedi ngs.



In order to determ ne whether the report contained evidence

favorable to Wlson, it is necessary to contrast, in detail

report

section) describes the robbery as foll ows:

Leonard Pierce stated [to] reporting officers
M Stewart and R Monteverde that on 9-10-82\4: 30
PM he and Charl es Bow e were wal ki ng | ake bound on
A. P. Tureaud toward Broad St. Upon reaching N.
Broad St. and A. P. Tureaud he noticed 2 unk blk
mal e behind him L. Pierce didn't pay any
attention to them and continued honme down Florida
Ave. Upon reaching Florida Ave. and A P. Tureaud
L. Pierce saw a third unk NM cone from behind the
punpi ng station toward he and C. Bowie. L. Pierce
al so states that one first two unk NM cane from
behi nd and demand noney from he and C. Bowie with
4" folding buck knife. They refused. Then the
first unk NM with knife struck L. Pierce in face
and struggle [e]nsued. L. Pierce was then forced
on ground by NM #1 who jabbed L. Pierce in |ower
back and buttock telling him to stay [on the]
ground and to give up the noney. Wanted Subject #1
then went into L. Pierce's back pocket renoving his
wal l et and taking 1 $5.00 bill fromhis wallet.

Leonard Pierce also stated that wfh]il[e] this
was going on wanted subject #2 took $6.00 from
Charles Bowie and the third wanted subject stood
wat ch. All three wanted subjects heard a car
comng and fled down Florida to Broad St. then
unknown. M. Pierce and Bow e then tried to foll ow
them but no avail. M. L. Pierce then continued
home where he phoned the police. He also noticed
that his pants were cut and it was then he noticed
a small incision nmade by wanted subject #1 in his
| oner left buttock...

Charles Bowie was contacted by phone by
Oficer M Stewart and confirnmed the above
statenent by L. Pierce. M. C. Bowe was not
injured during the arnmed robbery.

t he

and Pierce's trial testinony. The report (narrative

As discussed infra, of critical inportance is the fact that

Pierce did not sign the report,

ot herwi se adopted the narrative as his own statenent.

not testify at the federal evidentiary hearing.)

and there is no evidence that

he

(Pierce did



At trial, Pierce gave the follow ng account of the robbery:

| was going dowmn A P. Touro. At the end of
A. P. Touro and Broad, | normally go behind the
punpi ng station across the railroad tracks .... As
we were wal king around the punping station, ... a
field was on ny left and the punping stati on was on
my right. A guy cut across the field. | saw
another guy cone from the punping station and
anot her one cane from behind me with a knife. The
guy with the knife put the knife to ny back and
told ne to give himny noney and | refused and the
guy that cut across the field canme up to ne and he
tried to go into ny pockets and | also stopped
that. ... | had one of his arns, | broke free and
he hit nme knocking ny glasses off.

Pierce identified WIlson as the person who struck him He
testified that, before his gl asses were knocked off, he got a good
| ook at W1l son, and that

[a]fter he knocked ny gl asses off, | turned to see
what had happened, if they had broken or not. When
| turned, he [WIlson] grabbed ne from behind and
wrestled ne to the ground.

| tried to get off the ground. That is when
the person cane up behind ne with the knife. He
had gone over to ny friend and he held him up and
he gave him his noney and he cane back over to ne
with the knife and the knife was placed in ny side.
| had to arch ny back or | woul d have been st abbed.
They went through ny pockets and took the noney out
and just dropped the wallet. They took the knife
and they were pricking ne with the knife. He nust
have hit ne one good tinme and | didn't even know
it, but at that tinme, that is when | was stabbed.
A car cane and the two got up and the | ook-out was
al ready down by the corner and they all ran.

Pierce testified that Wl son was not the one who stabbed him
but instead was the one who was holding him that WIlson held a
knife to his back, however, at sone point during the incident; and
that he was "absolutely sure" of his identification, and had "no
doubt” that WIson was the person who robbed him knocked off his

gl asses, held the knife to his back, and punched him On cross-



exam nation, Pierce testified that he first saw WI| son when W| son

"cut across the field". He testified further that the closest
Wl son got to himwas "[f]ace to face", "less than a foot away from
my face".

To the extent there are discrepancies between the report and
Pierce's testinony, they are favorable to WIson, because they
could have been used to inpeach Pierce's credibility and his

identification of Wlson.® Accordingly, we turn to whether the

5 The district court held that there were materi al
di screpanci es between the report and Pierce's trial testinony
concerning the manner in which the three assail ants approached
the victins, and the identity of the person who struck Pierce in
the face, pushed himto the ground, and took the noney fromhis
pocket. It concluded that the information in the report was
favorable to Wlson, finding that, according to the report,
Wl son was "not clearly inplicated in the robbery at all™

The report does inplicate Wlson. As the district court
noted, Wlson fits the report's description of "Wanted Subj ect
#2", discussed infra. The report states that "wanted subject #2
took $6.00 from Charles Bowi e". Accordingly, the report is not
excul patory as to Wlson; instead, it inplicates himas one of
the three perpetrators of the arned robbery, each of whom ai ded
and abetted the others.

The jury instructions are not included in the record,
therefore, we are unable to confirmthat the jury was instructed
on Louisiana | aw governing the liability of principals. Under
Loui siana law, "[a]rmed robbery is the theft of anything of val ue
fromthe person of another or which is in the i nmedi ate control
of another, by use of force or intimdation, while arned with a
danger ous weapon". State v. Lawy, 430 So. 2d 153, 155-56 n.4
(La. C&. App. 2d Gr. 1983) (quoting La. Rev. Stat. 14:64). A
person is crimnally liable as a principal, "whether present or
absent, and whether they directly commt the act constituting the
of fense, aid and abet in its comm ssion, or directly or
indirectly counsel or procure another to conmt the crinme". Id.
at 155 n.3 (quoting La. Rev. Stat. 14:24).

Considering only the version of the robbery described in the
report, Wlson was a principal. See State v. Antoine, 444 So. 2d
334, 337 (La. C. App. 1st GCr. 1983) (defendant participated in
arnmed robbery as principal, even though he did not hold the guns
or personally enpty the cash register, where he "knew i n advance
of [co-defendants'] plans, took part in the discussion of the



di screpancies are materi al .
B
As noted, the Suprenme Court held in United States v. Bagley
that, for Brady purposes, it had rejected any distinction between
i npeachnent evi dence and ot her excul patory evidence. 473 U. S at
676. |t reasoned that inpeachnent evidence is "evidence favorable
to an accused", within the neani ng of Brady, "so that, if disclosed
and used effectively, it may nmake the di fference between conviction
and acquittal". [|d. The Court adopted the followng materiality
standard for any prosecutorial failure to disclose evidence
favorabl e to the accused:
The evidence is mterial only if there is a
reasonabl e probability that, had the evidence been
disclosed to the defense, the result of the
proceeding would have been different. A
“reasonabl e probability’ IS a probability
sufficient to underm ne confidence in the outcone.
ld. at 682.
"The question of materiality present in cases in which the
accused conpl ai ns of prosecutorial suppression of material evidence

is ... [a] mxed question[] of law and fact calling ultimately for

a legal determnation".® Davis v. Heyd, 479 F.2d 446, 451 (5th

proposed robbery, knew [one of the co-defendants] had the gun,
recei ved the stol en noney, and drove the vehicle which enabl ed
themto flee the scene of the crime"); Lawy, 430 So. 2d at 155
(evidence that defendant "chose the target of the robbery,
recruited two nmen to performthe robbery, supplied guns to be
used in the robbery and drove the getaway car" sufficient to
prove defendant's guilt as a principal).

6 The parties assert incorrectly that the district
court's materiality "finding" is subject to the clearly erroneous
standard of review Bagley's fornulation of the materiality
standard (whether there is a reasonable probability that the
out cone of the proceedi ng woul d have been different had the
evi dence been disclosed) is derived from Strickland v.



Cir. 1973); see also Ballinger v. Kerby, 3 F.3d 1371, 1375 (10th
Cir. 1993) ("The question of materiality and the possi ble effect of
w t hhel d evi dence on the verdict[] is a m xed question of fact
and law') (internal quotation marks, citation, and brackets
omtted); United States v. Rivalta, 925 F.2d 596, 598 (2d Cr.),
cert. denied, = US | 112 S C. 215 (1991) (sane).
1
"Bagl ey evi dences concern with “any adverse [e]ffect that the
prosecutor's failure to respond m ght have had on the preparation
or presentation of the defendant's case'". Smth v. Black, 904
F.2d at 966 n.4 (quoting Bagley, 473 U S. at 683 (opinion of
Bl ackmun, J.)). Accordingly, although the Bagley materiality
standard applies to a specific request, a general request, or no
request at all, "it may be proper to weigh in favor of the accused
“the nore specifically the defense requests certain evidence, thus
putting the prosecutor on notice of its value'". Janes v. Witl ey,
926 F.2d 1433, 1439 (5th Gr. 1991) (quoting Bagley, 473 U S. at
682 (opi nion of Blacknmun, J.)).’

Washi ngton, 466 U.S. 668, 698 (1984). Bagley, 473 U S. at 682
(citing Strickland, 466 U.S. at 694). 1In Strickland, 466 U. S at
698, the Court held that the sane inquiry in the context of an

i neffective assistance of counsel claimpresented a m xed
gquestion of |law and fact.

! The passage from Bagl ey, quoted in Janes, is from
Justice Bl ackmun's opinion, joined only by Justice O Connor. See
Bagl ey, 473 U. S. at 668; see also id. at 685 (opinion of Wite,
J., joined by Burger, CJ., and Rehnquist, J.) ("G ven the
flexibility of the standard and the inherently factbound nature
of the cases to which it wll be applied, ... | see no reason to
attenpt to el aborate on the relevance to the inquiry of the
specificity of the defense's request for disclosure, either
generally or with respect to this case".). However, in
Pennsyl vania v. Ritchie, 480 U S. 39 (1987), a majority of the
Court cited with approval that portion of Justice Blacknun's



Prior to trial, WIlson nmade only a general request for Brady
material ("Mdtion for Bill of Particulars and Discovery and
I nspection"): "Did the State obtain or does the State have any
excul patory evidence or evidence favorable to the defendant and if
so, what is the nature and description of such evidence?" The
St ate responded, "None".

The trial transcript indicates, however, that Wl son's counsel
knew t hat the report existed. During cross-exam nation of Oficer
Bayard, who becane involved in the investigation two nonths after
t he robbery,® Wl son's counsel asked when the report was dated, and
who wote and signed it. Bayard responded that the report was

dat ed Septenber 10, 1982 (the day of the robbery), but coul d not

opi nion, noting that, "[a]lthough the obligation to disclose
excul patory materi al does not depend on the presence of a
specific request, we note that the degree of specificity of
Ritchie's request nmay have a bearing on the trial court's
assessnent on remand of the materiality of the nondiscl osure".
ld. at 58 n.15 (quoting Bagley, 473 U S. at 682-83 (opinion of
Bl ackmun, J.)).

Qur court has also cited and applied Justice Bl ackmun's
opi nion regarding the specificity of the request. See Janes, 926
F.2d at 1439 (citing Bagley, 473 U S. at 682-83 (opinion of
Bl ackmun, J.)); Smith v. Black, 904 F.2d at 963 n.2 (quoting
Bagl ey, 473 U. S. at 682-83 (opinion of Blackmun, J.)) ("Bagley
did regard the request's specificity as pertinent to the
assessnment of materiality, in that "an inconplete response to a
specific request not only deprives the defense of certain
evi dence, but also has the effect of representing to the defense
that the evidence does not exist.' The Court noted that
specificity did not affect the different standard of review but
figured only as one aspect of the "totality of circunstances'".)
(enmphasis in original); United States v. Wintraub, 871 F.2d
1257, 1261 n.6 (5th Gr. 1989) (citing Bagley, 473 U S. at 683
(opi nion of Blackmun, J.)) ("The fact that the defendant nade a
specific request is ... one factor a review ng court may consider
in assessing the materiality of the withheld evidence").

8 Bayard showed phot ographs to Pierce, fromwhich Pierce
identified WIlson as one of the robbers.



recall the author's nane. The prosecutor stated that Stewart and
Mont everde were the officers who initially interviewed the victins
and prepared the report. At WIlson's counsel's request, the trial
court ordered the issuance of subpoenas for those officers.

When W1 son's counsel attenpted to cross-exam ne Bayard about
the report's contents, the court sustained the State's hearsay
obj ecti on. In any event, WIson's counsel cross-exam ned both
victins about their statenents to the police officers on the day of
the robbery. During the presentation of defense w tnesses, the
trial court noted that one of the two subpoenaed officers (not
identified by nane) had entered the courtroom The identity was
fi xed subsequently at the federal evidentiary hearing, when R chard
Mont everde, the partner of Mchael Stewart (the report's author
who died prior to the hearing), testified that he was not the
officer referred toin the trial transcript. The record therefore
supports the inference that the report's author, Stewart, was
present at trial. He did not testify.

Wlson's trial counsel testified at the federal evidentiary
hearing that he did not receive a copy of the report prior to or
during trial, and did not learn of the report until the day before
the wevidentiary hearing. Wlson's federal habeas counsel
gquestioned trial counsel about the references to the report in the
trial transcript:

Q When you questioned the officers ... and the
exi stence of a report was discussed, did you at
that tinme know exactly what report that was?

A No .... But it was obvious that there was

sone serious differences in the descriptions given
bef orehand and [WI1son] [sic] at the tinme fromwhat



| had cone to learn during the trial of the case.
And that's all the questions are for[,] to attenpt
to determne from the police officer who handl ed
the report[,] the prior descriptions.

It is apparent that, during trial, WIson's counsel was aware,
at the very least, that a report existed, but was unaware of its
contents. After learning at trial about the existence of the
report, however, WIson neither requested a copy nor asked the
court to review it, in canmera, to determ ne whether it contained
any favorabl e evidence. And, although the trial judge, at the
request of Wlson's counsel, issued subpoenas for the investigating
officers, and although O ficer Stewart, the report's author, was
present at trial as a result and available to testify, Stewart was
not called as a wtness.

In light of these facts, we cannot conclude that the
prosecutor's failure to respond to WIlson's general request for
Brady material adversely affected trial counsel's strategy.
Accordingly, WIlson's Brady request is not entitled to favorable
weight in our assessnent of the materiality of the undisclosed
information. See Smth v. Black, 904 F.2d at 966 n. 4.

2.

In assessing the materiality of undisclosed inpeachnent
evi dence, "we must consider the nature of the inpeachnent evi dence
i nproperly withheld and the additional evidence of the defendant's

guilt independent of the disputed testinony". United States v.

Weintraub, 871 F.2d 1257, 1262 (5th Cir. 1989).° "The materiality

o See Drew v. Collins, 964 F.2d 411, 419-20 (5th Cr
1992) (increnental inpeachnent val ue from m nor inconsistencies
bet ween witness' taped and witten statenents did not raise a
reasonabl e probability that, had the statenent been disclosed to



of Brady material depends alnost entirely on the value of the
evidence relative to the other evidence nustered by the state"
Ednond v. Collins, 8 F.3d 290, 293 (5th Gr. 1993) (internal
quotation marks and citation omtted). For exanple, when the
testinony of the witness who m ght have been inpeached by the
undi scl osed evidence is strongly corroborated by additional
evi dence supporting a guilty verdict, the undisclosed evidence
generally is not found to be material, Wintraub, 871 F. 2d at 1262;
but, on the other hand, "where the wthheld evidence would
seriously underm ne the testinony of a key wtness on an essenti al
issue or there is no strong corroboration, the w thheld evidence
has been found to be material".® 1d.

Nearly all of the evidence at trial consisted of Pierce's
identification testinony, supported by the testinony of Bow e, who
was able to identify Wlson only by his build.! There was no ot her
corroborating evidence of WIlson's quilt. Thus, Pierce's
eyewi tness testinony was essential to WIlson's conviction. Qur
court has noted that "[i]t is a commonplace that eyew tness
testinony is highly regarded by juries, rather nore than its
obj ective appraisal mght warrant”". Smth v. Black, 904 F.2d at

967. Accordingly, in determ ning whether there is a reasonable

def ense counsel, the outcone of the proceedi ng woul d have been
different), cert. denied, = US | 113 S. C. 3044 (1993).

10 Ct. Wllianms v. Wiitley, 940 F.2d 132 (5th Cr. 1991)
(remandi ng for evidentiary hearing on materiality of police
report in which victims wife, who was the only wtness to
identify defendant as the nurderer, admtted to having visited a
met hadone clinic shortly before the nurder).

1 Bowi e testified at trial that he did not get a chance
to look at Wlson's facial features.



probability that the outconme of the trial would have been
different, our focus is on whether the report contains information
that coul d have been used, on cross-examnation, to significantly
underm ne Pierce's credibility.?!?

As noted, of critical inportance to our analysis of the
materiality of any discrepancies is the manner by which the report
was prepared. Mont everde, one of the officers who interviewed
Pierce within hours of the robbery, testified at the federal
evidentiary hearing that the report was prepared by his partner,
Stewart, who died during the year prior to the hearing; that he had
no i ndependent recollection of the events reflected in the report;
but that "[t]he normal procedure is to interview the victim or
wtness, ... wite down the key points and then very soon
thereafter relocate to an area where you can reflect and wite the
report, the narrative".?® Mnteverde testified that the report is
supposed to accurately reflect the victims statenents to the

officers. He testified further, however, that it is not a verbatim

12 The district court held that the report was materi al
because, considering "the marked differences between Pierce's
initial statenent to the police and his trial testinony, the
report woul d have provided WIlson with substantial information

with which to inpeach Pierce's testinony”. It concluded that,
because "Pierce was the sole eyewitness to identify WIlson pre-
trial, inpeachnent of his testinony could have affected the

outcone of the trial".

13 In response to questioning by the magi strate judge,
Mont everde reiterated that the "normal procedure” in preparing
reports was to "relocate to a quiet place whether it be a donut
shop or back to the station where we could take our tinme and
wite it as accurately as we can fromthe information we woul d
have received".



transcription of the victims statenents.

The first discrepancy between the report and Pierce's
testinony involves the assailants' approach. The report states
(Pierce is reported as having said) that two nmen cane from behi nd
Pierce and a third from behind the punping station. Pi erce
testified that he saw one man cut across a field on his left,
anot her cane frombehi nd the punping station, and anot her cane from
behind himwith a knife.® But, the report contains, in addition

to the narrative in which Pierce's description of the assail ants

14 See Weintraub, 871 F.2d at 1260, which involved a Brady
cl ai m based on statenents nade during a witness' trial testinony
that were not included in a "DEA-6" report summarizing the
W tness' statenments to investigators. Qur court noted that the
DEA-6 reports were not verbatimaccounts of the witness' pretrial
statements, but instead were " short, concise, summaries of the
W t nesses' version of the facts as recounted to the agents'"

ld. at 1260 (quoting United States v. Merida, 765 F.2d 1205, 1215
(5th Gr. 1985)). "Thus, the fact that a specific piece of tria
testinony is not included in a DEA-6 is not necessarily a
reflection on the credibility of the witness, but instead nay be
the result of an agent's transcription techniques”. |Id.
Considering "the realities of this summtion process", our court
concl uded that the prosecution was not under a duty to disclose
the DEA-6 report. 1d.

Cf. United States v. Scaglione, 446 F.2d 182, 184 (5th Cr.)
(internal quotation marks and citations omtted), cert. denied,
404 U.S. 941 (1971):

[ Under the Jencks Act, 18 U S.C. § 3500,] [t]he
inquiry is whether the witness has made as his own
the product of the investigator's selections,
interpretations and interpolations[,] ... so that
t he defense should be permtted to use it to

i npeach him |If the witness has not done so it is
grossly unfair to use the | anguage,
interpretations and interpol ati ons of soneone el se
to i nmpeach him

15 The district court found that this was a materi al
di fference because, in the trial version, Pierce had a greater
opportunity to view Wl son than as described in the report;
therefore, his testinony enhanced his credibility.



approach is reported, a description of the facial features of two
of them If Pierce had not seen their faces, he could not have
described their facial features in the manner reflected in the
report.® In addition, it contains a section entitled "Suspects
Actions Before O fense", in which boxes are checked, for both
"want ed subject” no. 1 and no. 2, for "loiters in area", "wal ks up
tovictim', "approaches frombehind", and "foll ows victimon foot".

The ot her discrepancies found to be material by the district
court concern the identity of the perpetrator who struck Pierce in
the face, pushed hi mdown, and took his noney. The report, quoted
supra, states that "the first unk NM with knife struck L. Pierce
in face and struggle [e]nsued"; that Pierce was forced to the
ground by "NM#1", who jabbed Pierce in the | ower back and butt ock,
telling himto stay on the ground and give up the noney; and that

"Want ed Subj ect #1" then "went into" Pierce's back pocket, renoving

16 The report contains the follow ng description of the
first subject: nane, "UNK'; race, "N'; sex, "M; date of birth,
"APX 20"; height, "5 7""; and weight, "120". For "Wanted
Subject" no. 1, boxes are checked for black hair in a short
"Afro" style, a goatee and nustache, bl ack conpl exi on, round
face, brown eyes, a small nose, good teeth, and a dirty
appearance. The section entitled "Additional
Description/Clothing - Tattoos - Scars and Teeth", contains the
follow ng: "Eyes squinted, cut off blue jeans with T-Shirt,
sneakers w o socks, in possession 4" folding buck knife".

The second subject is described as: nanme, "UNK'; race, "N
sex, "M'; date of birth, "APX 20"; height, "5 7""; and wei ght,
"150". For "Wanted Subject” no. 2, boxes are checked for | ong,
bl ack hair, heavy stocky build, brown conpl exion, |ong facial
shape, brown eyes, |arge nose, good teeth, and dirty appearance.
A box is also checked under the section for "Facial Hair", but
this portion of the report is illegible, and it is unclear
whet her "neat" or "unshaven" was checked. |In the space for
addi tional description, the second subject is described as
wearing "light blue shirt, cut off blue jeans, sneakers w o
socks".



his wallet, and taking a $5.00 bill. At trial, Pierce testified
that the perpetrator later identified as Wl son cane up to himand
tried to go through his pockets; that he hit Wl son and broke free,
but then WIlson hit him knocking his glasses off; that WIson
grabbed him from behind and westled himto the ground; that the
"guy" with the knife placed the knife in his side; and then "they"
went through his pockets and took his noney.

The district court interpreted the report as using the terns
"first unk NM', "NM #1", and "Wanted Subject #1" to refer to the
same individual -- an assailant other than Wlson. It therefore
concl uded that, according to the report, an assailant other than
Wl son struck Pierce, westled himto the ground, and took his
money -- a version that differed materially from Pierce's tria
testinony that WIson struck him and knocked his glasses off,
grabbed him from behind and westled himto the ground, and that
"t hey" took his noney.

The district court's interpretation of the cryptic | abels used
inthe report to describe the perpetrators is certainly plausible.
(One wonders why the author of the report wused, in three
consecutive sentences, three different terns ("first unk NM, "NM
#1", and "Wanted Subject #1") to describe, apparently, the sane
individual.) In any event, considering the circunstances of the
report's preparation, the fact that Pierce neither signed nor
ot herwi se adopted the report, and the |lack of any testinony about
the report by either Pierce or its author, it is extrenely
difficult to evaluate the inpact, if any, that disclosure of the

report, and cross-exam nation of Pierce about the discrepancies



between it and his testinony on direct exam nation, would have had
on the outcone of the trial.

As our court stated in Lindsey v. King, 769 F.2d 1034, 1043
(5th Cr. 1985), "[whether it is reasonably probable that a
different result mght have obtained had the evidence been
di scl osed [can be] a question of agonizing closeness". In making
the close call presented here, we nust not focus solely on the
di screpanci es between Pierce's testinony and the report. W nust
consider also itens which are consistent: (1) the date, tine, and
| ocati on of the robbery, the nunber of assailants involved, and the
anount of noney taken fromeach of the victins are the sane in both
the report and Pierce's testinony; (2) WIlson fits the physica
description of "wanted subject #2" in the report, and Pierce's
description of WIlson at trial is consistent with the report's
description of WIlson;' (3) Pierce's testinmony that the third
suspect stood watch during the robbery is consistent with the
report; and (4) Pierce's testinony that Wlson held himwhile the
ot her assailant stabbed himis consistent with the report, which
states that Pierce noticed a small incision nmade by "want ed subj ect
#1". In addition, Pierce's testinony regarding the robbery is

generally consistent wwth the version of the robbery testified to

1 On cross-examnation at trial, when asked to state how
he had described WIlson to the police on the day of the robbery,
Pi erce responded: "sonmewhat big"; "[a]bout 5 7""; "a | ot of
hair, somewhat |arge"; a "bush" hair style, "[h]igher on the top
than on the side"; wearing a short-sleeved, |ight blue shirt and
cut-off blue jeans, and tennis shoes with no socks; a "rather
| arge" nose with "somewhat acne on his face", eyes that were
"somewhat closed", "a lot of flesh" on his head, and a "Il ow'
forehead; age "18 or 19", a conplexion "in between" |ight and
dark, and a "stout, nuscular" (not "skinny") build.



by Bowi e, the other victim?18

18 As noted, Bowi e could identify Wlson only by his
build. At trial, Bow e described the robbery as foll ows:

[We left school around 4:00 .... It was nyself
and Leonard Pierce. W took the route going past
the punping station ... and we had to go down A

P. Touro towards Florida Avenue .... W were
goi ng around the back of the punping station ..
when one dude canme from around the back of the
punpi ng station. At the sane tinme he cane out,
anot her guy cane from behind us with a knife and
he put it in M. Pierce's back and the third man
canme across fromthe left and he bl ocked us from
going ... to the left and the man from behi nd the
punpi ng station was bl ocking us fromthe right.

So, they put the knife in Leonard's back and ..

he was asking Leonard for his noney and he hit him
and they westled to the ground and while they
were doing that, the man with the knife cane to ne
and asked ne for ny noney and | gave him $6 and he
went back to the guy that was westling with
Leonard. The one with the knife gave the knife to
the man that was hol ding Leonard and t hey
proceeded to go through his pockets and take the
money out of his pockets and after that, they just
ran, they |left because a car was com ng.

Bow e testified that he was wal king on Pierce's right side, and
that "the man that westled Leonard [Pierce] down, he cut across

the left of both of us and ... that is where he cane up at.
Leonard was the closest one. That is why he grabbed Leonard and
westled himto the ground”. On cross-exam nation, defense

counsel asked Bow e what he saw W/ son doing during the robbery,
and Bow e responded:

[He cane up to Leonard ... and he hit Leonard.

He punched himin the jaw .... [H e knocked off
Leonard' s gl asses and broke his gl asses. After he
punched him he ... westled himto the ground

. [While he was westling Leonard to the
ground, the man with the knife canme to nme and took
my nmoney. He went back over to hel p the other
guys rob Leonard. The man with the knife gave the
knife to the guy [WIlson] that was hol di ng
Leonar d.

Bow e testified that Wlson "held the knife in Leonard's back and
the one that first had the knife proceeded to go through his
pockets and take his noney"; and that WIson was wearing a |ight
bl ue shirt and cut-off blue jeans, and white tennis shoes w thout
socks.



Finally, WIlson did not present a strong case for m staken
identity. Although 12 alibi wtnesses testified that, at the tine
of the robbery, WIson was playing football sone distance away, we
agree with the state appellate court's characterization of their
testinony as "less than definite". State v. WIlson, 463 So. 2d at
657. As that court noted, those witnesses "had no reason to fix
events of the day of the robbery in their mnds until weeks
thereafter when [WI son] was charged or, in nost cases, until five
or six nonths later when [WIson's] nother sought them out as
witnesses". |d. at 656.1°

Because the report's description of the robbery is subject to
an interpretationthat is less incrimnating than that presented by
Pierce's testinony, the State should have disclosed it. But ,
al t hough the conduct of the trial m ght have been affected by the
failure to do so, we cannot conclude that there is a reasonable
probability that, had it been disclosed, the outcone of the trial
woul d have been different. Considering the inculpatory, not
excul patory, nature of the version in the report, the report's
consistency with nuch of Pierce's testinony, Pierce's opportunity
to see WIlson during the robbery and his very definite

identification of Wlson at trial, the consistency of Pierce's and

19 On direct appeal, WIson contended that the evidence
was insufficient because a rational trier of fact could not
di sbelieve the testinony of his 12 alibi witnesses. State v.
Wl son, 463 So. 2d at 656. He also contended that the state
appel l ate court shoul d consi der the pol ygraph evidence
(indicating that he and one of his witnesses told the truth at
trial) which he introduced at the hearing on his notion for a new
trial. I1d. at 657. In an extrenely thorough and well -reasoned
opi nion, the state appellate court rejected those contentions.
| d.



Bow e's testinony, and the | ess than definite testinony of Wlson's
alibi wtnesses, we cannot say that our confidence in the outcone
of the trial has been underm ned by the State's failure to discl ose
the report.?°
L1,
At bottom the Brady rule is one of the nethods for seeking to
ensure due process -- a fair trial. Wl son received that.

Accordingly, we REVERSE the judgnent of the district court and

20 For exanple, the discrepancies at issue are far |ess
conpelling than those in an eyew tness's undi scl osed st at enent
and trial testinony in Lindsey v. King, 769 F.2d 1034, 1042 (5th
Cir. 1985). Lindsey's capital nurder conviction and death
sentence rested on the testinony of two identifying eyew tnesses.
The prosecution did not disclose an earlier statenent by one of
themthat he did not see the perpetrator's face. Although the
ot her eyewitness' identification testinony was positive, our
court concluded that, in |ight of the poor circunstances for
identification and the presence at the scene of the defendant's
conpani on, who "bore a striking resenblance" to the defendant,

t he undi scl osed statenent was material. |d. at 1042-43. The
materiality evaluation also seens to have been influenced by the
fact that Lindsey was a capital case and there was "a real
possibility that the wong man is to be executed". |d. at 1043.

As anot her exanple, the discrepancies at issue are also |less
significant than those in Monroe v. Blackburn, 607 F.2d 148 (5th
Cr. 1979), cert. denied, 446 U. S. 957 (1980), in which the
cruci al evidence of guilt was the defendant's fingerprint taken
fromthe door handl e of the robbery victinms truck. 1d. at 150,
152. At trial, the victim who admtted on cross-exam nation
that he did not get a good | ook at the robber and was not able to
positively identify the defendant as such, testified that he
heard a noi se on the door of his truck inmedi ately before the
robbery. Id. But, in his statenent to the police two hours
after the robbery, the victimdid not nention hearing the noise.
|d. The defendant contended that the victims testinony about
the noise was relied on by the prosecutor to establish that his
fingerprint was placed on the door at the tine of the robbery
rather than at sonme other tine. Qur court agreed, holding that
the victims statenent to the police "is inpeachnent evidence of
the sort that goes directly to a substantive issue and coul d be
used in urging that the in-court testinony has been "inproved by
the erroneous addition of what the prosecution needed to support
its theory". 1d. at 152.



REMAND for consideration of Wlson's Sixth Anrendnent claim
REVERSED AND REMANDED

WALTER, District Judge dissenting:



| respectfully dissent. | agree with the majority that "the
determ native question is whether the report was 'material'; [that]
is, whether "there is a reasonabl e probability that, had the report
been disclosed to Wlson, the result of the jury trial would have
been different." United States v. Bagley, 473 U S 667, 682
(1985). However, | disagree wth the nmgjority that a police
report, sworn or unsworn, adopted or not, is not "material" where
it directly calls into question the accuracy and the credibility of
the testinony given by the State's sole witness able to positively
identify WIlson as one of the robbers.?

The majority recognizes that other than the testinony of the
other victim who identified Wlson only by his build, "there was
no other corroborating evidence of WIlson's gquilt...[t]hus,
Pi er ces' eyew tness testinony was essential to Wlson's
conviction...[and] our focus is on whether the report contains
information that could have been used on cross examnation, to
significantly underm ne Pierces' credibility."” (majority opinionp.
14) The police report contained the only evidence capable of
providing the defense with an opportunity to underm ne Pierce's
credibility. H's testinony was enhanced by a sworn version of the
robbery that allowed hima greater opportunity to view the robbers

t han the account described in the report. Pierce' s credibility was

21The majority bases its decision on the following: the police report was unsigned
and unacknowledged by Pierce, the police report contained many similaritiesto the trial
testimony and the other victim gave a similar account and "identified" Wilson by his build.
The mgjority states that "the report does implicate Wilson...it implicates him as one of the
three perpetrators of the armed robbery, each of them aided and abetted the others."”
Footnote 5. | disagree. The police report merely gives agenera description of three armed
robbers and the victim's account of the events as they unfolded. It does not identify Wilson
in particular as one of the perpetrators.



further buttressed by testinony that he was "absolutely sure" and
had "no doubt" that WIson was the person who robbed him Pierce
testified that Wlson was "face to face...less than a foot away
from ny face." The police report is clearly material to the
def ense because it provides evidence that contradicts Pierce's
trial testinony regarding his opportunity to view his attackers.
Wthout the ability to use, or even know of, the inconsistent

police report of the investigating officer, the testinony provided

by the State's sole identifying wtness was all but inpregnable.
Wl son was deprived of his right to a fair trial. See Gglio v
United States, 405 U. S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972)
(defendant's fundanental rights of due process were violated by
non-di scl osure of evidence that inpeached the reliability and
credibility of a key witness where potentially inpeaching evidence
was never presented to the jury for consideration) See also United
States v Oxman, 740 F.2d 1298, 1313 (3rd Gr. 1984) (when
i npeachi ng evidence that significantly inpairs the incrimnatory
quality of a wtness' testinony is not disclosed to the defense, a
new trial nust be granted because the inpeachnent of an
incrimnating witness with significant evidence attacking the
truthful ness of his testinony "mght affect” the jury's assessnent
of reasonabl e doubt and thereby affect the outcone of the trial).

Considering that the police report was Brady evidence, that it
was wongfully withheld by the prosecution, and that it contained
a substantially different account of the robbery than that
presented in open court, had the evidence been disclosed to the

def ense and been used effectively, the result of the proceeding



woul d probably have been different. | respectfully dissent.



