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Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore ALDI SERT", REYNALDO G GARZA and DUHE, Circuit Judges.

ALDI SERT, CGircuit Judge:

This appeal by Joe Conte Toyota, Inc. froma district court
judgnent dismssing its suit agai nst nenbers of the Loui siana Mt or
Vehicle Comm ssion requires us to decide whether the court
correctly upheld the constitutionality of a state regulation
prohi biting any autonobile advertisenents which contain the term

"invoice" on the ground that the termis inherently m sl eadi ng and,

therefore, beyond First Anendnent protection. We uphold the
constitutionality of the regulation and we wll affirm the
j udgnent .

Jurisdiction was proper in the trial court based on 28 U. S. C
8§ 1331. This court has jurisdiction under 28 US C 8§ 1291
Appeal was tinely filed under Rule 4(a) of the Federal Rules of

Appel | ate Procedure.

“Circuit Judge of the Third Grcuit, sitting by designation.



Section 20 of the Rules and Regul ations pronul gated by the
Comm ssion prohibits the use of the term "invoice" in any
advertisement for the sale of a notor vehicle. La.Rev.Stat.Ann. §
32: 1253(E). The reqgulations permt an autonobile dealer to
advertise the actual proposed selling price of a car or an anount
above or below the "Manufacturer's Suggested Retail Price," the
standardi zed price set by the industry for any nodel car with the
sane equi pnent. The asserted purpose of the regulation is to
el imnate m sl eadi ng adverti senents.

Appel  ant proposed to run the follow ng advertisenent in a
| ocal newspaper offering autonobiles for sale:

$49. 00 OVER FACTORY | NVO CE *

The advertisenent copy included a disclainer:

* Deal er invoice may not reflect actual deal er cost.

Appel I ant proposed an alternate disclainer stating:

* I nvoice price indicates anount dealer paid distributor for

car. Due to various factory rebates, holdbacks and
i ncentives, actual dealer cost is lower than invoice
pri ce.

Chal | engi ng Section 20 of the Rul es and Regul ati ons, Joe Conte
Toyota filed a conplaint in the district court seeking to enjoin
the nmenbers of the Mdtor Vehicle Conmmission from abridging its
right to free speech and seeking a declaratory judgnent that the
term "invoice," as wused in the proposed advertisenent, 1is
constitutionally protected speech.

In dismssing the conplaint, the district court concl uded t hat
the term "invoice" as used in this context was inherently
m sl eading and, therefore, not entitled to First Anmendnent
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protection.

The parties agree that the proposed advertisenent s
comercial speech and that the Suprenme Court has laid out a
bl ueprint for determ ning whether certain commercial speech is
entitled to First Amendnent protection:

In comrercial speech cases, then, a four-part analysis has

devel oped. At the outset, we nust determ ne whether the

expression is protected by the First Anendnent. For
comercial speech to cone within that provision, it at | east
must concern lawful activity and not be m sl eadi ng. Next, we
ask whet her the asserted governnental interest is substantial.

If both inquires yield positive answers, we nust determ ne

whet her the regulation directly advances the governnental

i nterest asserted, and whether it is not nore extensive than

IS necessary to serve that interest.

Central Hudson Gas & Elec. Corp. v. Public Serv. Commin of New
York, 447 U.S. 557, 566, 100 S.Ct. 2343, 2351, 65 L.Ed.2d 341
(1980).

Appel l ant contends that the district court erred in finding
the term"invoi ce" inherently m sl eadi ng and, consequently, that it
erred in not considering the remaining prongs of the commercia
speech test. Had it conducted a full inquiry, Appellant contends,
the court would have concluded that a whol esale ban on the term
"invoice" was nore extensive than necessary to serve the state's
substantial interest in protecting the public.

.

In cases raising First Anmendnent issues, we nust "make an
i ndependent exam nation of the whole record." " New York Ti nes Co.
v. Sullivan, 376 U S. 254, 285, 84 S.C. 710, 728-29, 11 L.Ed.2d
686 (1964) (quoting Edwards v. South Carolina, 372 U S. 229, 235,
83 S.Ct. 680, 683, 9 L.Ed.2d 697 (1963)). This exam nation
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i ncl udes an i ndependent review of the trier of fact's findings in
support of that judgnent. See, e.g., NAACWP. v. daiborne
Har dware Co., 458 U. S. 886, 102 S.Ct. 3409, 73 L. Ed.2d 1215 (1982).
Cl ose scrutiny by a reviewi ng court of certain factual findings is
necessary "in cases involving restrictions on the freedomof speech
protected by the First Anmendnent, particularly in those cases in
which it is contended that the communication in issueis wthin one
of the few classes of "unprotected speech.™ Bose Corp. .
Consunmers Union of United States, Inc., 466 U S. 485, 503, 104
S.Ct. 1949, 1961, 80 L.Ed.2d 502 (1984). "Independent appellate
review of such facts assures that the suppression of protected
speech—particularly wunpopular or controversial speech—+s not
i nsul ated fromcl ose scrutiny by the strai ghtforward application of
the clearly-erroneous rule. The rule thus reflects a specia
solicitude for clains that the protections afforded by the First
Amendnent have been unduly abridged.” Planned Parenthood Ass'n v.
Chicago Transit Auth., 767 F.2d 1225, 1229 (7th C r.1985).
L1l

We first must ascertain what is neant by the term"m sl eadi ng"
as used by the Court in Central Hudson. W find initial guidance
inlnre RMJ., 455 U. S 191, 203, 102 S.C. 929, 937, 71 L.Ed. 2d
64 (1982), a commercial speech case in which the Court recogni zed
different gradations of msleading comercial speech and their
effect on the Central Hudson anal ysis:

Truthful advertising related to lawful activities is entitled

to the protections of the First Anendnent. But when the

particul ar content or nethod of the advertising suggests that

it isinherently m sleading or when experi ence has proved t hat
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in fact such advertising is subject to abuse, the States may
i npose appropriate restrictions. M sleading advertising may

be prohibited entirely. But the States may not place an
absolute prohibition on <certain types of potentially
m sleading information ... if the information also may be

presented in a way that is not deceptive.
(enphasi s added).

The Court in In re R MJ. suggested that "inherently"
m sl eadi ng advertising may be banned outright, but "potentially"
m sl eadi ng advertising may not. In attenpting to understand the
di stinction, we derive additional guidance froma | ater commerci al
speech case, Peel v. Attorney D sciplinary Comm ssion, 496 U. S. 91,
110 S.Ct. 2281, 110 L.Ed.2d 83 (1990).

Al t hough there was no majority opinion in Peel, the opinions
of several justices shed sone |ight on the hierarchy of m sl eading
commerci al speech. Furthernore, the Court identified a third
category of m sleading comercial speech, "actually m sl eading."
ld. (Stevens, J.).

Justice Stevens, in an opinion joined by Justice Brennan,
Justice Blackmun and Justice Kennedy, suggested that commerci al
speech is "actually" msleading when there is evidence of
deception. 1d. at 106, 110 S.C. at 1694. Justice Marshall agreed
that a statenent is "actually" m sl eadi ng when the record contai ns
evi dence that recipients of commercial speech "actually ha[ve] been
m sled by the statenent.” 1d. at 112, 110 S.C. at 1697 (Marshall,
J. and Brennan, J., concurring).

A statenent is "inherently" msleadi ng when, notw t hstandi ng
a lack of evidence of actual deception in the record, "the
particul ar net hod by which the information is inparted to consuners
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is inherently conducive to deception and coercion.” |d. (Marshall,
J. and Brennan, J., concurring). Included is "commercial speech
that is devoid of intrinsic neaning." ld. (Marshall, J. and
Brennan, J., concurring). In her dissent, Justice O Connor added
that "inherently m sleading" neans "inherently likely to deceive
the public." ld. at 121, 110 S. CG. at 1702 (O Connor, J.,
Rehnquist, C.J. and Scalia, J., dissenting). Ctinglnre RMJ.,
Justice Marshall noted that states may prohibit actually or
i nherently m sl eadi ng conmerci al speech entirely. 1d. at 111, 110
S.C. at 1697 (Marshall, J. and Brennan, J., concurring).

Fromall of this we conclude that a statenent is actually or
i nherently m sl eading when it deceives or is inherently likely to
decei ve.

| V.

Anpl e evidence in the record supports the conclusion that the
term"invoice" as used in the proposed advertisenent at a m ni num
is likely to deceive and is therefore inherently m sl eadi ng.

Joe Conte, the principal of the corporate Appellant, testified
t hat many consuners m stakenly believed that the difference between
invoice price and the sale price constituted the dealer's profit.

Raynond Brandt, a car dealer with 10 years experience,
testified that "invoice" inrelation to price has no fixed neani ng
anong car dealers and that "invoice" price varies over tinme and
fromdeal er to dealer.

Arthur Tait, a car dealer since 1951, testified that "$49.00

over invoice" gives no information that the consunmer can use in



judging the price of a vehicle.

Even where the consuner is shown a manufacturer invoice, a
sanple invoice from Joe Conte Toyota shows no |ess than four
different "invoice prices": "[Al base vehicle price at dealer's
cost of $14,190.00, a base vehicle price with accessories at
deal er' s cost of $16,407.30, atotal vehicle price with adverti sing
expense, inland freight and handling at dealer's cost of
$16, 929. 30, and a net deal er invoice anount of $16,860.00." Brief
for Appellee at 11

In addition, we note that the main text of the proposed
advertisenent used the term"factory invoice" and the disclainer,
"dealer invoice." Appellant's alternative disclainer introduced
still another expression, the "amount dealer paid distributor.”
Thus, in the proposed advertisenent, the invoices and anounts are
attributed to three different sources—the dealer, the factory and
the distributor. At best thisis difficult for a reader to foll ow,
at worst it is unrelievedly confusing.

The district court concluded that Appellant's proposed

adverti senent "conveys no useful information to the consuner.” Joe
Conte Toyota, Inc. v. Benson, No. 92-0993, 1993 W. 114507 at *1
(E.D. La. April 6, 1993). It also found that:

Due to hol dbacks, incentives, and rebates, the invoi ce anpunt

bears little relation to the dealer's true cost. To the
extent that the term"invoice" provides any information to the
consuner, it is msleading; its use can only be intended to

confuse the invoice anobunt with the dealer's actual cost.
Plaintiff in effect concedes this whenit offers to explainin
its proposed ads that the term"invoi ce" does not nean what it
appears to nean.

|d. The court concl uded that, because use of the word "i nvoice" is
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"cal cul ated to confuse the consuner,” it is "inherently m sl eadi ng
and not entitled to protection wunder the First Anendnent.
Accordingly, the state may constitutionally ban its use by
plaintiff in plaintiff's advertising." |d. (footnote omtted).

V.

The Suprene Court of New Jersey is currently the only
appel late court to address the constitutionality of a prohibition
of the term "invoice" in autonobile advertising. The New Jersey
Court held that the terns "dealer invoice" and "invoice" in
autonobile advertisenents were msleading and beyond First
Amendnent protection. Barry v. Arrow Pontiac, Inc., 100 N J. 57
494 A . 2d 804 (1985). The Court held:

[T]he term "dealer invoice" has no fixed, ascertainable

meani ng to the average consuner.... [T]he cost as adverti sed

is not the ultimte cost of the autonobile to the dealer. In
the context of the sale of new autonobiles, we find that the
terms  "cost," "inventory," and "invoice" are equally
anor phous, and hence equally msleading to the public...

[I]t is inportant that consuners be protected from

m sl eading information.... Hence we conclude that the term

"deal er invoice," ... cones within the scope and i ntendnent of

that regulation and the Act and that the advertising is

m sl eadi ng and deceptive to the consum ng public.

| nasnuch as we find the advertisenent to be m sl eadi ng,

we hold that the regulation does not infringe upon
[advertiser's] First Amendnent right to engage in comrerci al
speech.

Id. at 71-72, 494 A 2d 804.
We are persuaded by the reasoning of the New Jersey Suprene

Court.! W are satisfied that the proposed advertising copy with

lAppel l ant attenpts to distinguish Barry and argues that
"the advertisenent at issue in Barry contained absolutely no
di scl ai mer or explanatory | anguage. Here, Conte proposed clearly
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the suggested alternative disclainers is inherently m sl eadi ng.

Because there is anple evidence on the record to support the
district court's finding that use of the word "invoice" in
aut onobi |l e advertisenent is inherently msleading, its conclusion
that the commercial speech in question fell beyond First Amendnent
protection was not in error. Consequently, there was no need for
the court to consider the remaining prongs of the Central Hudson
test.

VI,
The judgnent of the district court is AFFI RMED

worded disclainmers.” Brief for Appellant at 9. Not only is this
di scl ai mer argunent of questionable relevance, but Appellant's
statenent in its brief is not supported by the record in Barry.
As the dissent in a |lower court decision noted, Barry v. Arrow
Pontiac, Inc., 193 N.J. Super. 613, 626, 475 A 2d 632 (1984)
(Botter, J., dissenting), and as the New Jersey Suprene Court
confirnmed, Barry, 100 N.J. at 77, 494 A 2d 804 (difford, J. and
Stein, J., dissenting):

It is advant ageous for buyers to know at | east the
anount of the dealer's invoice price. |If the fear is
that they will not avail thenselves of information in
the public domain, nanely, that deal er invoice price
does not nean actual cost, a sinple renedy can be
supplied by tailoring the regulation to neet this need.
It is worth repeating that the invoice in evidence
contains this notice to prospective buyers.

(enphasi s added).



