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Appeal from the United States District Court for the Eastern
District of Louisiana.

Before WOOD, Jr.," JONES and SM TH, Circuit Judges.

EDITH H JONES, G rcuit Judge:

In this Chapter 11 Bankruptcy case, the bankruptcy and
district courts refused to hold that nearly $70,000 owed to Omi
was nondi schar geabl e because t he debt was not properly scheduled in
tinme to permit Omi to file a proof of claimand Omi had no ot her
notice or actual know edge of the case. See 11 U.S.C. 8§ 523(a)(3).
| nstead, the courts authorized "for Omi's benefit" an extension of
time to file a proof of claim and they justified the extension
under their construction of section 523(a)(3) and alternately of
Bankruptcy Code 8§ 105 and Bankruptcy Rules 3003(c)(3) and
9006(b)(1). Neither those statutory provisions and rules nor any
case | aw authority supports what the courts did. W nust reverse.

BACKGROUND

“Circuit Judge of the Seventh Crcuit, sitting by
desi gnation



The Smiths filed a Chapter 11 bankruptcy proceeding in
Decenber 1987. Omi was an unsecured creditor to which M. Smth
owed approximately $68,000 as a personal guarantor on a failed
| ease agreenent between Omi and St. Charles Health Care Center
Inc. Omi was listed as a creditor but was not included in the
debtors' mailing matrix and was thus left out of the ordinary
bankruptcy notice | oop. Sonehow, the debtors also "forgot” to |ist
approxi mately 60 other creditors until years later. |In March 1990,
the debtors anmended their mailing matrix and added an old,
i ncorrect address for Omi. The debtors could have obtai ned Omi's
correct address fromthe Atl anta tel ephone directory, the office of
the Georgia Secretary of State, Omi's current tel ephone nunber, or
fromOmi's counsel in New Ol eans who had earlier represented the
conpany in dealings with the Smths.

On April 3, 1990, the bankruptcy court fixed May 11, 1990 as
the |l ast day on which proofs of claimor interest could be filed in
the debtors' case. Omi received neither this notice; nor the
debtors' second anended pl an of reorgani zati on; nor the January 3,
1991 order fixing January 30, 1991 as the last day for filing
acceptances or rejections of that plan; nor the order confirmng
debtors' second anended plan which was entered February 7, 1991.

Unaware of the bankruptcy, in Mrch 1991 Omi filed a
diversity suit in federal court seeking recovery agai nst the Smths
on their guarantee. On May 7, 1991, counsel for Omi was i nforned
of the bankruptcy proceeding for the first time by neans of a

letter from the Smths' counsel. Litigation then ensued in the



bankruptcy court, and the court agreed that Omi had neither been
"duly schedul ed" nor "duly listed" as a creditor in the Chapter 11
case. Further, the court agreed, Owmi received no actual or
constructive notice or know edge of the bankruptcy filing until My
7, 1991, four years after it was filed, one year after the deadline
to file a proof of claimhad passed, and three nonths after a pl an
of reorganization had been approved by the creditors. The
bankruptcy court found that the debtors could have ascertained
Omi's address by sinply picking up the tel ephone and stated, "This
court does not condone such a | ack of diligence on the part of the
debtor." The bankruptcy court did not find "excusabl e neglect" or
"due diligence" on the part of the debtors.

Notw thstanding its apparent recognition that the debtors'
failure properly and tinely to schedule Omi's claimand Omi's
total lack of knowledge of the case rendered QOmi's debt
nondi schar geabl e under section 523(a)(3), the court invoked its
"equi tabl e" powers under 11 U.S.C. § 105(a). It refused to declare
t he debt nondi schargeabl e and i nstead extended the bar date at the
debtors' request in order to "enable”" Omi to file a |late proof of
claimand, if it so desired, to contest the Smths' discharge or
the dischargeability of the indebtedness.

The district court affirnmed the 8 105 holding and also
construed 8 523(a)(3) to nmean that Omi's debt was discharged
despite |l ack of notice of the case because the bankruptcy court, by
authorizing Omi's late-filed proof of claim nmade it a "tinely"

claimfor purposes of § 523(a)(3).



DI SCUSSI ON
This court reviews findings of fact for clear error and
concl usi ons of |aw de novo.
As the courts bel ow recogni zed, Omi's debt would ordinarily
have been rendered nondi schargeable by the plain terns of section
523(a) (3). Section 523(a)(3) excepts from the operation of a

di scharge any debt:

neither |isted nor scheduled under section 521(1) of this
title, with the nane, if known to the debtor, of the creditor
to whomsuch debt is owed, intine to permt ... tinely filing

of a proof of claim unless such creditor had notice or actual
know edge of the case in tinme for such tinely filing...

Om ssion of a creditor's nane fromthe mailing matrix is just as
i nperm ssi ble as om ssion fromthe formal schedul es. See Bonner v.
Adans (In re Adanms), 734 F.2d 1094 (5th G r.1984). The courts, and
the debtor on appeal, try to escape this net in several ways.
First, the debtor contends that section 523(a)(3) is concerned only
wth the debtor's ability to file a "tinely" proof of claim hence
the "remedy" of allowing the creditor to file a proof of claimwll
suffice. Alternatively, they relied on the equitable powers
conferred on bankruptcy courts by section 105 of the Code. As
anot her fallback, they invoked Bankruptcy Rules 3003(c)(3) and
9006(b)(1). Mysteriously absent fromeither of the | ower courts

opinions or the appellees' briefs is any decision of any court
anywhere all owi ng a Chapter 11 debtor to join in his bankruptcy—-and
hence di scharge—a creditor who had not been properly schedul ed or
noticed with the proceedings at any tinme pertinent to the Chapter

11 process. Upon exam nation, the reason for this absence of



authority is clear: the |ower courts were w ong.
A. Section 523(a)(3)

In a recent construction of section 523(a)(3), this court
hel d that debtors in a no-asset proceedi ng could re-open their case
to schedule creditors about whose clains they had accidentally
forgotten. See Stone v. Caplan (In re Stone), 10 F.3d 285 (5th
Cir.1994). This court adopted as the touchstone for interpreting
section 523(a)(3) an earlier decision of the circuit in Robinson v.
Mann, 339 F.2d 547 (5th Cr.1964). See Stone, 10 F.3d at 290
According to Stone, the enactnent of section 523(a)(3) of the
Bankruptcy Code legislatively overruled an earlier Suprene Court
decision that required strict construction of the no-notice ground
for nondischargeability. See id.! Qur court, lining up with the
deci sions of several other circuit courts, enployed the Robinson
test to determ ne nondi schargeability where a creditor's claimhas
not been properly scheduled prior to the bar date. See id. at 290
n. 10. Robinson identified three factors relevant to determ ning
whether a debtor's failure to list a creditor wll prevent
di scharge of the unschedul ed debt. In Stone, the enploynent of the
Robi nson test resulted in the court's granting permssion to the

debtor to schedule the hitherto unlisted creditor |argely because

1St one states that the enactnent of § 523(a)(3) in the
Bankruptcy Code was intended to overrule the Suprene Court's
strict construction of its Bankruptcy Act predecessor provision §
17(a)(3) in Birkett v. Colunbia Bank, 195 U S. 345, 25 S. Ct. 38,
49 L.Ed. 231 (1904). See Stone, 10 F. 3d at 290. One may argue
academ cally what Congress intended to do and what it actually
acconpl i shed by the mnor word changes between the two
provi sions. Qur court had not specul ated on that question before
Stone, so Stone is now dispositive of it in our circuit.
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the case was a no-asset case. |In a Chapter 7 no-asset case, the
creditor has no obligationto file a proof of claim see Bankruptcy
Rul e 2002(e), hence nothing to gain or lose fromfiling a "tinmely"
claim? Additionally, it mattered to the Stone decision that the
debtors' failure to schedule the particular claim was nerely
i nadvertent, acconpanied by no inproper notive, fraud, or
intentional design. See Stone, 10 F.3d at 291.

Al though this is not a no-asset case, the construction of
section 523(a)(3) adopted in Stone is binding on this panel.
Accordi ng to Stone, incorporating Robi nson, courts nmust exam ne t he
reason the debtor failed to list the creditor, the anount of
di sruption which would likely occur by an untinely listing of the
claim and any prejudice suffered by the listed creditors and the
unlisted creditor in question. See id. at 290. Stone supports the
met hodol ogy of the |l ower courts in this case but not their result.

First, contrary to the facts in Stone, the Smths were not

2Several bankruptcy courts, concerned with the disruption
that may result from reopening no-asset cases to permt the late
scheduling of creditors, have offered a different and very
persuasi ve readi ng of section 523(a)(3). These courts suggest
t hat under section 727(b), a debtor is statutorily entitled to a
di scharge fromall of his pre-petition debts, listed or unlisted,
unl ess a specific exception to discharge applies. Section
523(a)(3), these courts note, only applies where a proof of claim
woul d have been required. In no-asset cases, because the
creditors are instructed not to file proofs of claim section
523(a)(3) does not apply. Hence, there is no justification for
re-openi ng the bankruptcy case to permt a futile act. As these
courts point out, the debtors can always advance the defense of
discharge in a later state or federal court proceeding on the
unschedul ed debt. See, e.g., Inre Stecklow, 144 B.R 314
(Bankr.D. Md. 1992); In re Guzman, 130 B.R 489
(Bankr.WD. Tex. 1991). See generally 8 Collier on Bankruptcy
5010.06 and n. 7 (15th ed. 1994).
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W thout fault in failing to list Omi on their original mailing
matrix and in later listing Omi at the wong address. |ndeed, the
facts here reek of irresponsibility, if not worse.

Omi's present counsel and the Smths' current law firm had
both been counsel of record in a previous bankruptcy proceeding
filed by the conpany whose debts Smth guaranteed to Omi.
Nevert hel ess, the Smths have contended that they were unable to
"find" Omi in order properly to schedule and list it in their
personal bankruptcy. Omi was neither duly scheduled nor duly
listed as a creditor on the mailing matrix for the Chapter 11
pr oceedi ng. Two and one-half years after filing bankruptcy the
debtors filed a request to place Omi's address on the nmailing
matri x—and they inserted the wong address. As a result of the
debtors' carel essness, Omi did not |earn of the bankruptcy filing
or pendency of the proceeding, instituted in 1987, until My 7,
1991. Omi received its first notice approximately three and
one-half years after the case was filed, one year after the bar
date for proofs of claim had passed, and three nonths after the
plan of reorganization had been approved by creditors. The
bankruptcy court found that the debtors could have | earned Omi's
correct address by picking up the tel ephone and concluded that it
could not condone such "a lack of diligence on the part of the
debtor." Coupled with the fact that the debtors apparently failed
properly to schedul e a nunber of other creditors for several years,
their error wth regard to Omi can hardly be ternmed nere

negl i gence or inadvertence.



The second Stone/ Robi nson factor focuses on undue di sruption
to courts' dockets. The bankruptcy court here m nim zed di sruption
by effectively extending the deadline for proofs of claim and
including Omi retroactively anong the creditors whose clains had
been filed and approved by the court. Little disruption occurred
in the court's handling of this case.?

The third Stone/ Robi nson factor, which evaluates prejudice to
the creditors, is the nost critical here. In Stone, the court
found no prejudice either to the creditors who were included or to
those who were omtted from the debtors' original schedules.
Because Stone was a no-asset case in which creditors were not even
required to file proofs of claim there were no assets to be
distributed anong the creditors. Here, the bankruptcy court sought
to deflect the question of prejudice to Omi by stating that no
di stributions had yet been nade in the case and by ordering Omi to
participate as a |ate-approved claimnt. VWhat the court
over | ooked, however, was a critical difference between |iquidation
and reorgani zation cases. Dramatic consequences integral to the
theory and practice of Chapter 11 acconpanied the Smths
obligation to schedul e and properly identify their creditors to the

court. As presently structured, Chapter 11 is a participatory

31f permitting the re-opening of cases for late-filed clains
were to becone wi despread, courts' dockets woul d be disrupted.
It is not inconceivable that a late-filed claimcould so alter
the distribution schenme for like creditors that they m ght object
to the claim see Bankr.R 3007, or its consequences. D sruption
could also occur fromthe late filing of discharge and
di schargeability conplaints that nust be permtted in tandemw th
|ate-filed clains. See 11 U . S.C. 8§ 523(a)(3).
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endeavor in which the secured and unsecured creditors negotiate
wth the debtor a plan of reorganization that suits their
i ndi vidual and collective interests. If a creditor is not
schedul ed or notified of the bankruptcy, it loses its opportunity
to participate and i nfluence the negotiating process. Needless to
say, the creditor may also |ose the opportunity to try to call a
halt to a Chapter 11 case that is hopelessly msnmanaged or
over - ext ended. Mbreover, w thout proper notice, the creditor |oses
the rights to object to its initial claimclassification, to vote
on the plan, and if necessary, to object to confirmation. That the
creditor may ultimately share in the fruits of a confirnmed plan is
smal | solace when the creditor has been |left out of the process
that led to the plan's formation.* QOmi was seriously prejudiced
by the late notification of the Smths' bankruptcy that it
recei ved.

Prejudice to other creditors of the Smths by authorizing
Omi's late-filed claimmght al so easily be hypot hesi zed, al t hough
the bankruptcy court believed the contrary. I ncluding an
unantici pated claimsuch as Omi's in a particular creditor class
after the plan has been negotiated m ght upset the expectations of
recovery that supported other creditors' votes for the plan. It is
not accurate, however, to say that holding Omi's claim
nondi schar geabl e necessarily prejudices the other creditors unl ess

that ruling would inpair the success of the confirnmed plan. The

‘Al t hough a creditor's scope of participation in a Chapter 7
case is necessarily narrower, simlar considerations could cause
prejudice in that situation as well.
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record discloses no firmconclusion regarding prejudice to Omi's
other creditors.

The Smths also hope to avoid the application of the
St one/ Robi nson factors by an artful interpretation of section
523(a) (3) not advanced in Stone. Thus, the Smths contend, section
523(a) (3) expresses concern only with the ability of the creditor
to file a "tinmely" proof of claim(or atinely conplaint to avoid
di schargeability in certain cases) with two consequences for this
case. First, the bankruptcy court, by extending the due date for
Omi's proof of claim rendered it "tinely" wthin section
523(a) (3). Second, because the proof of claimwas "tinely," no
other events in the bankruptcy are relevant to assessing the
debtor's conpliance with that section. If this interpretation were
correct, there would hardly be any reason for a debtor to respect
the requirenent of filing tinely, conplete, and accurate schedul es
of creditors, for it could always seek a retroactive cure for
tardi ness as the debtors did here. The debtors' interpretationis
logically inconsistent with the reasoning of Stone if it affords no
room for the "equitable principles" on which Stone relied when
determning the propriety of allowng the debtor to schedule a
previously omtted claim It is alsodifficult to believe that the
bankruptcy courts' tineliness fiat, which this construction of 8§
523(a) (3) woul d condone, ought to supplant so easily the bankruptcy
rules regarding the filing of schedul es and bar dates for proofs of
claim The opportunities to manipulate the bankruptcy process

woul d sinply be too tenpting to support a concl usion that Congress

10



intended "tinmeliness" to be determ ned at the sole discretion of a
bankruptcy court wthout reference to the circunstances of the
case.

We are thus unpersuaded that under the Stone/ Robi nson test, §
523(a)(3) authorized the bankruptcy court to order that Omi file
a retroactively "tinmely" proof of <claim rather than gain a
nondi schar geabl e debt .

B. Section 105(a)

Section 105(a) of Title 11 gives bankruptcy courts the
equitable power to issue any order "necessary or appropriate to
carry out the provisions [of the Bankruptcy Code and Rules]." From
this section emanate the general equitable powers of bankruptcy
courts. Those powers, however, have their limts, and the district
court erred in holding that section 105(a) could be invoked here.

Bankruptcy courts cannot wuse their equity powers under
Section 105(a) to fashion substantive rights and renedies not
contained in the Bankruptcy Code or Rules or to negate substantive
rights or renedies that are available. See Oficial Comnmttee of
Equity Sec. Holders v. WMbey, 832 F.2d 299, 302 (4th G r.1987),
cert. denied, 485 U S 962, 108 S.Ct. 1228, 99 L. Ed. 2d 428 (1988),
cited with approval in Browning v. Navarro, 887 F.2d 553, 559 (5th
Cir.1989). Federal Rules of Bankruptcy Procedure 3003(c)(3) and
9006(b) (1) govern extensions of time, and those rules provide, in
pertinent part, "The court shall fix and for cause shown nmay extend
the time within which proofs of claimor interest may be filed."

Fed. R Bankr.P. 3003(c)(3) (regarding cases fil ed under Chapter 9 or
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Chapter 11).
[When an act is required or allowed to be done at or within
a specified period by these rules or by a notice given
t hereunder or by order of court, the court for cause shown may
at any tinme in its discretion (1) with or without notion or
notice order the period enlarged if the request therefor is
made before the expiration of the period originally prescribed
or as extended by a previous order or (2) on notion nade after
the expiration of the specified period permt the act to be
done where the failure to act was the result of excusable
negl ect.

Fed. R Bankr. P. 9006(b)(1).

Rul es 3003(c)(3) and 9006(b) (1), which courts have hel d nust
be read together, provide the criteria the bankruptcy court should
have used to anal yze whether to extend the deadline for filing a
proof of claimin the Smths' reorgani zati on case. See Brunsw ck
Assocs. Ltd. Partnership v. Pioneer Inv. Servs. Co. (In re Pioneer
Inv. Servs. Co.), 943 F.2d 673, 676 (6th Cr.1991), aff'd, --- U S,
----, 113 S.C. 1489, 123 L.Ed.2d 74 (1993); Wight v. Placid G|
Co., 107 B.R 104, 105-06 (N.D. Tex.1989). Bankruptcy courts cannot
use their equitable powers created by Section 105(a) to expand the
requi renents of Rules 3003(c)(3) and 9006(b)(1). Thus, the
district court erredin justifying the extension of tinme for filing
based on Section 105(a).

C. Bankruptcy Rules 3003(c)(3) and 9006(b) (1)

Moreover, to the extent that the decision of the bankruptcy
court to extend the deadline for filing a proof of claimwas based
on Rul es 3003(c)(3) and 9006(b)(1), it was wong. Rule 3003(c)(3),
read together with Rul e 9006(b) (1), asks first whether the request
for enlargenent of tinme was made before the deadline expired. See

Fed. R Bankr.P. 9006(b)(1). In this case, that deadline | ong since
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had expired. Thus, the crux of the matter is the second question
in Rule 9006(b) (1), whether the failure was a result of excusable
negl ect.

The Smths' neglect to notify Omi of the bankruptcy
proceedi ngs for alnobst four years was not excusable. Excusabl e
neglect is the "failure to tinely perform a duty due to
ci rcunst ances that were beyond t he reasonabl e control of the person
whose duty it was to perform™ The bankruptcy court, however,
specifically found "a | ack of diligence" on the part of the Smths®
and extended the tinme in which to file a proof of claimbased on
consi derations ot her than excusabl e negl ect. Doing so circunvented
Rul es 3003(c)(3) and 9006(b)(1).

CONCLUSI ON

The factors enpl oyed by this court under Stone/ Robinson and §
523(a)(3) to evaluate a debtor's request to authorize late filing
of a proof of claimdo not justify granting relief tothe Smths in
this case. Neither 8§ 105(a) nor the Bankruptcy Rul es authorized
the lower courts' actions. Under 8§ 523(a)(3), the debt owed to
Omi, which had no tinely actual or constructive notice of the
Smths' Chapter 11 case, was not discharged.

The judgnents of the bankruptcy and district courts are

°The district court characterized the Snmths' conduct as
"good faith m stakes" and stated that the bankruptcy court found
that the Smths used reasonable diligence. As for good faith,
t he bankruptcy court made no such finding, and as for reasonabl e
diligence, the bankruptcy court found that the Smths had not
been diligent. Gven that the district court failed to explain
how t he bankruptcy court's factual findings were clearly
erroneous, the district court erred in finding that the Smths
acted in good faith using reasonable diligence.
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REVERSED, and the case is REMANDED with instructions to enter

j udgnent declaring that Omi's debt is not discharged.
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