United States Court of Appeals,
Fifth Grcuit.
No. 93-3539.

GULF I SLAND-1V, INC. and @Gulf Island IV a/k/ia La Prt, Plaintiffs-
Appel | ant s,

V.
BLUE STREAK-GULF IS OPS a/k/a Blue Streak Inc., et al. and LIl oyds
Underwiters of London, Underwiters at LlIoyds, London subscri bing
to policy No. MCO792SAH, Defendant s- Appel |l ees.

July 5, 1994.

Appeals from the United States District Court for the Eastern
District of Louisiana.

Bef ore REAVLEY, JONES and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

The appellants, "@lf Island,"” appeal from the district
court's entry of sunmmary judgnent based upon res judicata. The
appeal involves an attack on the district court's application of
the doctrine of res judicata. W reverse.

| . FACTS AND PROCEDURAL HI STORY

In June 1985, the vessel L/B GULF | SLAND |V capsized in the
@ul f of Mexico and suffered severe damage. |In COctober 1985, after
t he vessel had been repaired, Hurricane Juan overturned it, and the
vessel suffered additional danmage. According to the parties on
appeal, a partnership known as Blue Streak Qulf Island Operations

(BS-A O was operating the vessel when it collapsed.? The entity

The court bel ow found that the vessel was operated by and
under the exclusive control of: Blue Streak Marine, Inc.; Blue
Streak O fshore, Inc.; Blue Streak-@ulf Island Mrine
Operations, a partnership also known as Blue Streak/ @il f |sland
Marine Operations, Inc.; and Blue Streak Operations, Inc. Apri
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of BS-A3 O has di ssol ved.

The two appellants, @Qulf Island IV, a Louisiana partnership
and owner of the vessel, and Gulf Island IV, Inc., the managing
partner of GQulf Island IV, are referred to as "Qulf Island."2 The
three appellees collectively referred to as "Blue Streak" are Bl ue
Streak Qperations, Inc., Blue Streak Marine, Inc. and Blue Streak
O fshore, Inc. Underwiters at Lloyd's, London (Underwiters) had
underwitten an unbrella liability i nsurance policy for Blue Streak
and is now the fourth appell ee.

I n Decenber of 1985, Gulf Island IV filed the first |awsuit,
alleging diversity and admralty and maritinme jurisdiction, agai nst
their own insurance carriers, \Wwusau and Anerican Marine
Underwiters, Inc. (AMJ), seeking damages due to the failure to pay
benefits under the hull policy for physical damage to the vessel as
a result of both of the above-described 1985 casualties and for
downtinme of the vessel occurring after the damage w ought by
Hurri cane Juan. The vessel was covered by two i nsurance policies,
a hull and machinery policy and a protection and i ndemity policy,
which were issued by Wusau. Both policies listed the naned
assured as: @ilf Island Marine;, Blue Streak Gulf |sland Marine
Operations, Inc. (Qperator); and Cceanic Fleet, Inc. Utinmately,
the parties advised the court that the action had been settled,

and, as a result, the court, on Septenber 29, 1986, issued a

30, 1993 Order at 1.

2aul f Island Marine, Inc., a general partner of @ilf |sland
IV, is not a party to the case at bar.
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sixty-day order of dismssal, expressly allowng the right to
reopen the action if the settlenent had not been consummated. It
is undi sputed that Qulf Island never noved to reopen the 1985 suit.

Additionally, while that suit was pending, it was consol i dated
wth several other suits, including a suit brought by Hope
Contractors, Inc. In the Hope suit, the plaintiff-contractors
nanmed, anong others, the follow ng defendants, Gulf Island IV, Qulf
Island IV, Inc., @lf Island Marine, Inc., and Blue Streak/ CGulf
| sl and, which was identified as a Loui siana partnership. The Hope
contractors sought paynent on an account for post-casualty sal vage
and repairs to the vessel. @ilf Island inpleaded AMP and Wausau,
seeking coverage under the hull and nmachinery policy for the
sal vage and repairs perforned by the Hope contractors.

In June of 1988, Gulf Island brought the instant admralty and
maritime suit against Blue Streak Mrine, Inc., Blue Streak
O fshore, Inc., and Enployers | nsurance of Wausau* for negli gence,
breach of warranty of workmanli ke performance in regard to both of
t he 1985 casualties, and for | osses due to downtine of the vessel.
Blue Streak then filed a third-party conplaint nam ng Underwiters
and seeking coverage under its unbrella policy. Blue Streak also
filed a cross-clai magai nst WAausau seeki ng coverage under its own

protection and i ndemmi ty i nsurance policy, allegingthat the policy

SAMU is not a party to the case at bar.

“The court bel ow granted Wausau's notion for sunmary
judgnent on the ground that the Protection and I ndemity policy
did not provide coverage for danmage to Gulf Island IV because it
is a schedul ed vessel. MWausau is not a party to this appeal.
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requi red Wausau to protect and indemify Blue Streak from the
clains asserted by Gulf Island. @ulf Island | ater supplenented its
conplaint to nane Underwriters as a defendant seeking the benefits
of coverage under Blue Streak's unbrella policy.

Blue Streak and Underwriters both filed notions for summary
judgnent, arguing that res judicata applied as a bar to the
proceedi ngs agai nst themon the basis of the court's Septenber 29,
1986 order of dismssal in the prior suit. The district court
agreed and granted summary judgnent for Underwiters and Bl ue
Streak. @l f Island now appeals, arguing that the district court
erred in finding that res judicata barred the instant clains
agai nst both underwiters and Bl ue Streak.

1. STANDARDS OF REVI EW

When a sunmary judgnent is appealed, this Court evaluates a
district court's decision to grant summary judgnent by review ng
the record under the sanme standards that the district court applied
to determ ne whet her summary judgnent was appropriate. Herrera v.
MIlsap, 862 F.2d 1157, 1159 (5th Cr.1989). Therefore, the
summary judgnment wll be affirmed only when this Court is
"convinced, after an i ndependent review of the record, that "there
IS no genuine issue as to any material fact' and that the novant is
entitled to judgnent as a matter of law. " |d. (quoting Brooks,
Tarlton, G lbert, Douglas & Kressler v. United States Fire Ins.
Co., 832 F.2d 1358, 1364 (5th Cir.1987) and Fed.R Giv.P. 56(c)).
Fact questions must be considered with deference to the nonnovant.

Herrera v. MIllsap, 862 F.2d at 1159. Questions of law are



reviewed de novo. Id.

As previously set forth, the district court found that the
clains were barred by res judicata. Federal |aw determ nes the res
judicata effect of a prior federal court judgnent. Russel | v.
SunAnerica Securities, Inc., 962 F.2d 1169, 1172 (5th Cr.1992).
In order for res judicata to apply, the follow ng four requirenents
must be met. First, the parties in the instant action nust be the
sane as or in privity with the parties in the prior action in
guesti on. United States v. Shanbaum 10 F.3d 305, 310 (5th
Cir.1994). Second, the court that rendered the prior judgnent nust
have been a court of conpetent jurisdiction. Id. Third, the prior
action nust have termnated with a final judgnent on the nerits.
Id. Fourth, the sane claimor cause of action nust be involved in
both suits. Id.

I11. BLUE STREAK'S CLAIM OF RES JUDI CATA

Regarding the first requirenent, Blue Streak argues that it
did not have to be a party (or in privity with a party) to the 1985
action. Instead, Blue Streak argues that only the party agai nst
whom the plea of res judicata is asserted (in this case Glf
| sland) nust be a party to the prior action. Contrary to Bl ue
Streak's assertion, both parties nust be identical to or inprivity
wth the parties in the prior suit for res judicata to apply.

In support of the proposition that it did not have to be a
party to or in privity with a party to the prior action, Blue
Streak cites Bl onder-Tongue Lab., Inc. v. University of Illinois

Foundation, 402 U S 313, 91 S .. 1434, 28 L.Ed.2d 788 (1971).



Blue Streak's reliance on Bl onder-Tongue is m splaced. |n Bl onder-
Tongue, the Suprene Court "elimnated the requirenent of nutuality
in applying collateral estoppel to bar relitigation of issues
decided earlier in federal-court suits." Alen v. MCurry, 449
U S 90, 94-95, 101 S. . 411, 415, 66 L. Ed.2d 308 (1980) (enphasis
added) . As this Court has recognized, the doctrine of res
judicata, in its broadest sense, enconpasses two distinct
precl usion concepts, claim preclusion (res judicata) and issue
preclusion (collateral estoppel). United States v. Shanbaum 10
F.3d at 310. "Unfortunately, the term nology used in this area of
the | aw often breeds confusion."” Id. Thus, although the Bl onder-
Tongue opinion recites the term"res judicata," it apparently is
using it inits broad sense. As the Suprene Court stated in Allen
v. McCurry, supra, it was the nmutuality requirenent in the context
of collateral estoppel that was elim nated.

Recently, in Russell v. SunAnerica Securities, Inc., 962 F. 2d
at 1172-76, this Court addressed the question whether res judicata
shoul d have barred the suit against a defendant-appell ee that had
not been a party to the prior suit. Addressing the identity of
parties requirenment of res judicata, this Court expl ained that "[a]
non-party defendant can assert res judicata so long as it is in
"privity' with the naned defendant."” |d. at 1173. Bl ue Streak
t hus cannot di spense with the requirenent that "the parties nust be
identical in the two suits." Id. at 1172.

@l f I'sland argues that neither Blue Streak nor Underwiters

was ever a party to the prior 1985 suit. Q@ilf Island admts that



"Blue Streak/@ulf Island" was naned in the Hope action that was
| ater consolidated with Gulf Island' s 1985 action. However, it is
undi sputed that Blue Streak/ @il f Island was neither served nor
appeared in the 1985 suit. This Court has explained "that
"parties' for purposes of res judicata does not nean formal, paper
parties only, but also includes parties in interest, that is, that
persons whose interests are properly placed before the court by
soneone wth standing to represent them are bound by the nmatters
determned in the proceeding.”" Lathamv. Wells Fargo Bank, N A,
896 F.2d 979, 983 (5th G r.1990) (enphasis in original) (internal
gquotation marks and citations omtted). Therefore, assum ng
arguendo that Blue Streak is in privity with the naned but unserved
def endant (Bl ue Streak/@ulf Island) in the prior 1985 suit, because
that entity never was properly before the court in the prior suit,
the identity of parties requirenent has not been satisfied.
Alternatively, Blue Streak argues that it was in privity with
Wausau, the insurer that Qulf Island sued in the 1985 suit. "A
non-party ... is adequately represented where a party in the prior
suit is so closely aligned to her interests as to be her virtual
representative. [citations omtted] This requires nore than a
show ng of parallel interests—+t is not enough that the non-party
may be interested in the same questions or proving the sane facts."
Eubanks v. F.D.1.C, 977 F.2d 166, 170 (5th Cr.1992) (citation
omtted). @ul f Island sued Wausau in the 1985 action not as a
third party conplaining of the negligence of Blue Streak, but

rather as a nanmed insured under its Wausau policy. Al t hough



VWausau's interest in certain respects may have been parallel to
Blue Streak's in the prior suit, Wausau was not standing in the
shoes of Blue Streak, and its interests were not aligned wth those
of Blue Streak as they conceivably would be in a third-party
action.® Rat her, Wausau was protecting itself in a hull and
machi nery insurance policy coverage dispute with one of its own
i nsureds. Consequently, the district court erred in finding that
Blue Streak satisfied the identity of parties requirenent of res
judicata. Because Blue Streak does not neet the first requirenent
of res judicata, it 1is wunnecessary to review the argunents
presented by the parties as to the other requirenents of res
j udi cat a.
| V. UNDERWRI TERS' CLAIM OF RES JUDI CATA

Finally, it nust be determ ned whether Qulf Island's clains
agai nst Underwiters were barred by res judicata. Underwiters
concedes that it was not a nanmed party defendant to the prior 1985
suit. Neverthel ess, Underwiters argues that it is entitled to
assert the defense of res judicata because Blue Streak is its
insured, and thus, it stands in the shoes of Blue Streak.?®
Underwiters correctly states the proposition that "the direct
action insurer stands as a party-litigant in exactly the sane shoes

as the assured." Ex parte Tokio Marine & Fire Ins. Co., 322 F. 2d

5'n the court below Blue Streak filed a cross-cl ai m agai nst
VWausau, indicating the parties' interests were not identical.

Both Underwriters and the court bel ow have expressly
recogni zed that Underwiters' liability is predicated solely on
the liability of its assured, Blue Streak.
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113, 116 (5th Cir.1963); Federal Deposit Ins. Corp. v. Mmhat, 960
F.2d 1325, 1330 n. 10 (5th Cr.1992). However, this argunent
offers Underwiters no succor in that this Court has determ ned
that Blue Streak was not entitled to summary judgnent on the basis
of res judicata. Because res judicata does not bar the suit
agai nst Blue Streak, it does not bar the suit against its insurer,
Underwiters. Thus, Underwiters' assertion of res judicata nust
also fail.
V. CONCLUSI ON

For the reasons set forth above, we REVERSE the district

court's summary judgnent and REMAND the <case for further

pr oceedi ngs.



