UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-3573

JACQUELI NE MORGAN, ET AL.,
Pl ai ntiff-Appellant,

VERSUS

GAYLORD CONTAI NER CORP., ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(August 16, 1994)

Bef ore REYNALDO G GARZA and DeMOSS, Circuit Judges, and PARKER,
District Judge.?
DeMOSS, Circuit Judge:
BACKGROUND
Jacqueline Mrgan was an enployee of Thomas |[Industrial
Corporation ("TIC'), a subcontractor on a nodification and
expansi on project at the Gaylord Container Corporation's ("GCC")

paper mll in Bogalusa, Louisiana. GCC hired TIC to effect
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i nprovenents to the duct system of GCC s wastepaper recovery
system At the tine of the alleged accident, Mdrgan was engaged in
wor k undertaken by TIC in its contract with GCC Specifically,
Mor gan was operating a high pressure hose and washi ng out an area
of the mlIl when she allegedly slipped and fell.

Morgan filed suit against GCC and Goul ds Punps, Inc., the
manuf acturer of punps which allegedly |eaked water on to the
flooring surface of the area Mrgan was washing out. Mor gan
al l eged that GCC, as prem se owner, was responsible intort for her
injuries. She also alleged theories of products liability against
Goul ds for designing the punp in such a manner as to allowwater to
leak on to the floor of the mll and for failing to provide an
adequat e warni ng concerning the hazards occasi oned by the punp's
desi gn.

Bot h def endants noved for summary judgnent. GCC asserted that
Morgan was its statutory enployee under Louisiana' s worker's
conpensation laws and, therefore, that it was imune from tort
liability. Goulds clained, inter alia, that as a matter of | aw,
its punps were not defectively designed and that it had no duty to
warn Mrgan of a condition which was open and obvious. The
district court granted both defendants' notions, and Mrgan now
appeal s.

DI SCUSSI ON
1. GCC s Judgnent

As pointed out by the district court,"[t]his case does not

present a factual dispute; the parties only dispute the |Iegal



conclusion [to be] drawfn] from the undisputed facts." The
district court concluded that GCC was Mdrgan's statutory enpl oyer.
Morgan disputes both this conclusion and the |egal analysis
enpl oyed to reach it. Revi ew of Louisiana's statutory enployer
doctrine i s warranted.

Li ke other such systens, Louisiana's worker's conpensation
system i muni zes enployers fromtort liability for injuries their
enpl oyees suffer for which the enployees would be entitled to
wor ker' s conpensation benefits. LA Rev. STAT. ANN. 8§ 23:1032 (West
1985) . Loui siana extends this immunity to persons who contract
wth others to performwork which is a part of the person's "trade,
busi ness, or occupation.” 1d. In such a circunstance, the person

becones the worker's "principal," or a statutory enpl oyer.? LA Rev
STAT. ANN. 8 23:1061 (West Supp. 1994). Thus, a principal is
i muni zed fromtort liability if the contract work being perforned
was a part of the principal's trade, business, or occupation.

The Loui siana Suprene Court in Berry v. Holston Well Servi ce,

I ncorporated articulated a detailed, three level analysis for

determ ni ng whet her contract work was part of a principal's trade,

busi ness or occupation.® See 488 So. 2d 934, 937-38 (La. 1986).

2Principal" is defined as "any person who undertakes to
execute any work which is a part of his trade, business or
occupation in which he was engaged at the tine of the injury, or
whi ch he contracted to perform and contracts with any person for
t he execution thereof." LA Rev. STaT. ANN. § 23:1032.

*Berry states that the first | evel of analysis focuses on "the

scope of the contract work." The "central question" under this
| evel is "whether the work is specialized or non-specialized." |If
speci alized, then the work is not a part of the principal's trade,
busi ness, or occupation. If it is non-specialized, the second
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The Berry test represented a very restrictive application of the
statutory enployer doctrine and a rejection of the previously

enpl oyed "integral relation" test. Harris v. Mirphy QI, US A

Inc., 980 F.2d 991, 993 (5th Gr. 1992).

However, in 1989, the Louisiana Legislature anended the
wor ker's conpensation statute.* See LA. Rev. STAT. AWNN. § 23:1061
(West  Supp. 1994). The anendnent has been interpreted as a

repudi ation of the Berry test and the factors applied therein. See

Sal sbury v. Hood Industries, Inc., 982 F.2d 912 915 (5th Cr.
1993). The anmendnent also heralded a reinstatenent of the
previously rejected integral relationtest. 1d., at 916. Thus, to
determ ne whether a contractor's work is a part of the principal's
trade, business, or occupation, we apply the integral relation test
and ask whether the contract work being perforned is integral or
essential to the principal's trade, business, or occupation. Deal

V. International Paper Conpany, 632 So. 2d 870, 871 (La. App. 2d

| evel of analysis is enployed to conpare the contract work with the
principal's trade, business, or occupation. This |evel involved
three i ndependent inquiries: (1) whether the work was routine or
customary, (2) whether the principal had the equipnent and
personnel to performthe work, and (3) what was the practice of the
i ndustry. The final Ilevel of analysis inquired whether the
princi pal was engaged in the work at the tine of the injury. 488
So. 2d at 937-39.

“The Legi sl ature added the follow ng | anguage to § 23: 1061
The fact that work is specialized or nonspecialized, is
extraordi nary construction or sinple mai ntenance, i s work
that is usually done by contract or by the principal's
direct enployee, or is routine or unpredictable, shall
not prevent the work undertaken by the principal from
bei ng consi dered part of the principal's trade, business,
or occupation, regardless of whether the principal has
t he equi pnent or manpower capabl e of perform ng t he worKk.
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Cr. 1994).

Morgan contends that the Berry factors are still relevant for
determ ning whether the integral relation test has been net. She
argues that "[t]he factors enunerated in Berry were present at the
very birth of the integral relation test[,]" and thus, that any
application of the integral relation test necessarily entails
consideration of the Berry factors. She suggests that the change
occasi oned by the anendnent to LA Rev. STAT. ANN. 8§ 23: 1061 does not
precl ude consideration of the Berry factors, but that anendnment no
| onger nmakes the factors determ native.

Morgan' s argunent has been specifically rejected by both this

court and Louisiana internediate appellate courts. Thonpson V.

Ceorgia Pacific Corp., 993 F.2d 1166, 1168-69 (5th Cr. 1993);
Becker v. Chevron Chem cal Co., 983 F.2d 44, 46 (5th Gr. 1993);

Sal sbury, 982 F.2d at 915-916; Picard v. Zeit Exploration Co., ---

So.2d ---, 1994 W 86167, *4 (La. App. 1st Cir. Mar. 11, 1994);
More v. Crystal G| Conpany, 626 So. 2d 792, 796 (La. App. 2d CGr.

1993). W decline, therefore, Morgan's invitation to consider or
apply any of the Berry factors.

Rej ection of Myrgan's proposed analysis results in rejection
of her proposed conclusion. Her argunent agai nst the existence of
a statutory enployer relationship relies on several, if not all, of
the Berry factors. Moreover, her argunent that GCC was engaged in

extraordi nary constructi on beyond the scope of its trade, business,



or occupation is unavailing. Becker, 983 F.2d at 46 ("[t]he fact
that this work m ght be consi dered extraordi nary constructi on work
is irrelevant under the anended version of 23:1061[]"); see

al so Thonpson, 993 F.2d at 1169.

As the undi sputed facts reveal, GCC enbarked on a project to
expand t he wast epaper handl i ng capacity of the Bogal usa paper mll.
The project was necessary to increase the wastepaper capacity of
the paper mll from 100 tons per day to 100,000 tons per day and
allowed GCCto increase the overall productivity of the plant. The
specific project to which Mrgan was assigned was the "Nunber 8
Paper Machine Project." This project called for the denolition of
a smaller paper nmachine and the installation of a new, |arger
machi ne, including a building and all supporting equi pnent. At the
time of the accident, Mdrgan was preparing a flooring surface for
the installation of a concrete base on which a punp was to be
installed. The punp and its supporting structures were an i ntegral
part of the Nunber 8 Paper Machine Project. W hold, therefore,
that the contract work perfornmed by TIC, and specifically by
Morgan, was an integral part of GCCs trade, business, and
occupation within the neaning of LA ReEv. STAT. ANN. § 23:1032.

W affirmthe district court's entry of sunmmary judgnent in
favor of GCC.

2. Goul ds' s Judgment

As stated above, Modirgan sought damages from Goul ds under
products liability theories of defective design and inadequate

war ni ng. For the reasons discussed below, the district court



entered judgnment for Goulds on both clains and denied Myrgan's
nmotion for reconsideration. Finding ourselves in agreenment with
the court's reasoning and conclusions, we affirmentry of summary
j udgnent for Goul ds.

a. Def ective Design C aim

In order for Mdrgan to recover from Goulds on her defective
design claim she would have to prove that

: at the tine the product left its manufacturer's
control

(1) There existed an alternative design for the product

that was capable of preventing the clainmant's damages;

and

(2) The likelihood that the product's design woul d cause

the claimant's danmage and the gravity of that damage

out wei ghed the burden on the manufacturer of adopting

such alternative design and the adverse effect, if any,

of such alternative design onthe utility of the product.

LA. REv. STAT. ANN. 8§ 9:2800.56 (West 1991).

To wi t hstand Goul ds's notion for summary j udgenent, Morgan was
required to present evidence sufficient to enable a reasonable
trier of fact to conclude that she had established the essenti al
el ements of her claim including that safer alternative designs
were in existence at the tinme the punp left Goulds's control and
that the risk avoided by such designs outweighed the burden of

adopting the designs. Lavespere v. Ni agara Mach. & Tool Wrks

Inc., 910 F.2d 167, 181 & 183 (5th Cr. 1990). The district court
held that Mdorgan's proof failed on both accounts, and we agree.
Mor gan tendered the expert opinions of Dr. Samuel J. Brown in
support of her claim Dr. Brown opined concerning the defects
associated with the design of Goul ds's punp and concerni ng several
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all egedly safer design alternatives. However, as the district
court twice nmade clear to Mdirgan, wholly absent fromDr. Brown's
report is any assertion that the suggested design alternatives were
in existence at the tine the punp |l eft Goulds's control. Moreover,
Dr. Brown failed to offer any opinion concerning the effect, if
any, of his suggested design alternatives on the utility of the
punp. Absent such proof, Mrgan's defective design claimdid not
deserve to go any further. 1d. at 183-84.

Apparently acknowl edging the failure of proof on these
el enents, Mirgan takes the position that Dr. Brown's design
nodi fi cations are "obvious[ly]" i nexpensi ve and easily
i npl emented.® She relies on | anguage fromthe Lavespere decision
noti ng that

there may be cases in which the judge or the jury, by

relying on background knowl edge and 'common sense,' can

"fill inthe gaps' in the plaintiff's case, estimate the

extent of the risk avoi ded, the costs of inplenenting the

proposed design change, or the adverse effects of the
design nodification on the utility of the machi ne.
910 F.2d at 184 (footnote omtted). Wil e we agree that such
cases may arise, we conclude that this is not such a case.

The punps at issue here are operated by an electric notor. A
shaft runs from the notor to the inpeller of the punp. The
inpeller is the device which causes the m xture of water and pulp

to flow through pipes to various screens and filters. \Were the

shaft passes through the punp housing, it is sealed by a "stuffing

W note that Morgan does not press this argunent in relation
to whet her any of Dr. Brown's design alternatives were i n existence
at the tine the punp left Goulds's control.
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box." The shaft inside this stuffing box rotates at hi gh speed and
generates heat. As a result, it nust be cooled and | ubricated.
Water is used to cool and lubricate the stuffing box area and to
keep grit and debris fromthe water and pulp m xture from damagi ng
the shaft and seals. The cooling water in the stuffing box is
allowed to flowinto a steel base bel ow the punp known as a "drip
lip style base.” The base is drained by a 3/4" opening in its
bott om Morgan alleges that this opening is too small and
frequently clogs, thus causing water to overfl owthe base and on to
the fl oor.

Dr. Brown's proposed nodifications to this cooling system
| eave unanswered questions of engineering and design that are of
sufficient conplexity to be beyond the expertise of the average
judge and juror. W reject, therefore, Mrgan's suggestion that
comon sense nakes obvious the relative ease and inexpense of
effecting Dr. Brown's nodifications.

W affirmthe district court's judgnent vis a vis Mrgan's
defective design claim

b. Failure to Warn Cl aim

The district court held that Goulds had no duty to provide
Mor gan adequat e war ni ng concerni ng the punps based on LA REv. STAT.
ANN. 8§ 9:2800.57(B)(2), which provides:

B. A manufacturer is not required to provide an adequate
war ni ng about his product when:

(2) The user or handler of the product already knows or
reasonably should be expected to know of t he
characteristic of the product that may cause danage and
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t he danger of such characteristic.
The court concluded that GCC was the "user or handler" of the
Goul ds punp, that GCC was aware of the small drain opening, and
that GCC was aware that water flowed on to the floor of the mll.
The court concluded, therefore, that Goulds was not required to
provi de GCC a warning. Since the court had al ready determ ned t hat
Morgan was GCC s statutory enployee, the court held further that

Goulds was not required to warn Mrgan. See Davis v. Avondale

Indust., Inc., 975 F.2d 169, 173 (5th Cr. 1992) ("the seller is
i kewi se di scharged of the duty to warn the enployee if the seller
has no duty to warn the enployer because of the latter's
sophi stication").

Mor gan argues that "Goul ds had an affirmative duty to warn GCC
of the potential hazards associated with that |eakage as well as
how t hat hazard coul d be avoi ded."® Morgan concedes, however, that
"[GCC] knew that the drain holes would clog and that the punps
| eaked water." She also acknowl edges that "GCC attenpted
unsuccessfully to keep the water fromflowi ng onto the floor." Her
position is that GCC "apparently did not know how to solve this
probleni,]" and that Goulds had the duty "to inform[GCC] of the
effective neans of how to control the |eakage of water onto the
floor . . . and/or how to mnimze the dangerous effects."

It is clear that GCC was fully aware of "the characteristic of

W note that Myrgan does not challenge the district court's
reasoni ng that Goulds's duty to warn Mrgan was conti ngent upon the
exi stence of a duty to warn GCC. Modrgan's sol e argunent on appeal
concerns Goulds's alleged duty to provide GCC with an adequate
war ni ng.
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the product that [allegedly] cause[d] damage,"” i.e., the clogging
of the drain hole, and of "the danger of such characteristic,"”
i.e., that water would |l eak on to the floor. See LA Rev. STAT. ANN
8§ 9:2800.57(B). Thus, Goulds was not required to provide GCC an
adequat e warni ng concerning its punp.’

In light of the foregoing, we affirm the district court's
entry of summary judgnent for Goul ds.

AFFI RVED.

‘Qur concl usi on concerning LA. REv. STAT. ANN. 8§ 9:2800.57(B) (2)
makes it unnecessary for us to address Goul ds's additional argunent
concerning 8§ 9:2800.57(B)(1). W note, however, that the danger
all egedly caused by the snmall ness of the drain opening, i.e., the
overfl ow and accunul ati on of water on the floor of the paper mll,
was, or at |east should have been, obvious to Morgan. W note
further that Louisiana |aw does not require manufacturers to
provi de war ni ngs of dangers whi ch are obvious to the ordi nary user.
Beck v. Sonerset Technologies, Inc., 882 F.2d 993, 997 (5th Gr.
1989) .

wj |\ opi n\ 93-3573. opn
cwf
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