UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-3631

THE FI RST NATI ONAL BANK OF BOSTON,
Pl ai ntiff-Appellee,
VERSUS
BECKW TH MACHI NERY COMPANY,
| nt er venor - Appel | ant ,

VERSUS

VI KI NG MARI TEC, | NC.,
Def endant .

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(June 13, 1995)

Bef ore JOHNSON, BARKSDALE and DeMOSS, Circuit Judges.
PER CURI AM

Thi s case revol ves around the construction and financing of a
t owboat . In 1992, Viking Maritec, Inc. ("Viking") and Avondal e
I ndustries, Inc. ("Avondale") entered into a contract for Avondal e
to build a towboat for Viking in exchange for a purchase price of
$2.8 mllion. Viking entered into a credit agreenment with First
Nat i onal Bank of Boston ("FNBB") to finance the purchase price due

Avondale and to pay for other equipnent for the vessel. FNBB



agreed to lend Viking up to $4.8 mllion, and Viking executed a
construction note in favor of FNBB. Viking also executed a

"Loui si ana Shi p Mortgage and Security Agreenent," granting the bank
a security interest inthe towboat and its materi als and conponents
under the provisions of the LA Rev. STaT. AW 10:9-101 - 10: 9-604
(West 1993). FNBB perfected the security interest by filing a UCC
1 financing statenent in the proper office on August 6, 1992. The
docunents stated that the Ship Mdrtgage Law and the Loui siana UCC
woul d govern the security agreenent. In early 1993, Viking
pur chased fromBeckwi t h Machi nery Conpany ("Beckw th") engi nes and
rel ated machi nery, which were incorporated into the tugboat.

Vi king did not pay either Beckwith or FNBB. After its denmand
for paynent was not answered, FNBB filed an action in federa
district court to have the unfinished and undocunented towboat
sei zed and sold. Beckwi th intervened, seeking priority through the
Loui siana G vil Code, which gives privileges to certain cl asses of
creditors, including suppliers of shipbuilding mterials and
equi pnent. LA CGv. CooE ANN. art. 3237 (West 1952). FNBB filed a
nmotion asking the court to give priority instead to its perfected
UCC security interest.

On July 26, 1993, the district court rendered a decision
formally ranking FNBB' s security interest in the vessel ahead of

Beckwith's materialman's privilege. First Nat. Bank of Boston v.

Viking Maritec, Inc., No. CIV.A 93-1336, 1993 W 292996 (E.D. La.

1993). A final judgnent was entered on Septenber 3, 1993, givVing

priority to the bank's security interest. The towboat was sold at



a judicial sale on August 20, 1993, and FNBB was paid its debt on
Septenber 23, 1993. Beckw th brought the instant appeal.

Noting that the determ native issue inthis caseis clearly a
matter of Louisiana law, and finding no ruling by a Loui siana court
on such issue, we certified the foll ow ng question to the Loui siana
Suprene Court:

Wi ch interest should have priority under Louisiana | aw.

(1) acivil law"privilege" for suppliers of shipbuilding

materials, thus giving Beckwith creditor priority rights,

or (2) an earlier perfected UCC security interest, thus

giving FNBB creditor priority rights?

See First Nat. Bank of Boston v. Beckwi th Mchi nery Co., 26 F.3d

580 (5th Cir. 1994) (certifying question). The Louisiana Suprene
Court granted certification, 648 So.2d 379, and responded with a
wel | -reasoned opi nion explaining the proper priority of Louisiana
Cvil Code privileges in relation to the Louisiana Uniform

Commercial Code. See First Nat. Bank v. Beckwi th Mchi nery, 650

So.2d 1148 (La. 1995). In its opinion, which we adopt and
i ncorporate herein, the Louisiana court reached the follow ng
concl usi on:
A prior perfected Chapter 9 security interest created
pursuant to [LA. Rev. STAT. AWN. ] 10:9-101 et seq. has
priority over a nonpossessory nmaterialman's privilege
granted to a supplier of shipbuilding materials under
LA, Qv. CooeE ANN. art. 3237(8).
Id. at 1157. We now apply that ruling in our disposition of this
appeal . Under Louisiana |law, the prior perfected security interest

held by plaintiff-appellee First National Bank of Boston has



priority over the civil code materialman's privilege held by
i ntervenor - appel l ant Beckwith Machinery. W therefore AFFIRM the
decision of the district court to rank the bank's interest first.
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