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Before POLI TZ, Chief Judge, DUHE and BARKSDALE, Circuit Judges.
POLI TZ, Chief Judge:

Cerald J. Daigle, Jr., George C Cavin, and John E. Seago
appeal their convictions for conspiracy to defraud the Louisiana
i nsurance regulators and rel ated substantive offenses. For the
reasons assigned we reverse in part and vacate and remand in part.

Backgr ound

In 1987 David B. R dgeway, an i nsurance executive, established



hi s own conpany, Alliance Casualty and Rei nsurance Conpany. Under
Loui siana | aw, Alliance needed $1.5 mllion in assets to receive an
operating |license fromthe Comm ssioner of Insurance. Unable to
raise the funds, R dgeway persuaded Dieter Hugel, a friend and
investor, to loan him$l mllion on a short-termbasis. R dgeway
did not report to the Conmm ssioner that two-thirds of the conpany's
capital was nerely a short-term | oan. Nor did he reveal that a
$50, 000 investnent by dynn Pittman, another friend, was also a
loan or that Pittman had invested $35,000 on behalf of Larry
Stoulig, a principal in Aliance's outside auditor, Stoulig &
Buckl ey.

Ri dgeway's efforts were assisted professionally by Daigle, an
associ ate soon to becone partner at a prestigious New Ol eans | aw
firm As Alliance' s outside counsel, Daigle prepared the private
pl acement nmenorandumused to attract investors and the application
for a Certificate of Authority from the Louisiana |nsurance
Comm ssi oner.

Al liance's certification application was filed but Sherman A
Bernard, then Louisiana |nsurance Comm ssioner, took no action
until Ridgeway paid him $10, 000. The certificate issued on
March 9, 1988 and Alliance comrenced busi ness.

From the start, solvency was a problem Loui siana | aw
requi red domestic insurers tomaintain $1.5nmllionin policyhol der
surplus; otherw se they would be subject to regulatory action, up

to and including liquidation.! In addition, Aliance was required

1See La. R S. 22:733.



to maintain aratio of net premuns to surplus that did not exceed
3-to-1. To replace the $1 mllion repaid to Hugel, acting through
Al liance's holding conpany, Alliance Managenment G oup,? R dgeway
entered into a stock rental transaction. |n exchange for nonthly
payments of $10,000, AMG received a term assignnent of 500, 000
shares of Chaparral M ning Conpany stock with a purported val ue of
$1 million. AMG in turn transferred the stock to Alliance which
reported it to the Comm ssioner as an unencunbered asset. Daigle
revi ewed the docunentati on and acconpani ed Ri dgeway to the cl osing
of the transaction in Denver. According to R dgeway, the two joked
on the return trip about the purported val ue of the stock; neither
believed it was really worth $1 million.® The transaction was
closed in January 1989 but the agreenent was dated Decenber 15,
1988 and reported on Alliance's 1988 annual statenent.

Despite the infusion of the stock, Alliance showed only a
$489, 662 surplus on its June 30, 1989 quarterly report. The report
caught the attention of the Conm ssioner's office, which threatened
to place Alliance in admnistrative supervision unless it raised
$1 mllion in additional capital by Septenber 30. Unable to do so,
Ri dgeway used $800, 000 in prem um paynents and a short-term | oan
from Hugel to create the illusion of $1 mllion in new assets.

Ri dgeway testified that Daigle knew the source of the funds

2AMG, whi ch was owned 90 percent by Ri dgeway and 10 percent by
Hugel , owned 90 percent of Alliance's comon stock; Hugel owned the
remai ning 10 percent. Alliance's other investors owned preferred
st ock.

350, 000 shares were ultimately sold for 50 cents per share and
the remai ning shares were witten off as w thout val ue.
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advi sed himto proceed, and drafted a letter to lend authenticity
to the purported capital contribution.

For the 1989 annual statenment a $700,000 note swap was
structured. Ridgeway obtained a $350, 000 proni ssory note in favor
of Alliance fromCoordi nated Fi nanci al Pl anners, a conpany owned by
a friend, in exchange for a nomnal fee and AMG s note at a
slightly higher interest rate. Daigle obtained a simlar note from
Mar nex I nternational, an inactive conpany owned by clients, also in
exchange for a small fee. Neither CFP nor Marnmex were indebted to
Al liance or AMG The notes were reported as assets on the year-end
1989 statenent, even though Wayne Ducote, designated by the
Comm ssioner as Alliance's informal supervisor, rejected them as
"B.S. transactions."

The 1989 annual statenent also reflected as an unencunbered
asset a $1 mllion asset-backed bond issued by Anmerican M dwest
Capital Corporation (AMCC). 1In a transaction brokered by Cavin and
reviewed by Daigle, the bond was assigned to Alliance for a
three-year term in exchange for AMG s debenture and nonthly
i nterest paynents. The bond purportedly was collateralized by
$1 mllion in Federal National Mrtgage Association securities
which in reality were purchased by AMCC on nmargin; the avail able
equity was only $158,000. In addition, Ridgeway again turned to
Hugel for another $1 million | oan which, like the other |oans, was
repaid imedi ately after the end of the reporting period.

The Comm ssioner disallowed the AMCC bond and the CFP and

Mar mex notes, requiring Alliance to raise an additional $1 mllion



by June 30, 1990. Ridgeway could not do so. |In lieu thereof, on
June 28 he obtained a $1 mllion check from Seago & Carni chael, a
| aw firmseeki ng defense work with Alliance. On July 2, AMGi ssued
a $1 mllion check to Seago & Carm chael. Both checks were
di shonored. Nevertheless, the check from Seago & Carm chael was
included as a $1 million asset on the June 30 quarterly report.

To dress up the 1990 annual statenent, R dgeway enpl oyed a new
stratagem whi ch he asserted Daigle orchestrated. On Decenber 31,
Ri dgeway wote a $3 mllion check on AMG s First Gty Bank account
for deposit to Alliance's Witney National Bank account. At that
time the First City account had only a $100, 000 bal ance. Ri dgeway
then wote a $3 mllion check on the Witney account, which
i kewi se did not have sufficient funds, to buy securities through
Legg Mason, Alliance's brokerage house. On January 2, Alliance
transferred the securities back to AM5 which sold them and used
the sal e proceeds to cover the Decenber 31 check. The transaction
resulted in a Legg Mason statenment showing $3 mllion worth of
securities on Decenber 31, 1990. These were reported as new assets
on Alliance's year-end statenent to the Conm ssioner.

Stoulig & Buckley uncovered the substance of the year-end
transactions during an audit and expressed its intent to issue a
letter indicating an insecure financial condition, but agreed to
defer if Ridgeway raised $3 mllion in real assets. Once again,
Ri dgeway borrowed the noney from Hugel, repaying it imediately
after the auditors finished their field work.

Ri dgeway tried to repeat the year-end transaction at the cl ose



of the first quarter of 1991. This tine the schene did not work;
Ri dgeway's contact at Legg Mason had died and Legg Mason's head
account ant discovered that Al liance's check would not clear. Legg
Mason "unwound" the transaction but Alliance neverthel ess received
a March statenent showi ng the purchase of $3 million in securities
whi ch Ri dgeway reported as assets on the March 31 quarterly report.

Ri dgeway continued to seek additional capital. In April 1991,
he submtted a package to Witney Bank in support of his
application for a $5 mllion | oan, containing, anong other itens,
Al liance's 1990 annual statenent to the Comm ssioner. Wi t ney
rejected the | oan application.

Ri dgeway and Dai gl e devi sed another plan. |In Septenber 1991

Ri dgeway executed a $6 mllion prom ssory note from AMG to
Al'liance, backed by $6 million in U S. Treasury notes purchased on
mar gi n. Al though AMG had only $600,000 in equity in the
collateral, R dgeway reported the transaction as a $6 nmllion asset

on the Septenber 30, 1991 quarterly report, ignoring Daigle's
adnonition to book the AMG non-equity interest as a second lien.

Al liance underwent a statutorily required examnation in
Cctober 1991, which concluded that the conpany had a negative
pol i cyhol der surplus of $13 million. It immedi ately was placed in
adm ni strative supervision, then conservation, rehabilitation, and
ultimately, |iquidation. During Alliance's brief existence,
Ri dgeway received fromit at least $1.5 mllion in salary, fringe
benefits, and personal | oans.

Ri dgeway, Daigle, Seago, Cavin, and others were naned in a



22-count indictnment charging conspiracy to defraud the state
regul ators and Alliance policyholders, as well as various fraud
of fenses. Ridgeway pleaded guilty to all counts and testified for
t he governnent. Daigle, Seago, and Cavin, anong others, proceeded
to trial on a 26-count superseding indictnent. All three were
convicted of conspiracy in violation of 18 U S C. § 371. I n
addition, Daigle was convicted of two counts of making false
representations to a bank in violation of 18 U S.C. § 1014, two
counts of mail fraud in contravention of 18 U S.C. § 1341, nine
counts of wre fraud in violation of 18 U.S. C. § 1343, one count of
bank fraud in violation of 18 U S.C § 1344, and two counts of
illegal nonetary transactions in contravention of 18 U . S. C. § 1957.
Cavi n was convi cted of one count of mail fraud, five counts of wire
fraud, and one count of an illegal nonetary transaction; Seago was
convicted of one count of nmmil fraud and one count of bank fraud.
Dai gl e was sentenced to 60 nonths inprisonnent and ordered to pay
$50,000 in restitution, Cavin was sentenced to 42 nonths
i mprisonment and fined $25,000, and Seago was sentenced to 12
nont hs i npri sonment and |i kew se fi ned $25, 000. Daigle, Cavin, and

Seago tinely appeal ed and the governnent cross-appealed Daigle's

sent ence.
Anal ysi s
1. McCar r an- Fer guson Act inmunity.

At the threshol d Daigle invokes section 2(b) of the MCarran-



Ferguson Act,* which provides:

No Act of Congress shall be construed to invalidate

i mpair, or supersede any | aw enacted by any State for the

pur pose of regulating the business of insurance, . .

unl ess such Act specifically relates to the busi ness of

i nsurance .
Dai gl e contends that the Act strips this court of subject matter
jurisdiction. W agree with our coll eagues of the Second G rcuit
in their holding in Dexter v. Equitable Life Assurance Society of
United States® that McCarran- Ferguson does not erect a
jurisdictional bar. This was not raised in the trial court; we
reviewonly for plain error.® W find the contention neritless.

Section 2(b) of the Act applies only to those federal statutes
that conflict with state insurance regulation.’” There is no such
conflict herein. The governnent charges the defendants wth
defrauding Alliance policyholders and the state regulators. Its
interest inthe fraud prosecution is conpletely conpatible with the
state's reqgulatory interests. Daigle argues that there is a
conflict because he is being prosecuted for conduct permtted by
the Louisiana Conmm ssioner of |nsurance. The argunent is not

persuasive. H's defense to the fraud charges does not trigger the

preenption provisions of MCarran-Ferguson.

415 U.S.C. § 1012(b).
5527 F.2d 233 (2d Gir. 1975).

United States v. Calverley, F.3d (en banc), slip
op. 475 (5th Gr. Cct. 20, 1994).

‘'See U.S. Departnent of Treasury v. Fabe, us.

113 S.Ct. 2202, 124 L.Ed.2d 449 (1993) (dlstanU|sh|ng SEC V.
Nati onal Securities, Inc., 393 U S. 453 (1969)).
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2. Suf ficiency of the evidence.

Al | three appellants contend that the evidence was
insufficient to support their convictions. In reviewng a
sufficiency chall enge we nmay not rewei gh the evi dence or i npose our
preferred interpretation. Rather, we nust view the evidence and
all inferences therefromin the |ight nost favorable to the verdict
and nust affirm if a rational jury could have found that the
gover nnent proved each el enent of the offense beyond a reasonabl e
doubt. On the other hand, if the evidence gives equal or nearly
equal circunstantial support to a finding of guilty and a finding
of not guilty, reversal is in order.® Although the evidence in
this case is subject to differing interpretations, we are not
prepared to say that it is insufficient as a matter of law to
support the convictions of Daigle and Cavin, except for those on
the illegal nonetary transaction counts as di scussed herein. The
evidence is not sufficient, however, to support Seago's
convi ctions.

a. Daigle.

To establish a section 371 conspiracy, the governnent nust
prove that the defendant voluntarily joined at |east one other
person in an agreenent to commt a federal crine and that one or
nmore of the conspirators commtted an overt act in furtherance of

the agreenent.® Mail and wire fraud consist of use of the mail or

8United States v. Mackay, 33 F.3d 489 (5th Cir. 1994).

United States v. Loney, 959 F.2d 1332 (5th Cr. 1992); United
States v. Yamn, 868 F.2d 130 (5th Cr.), cert. denied, 492 U S.
924 (1989).




wires, respectively, in furtherance of a schene to defraud.!® Bank
fraud involves a schene to defraud or to obtain noney from a
federal financial institution by false or fraudul ent pretenses.!!

There is evidence that Daigle conspired to defraud the state
regul ators and Al liance policyhol ders by use of the mails and wire
communi cations and through bank fraud. According to Ridgeway,
Daigle participated in: reporting of Hugel's $1 mllion |oan as
start-up capital and of subsequent short-term |oans as capital
contributions; listing Chaparral stock as an asset; representing
policy premuns as a capital contribution during the third quarter
of 1989; and including on the 1989 annual statenent the CFP and
Marmex notes and the $3 million in securities purchased with kited
checks and owned for little nore than one day. Fromthis the jury
coul d have inferred that Daigle conspired wwth Ri dgeway to inflate
Al liance's assets on the reports to the Conmm ssioner.

Dai gle's principal defense is that the governnent failed to
prove fraudulent intent, an elenent of both the conspiracy and
substantive charges. Several of the substantive counts were based
on the Chaparral stock and AMCC bond transactions. Dai gl e
mai ntains that the status of these so-called "rental assets" was
unclear at the tinme and therefore he | acked fraudulent intent in

assi sting Ridgeway to enter into the transactions. The crux of the

°United States v. Hatch, 926 F.2d 387 (5th Cr.), cert.
denied, 111 S.C. 2239 and 112 S.C. 126 (1991); United States v.
Dula, 989 F.2d 772 (5th Cir.), cert. denied, 114 S.C. 172 (1993).

YUnited States v. Farmigoni, 934 F.2d 63 (5th Cr. 1991),
cert. denied, 112 S.C. 1160 (1992).
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charged fraud was the representation in financial reports to the
Commi ssi oner that Alliance had unencunbered ownershi p of the assets
when in fact it only had defeasible tenporary interests.!? There
was evidence connecting Daigle to the financial statenents,
indicating that he intended the m srepresentations. Ri dgeway
testified that Daigle had free access to Alliance' s financial
statenents and generally reviewed themw th Al liance conptroller
Ni cki Savoi e before filing. Savoie testified that he discussed
with Daigle how to report the Chaparral stock on the 1988 annua
report, that he voiced concerns to Daigle about reported assets
"going in and out of the insurance conpany,"” and that Daigle
instructed himto "nmake entries and prepare financial reports that
went against ny better judgnent."

Dai gl e contends that the decisive issue for purposes of the
reports was whether the securities were at risk, that is, available
to the Comm ssioner for paynent of <clainms in the event of
regul atory action. There was evidence that they were not and that
Dai gle knew it. Frank O Bryan, a principal in the Chaparra
transaction, testified to an understanding at the closing, which
Dai gl e attended, that "the stock would be initially frozen so that
it couldn't be just inmmediately grabbed." A provision in the

acqui sition docunent authorized Chaparral's stockholders to take

12According to Daigle and Cavin, the reports were accurate in
that AMGretained the liability of the note and the rental paynents
and passed only the assets to Alliance. That argunent is beside
the point. AMS did not have full ownership. It is axiomatic that
AMG coul d not give Alliance greater rights in the assets than AMG
itself had. E.g. Arnstrong v. Ellerslie Planting Co., 146 La. 559,
83 So. 830 (1920).
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any action necessary to protect their interests in the event of
Al liance's insolvency. Simlarly, the AMCC rental agreenent
allowed AMCC to demand imrediate return of the asset upon
Al liance's insolvency, absent a prior witten directive fromthe
Conmmi ssi oner .

Wth respect to the AMCC bond, Daigle further contends that he
could not have intended to defraud the Conm ssioner because he
reported the details of the transaction to Ducote in February 1990,
before the filing of the 1989 annual report. Ducote determ ned
that the transaction was a "phony asset schene" and prohibited its
use on the March 31, 1990 report. But according to Daigle, Ducote
accepted the bond on the 1989 statenent. The evidence is subject
to a different interpretation: Ducote did not approve the
inclusion of the bond on the 1989 report, as he testified, but
effectively was preenpted by the | ate date of the disclosure. As
he wote to R dgeway,

oo | understand the reason for your not seeking ny

approval for your two Decenber capital vehicles[:] you

did know that | woul d not approve either but did not want

to publish your Decenber 31lst statenent w thout these

"assets." This action should not be repeated for your

first quarter 1990 statenent.?®®

The second "Decenber capital vehicle" to which Ducote referred
were the $350, 000 prom ssory notes from Marnex and CFP. As with
the AMCC bond, Daigle insists that he could not have intended to

defraud t he Comm ssi oner because he reveal ed the mechani cs of the

Bl ndeed, after neeting with R dgeway and Dai gl e i n Novenber
1989, Ducote wote the Deputy Comm ssioner that Ridgeway "is well
aware that third party |oans, rent-an-asset schenes and other
convol ut ed, non-asset contributions are unacceptable."”
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transaction to Ducote. Ducote, however, testified that Daigle did
not informhimthat there was no obligation underlying the CFP and
Mar mex notes. Moreover, Johan Jullens and Vil ma Lecl er, the owners
of Marnex, testified that Daigle did not explain why he wanted to
use the nane of their conpany. According to Jullens, he did not
realize the inport of the note that he had signed until the FB
confronted himwith it, whereupon he rushed to Daigle's office in
great distress.

We concl ude that the evidence is not sufficient, however, to
support a conviction on either of the two illegal nonetary
transaction counts, counts 23 and 24. The indictnent charges the
use of crimnally derived funds to make rental paynents for the
Chaparral stock and the AMCC bond. The governnment presented no
evidence that the rental paynents were proceeds of crimnal
activity, an essential elenent of the offense.! Arguably, the
inflation of Alliance's financial statenments with the rental assets
forestalled regulatory action, thereby allowng Alliance to wite
new busi ness fromwhi ch the rental paynents possibly were derived. %
Such speculation is no substitute for evidence.

b. Cavin.

Cavin's convictions are based on the AMCC bond transacti on.

14See United States v. Johnson, 971 F.2d 562 (10th G r. 1992)
(Congress intended section 1957 to punish trafficking in the
proceeds of illicit activities).

That argument is particularly tenuous with respect to count
24, involving the AMCC bond. The transaction did not forestal
regul atory action; Ducote rejected the bond even before it appeared
on a financial report.
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The governnent alleges that he conspired with R dgeway and Dai gl e
to defraud the insurance regulators by brokering the transaction,
commtting mail and wire fraud in the course of his activities.
Li ke Dai gl e, Cavin contends that the adm ssibility of rental assets
was unsettled at the tine of the transaction and therefore he
cannot be found to have harbored fraudul ent intent. Because Cavin
was i n the business of brokering such transactions, the jury could
have inferred that he knew that the AMCC bond would be
m srepresented on the financial reports to the Conm ssioner as
property owned outright by Alliance. In light of the rental
agreenent provision allow ng AMCCto demand i mredi ate return of the
bond, the jury also could have inferred that Cavin knew that the
asset was not truly at risk. Evi dence that John Peterson, the
st ockbr oker who handl ed AMCC s FNMA purchases, was a co-owner of
Organi zation of Strategic Services, the conpany t hrough whi ch Cavin
conducted the AMCC transaction, supports the inference that
Pet erson shared with Cavin his know edge that the FNVA securities
had been purchased on margin. W cannot say that the evidence was
insufficient as a matter of |aw to support conspiracy and mail and
wire fraud convictions. For the reasons di scussed above, however,
we find insufficient evidence to support the conviction on
count 24.

C. Seago.

Seago' s convictions are based on the $1 million check that his
law firmwote to AMG at the end of the June 30, 1990 reporting

period. The governnent charged Seago with an attenpted check kite.
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To prove its case it had to establish that Seago know ngly
participated, or for purposes of the conspiracy count agreed to
participate, in a schene to trick a bank into inflating bank
bal ances, thereby tenporarily placing the bank's funds at the
di sposal of the account hol der.!® W conclude that the governnent
failed to present sufficient evidence of crimnal intent.

The governnent's evidence was essentially docunentary: the
Seago & Carm chael law firmcheck to AM5 witten on June 28; the
fund transfers in and out of the Alliance account on June 29 and
July 2, respectively, AMSs return check to Seago & Carm chael
witten on July 2; and bank statenents show ng that neither account
had sufficient funds to cover the $1 mllion checks apart fromthe
reci procal checks. Ri dgeway explained the transaction as a
short-term | oan. Seago testified that he had agreed to allow
Ri dgeway to use his client account to funnel $1 million of his own
nmoney into AM5 he was surprised when Ri dgeway asked for the Seago
& Carm chael check before tendering his own but acceded in the
belief that Ri dgeway's check would be forthcom ng i mediately. In
support of this version of events, Seago's banker confirned that
after witing the overdraft Seago pronptly tel ephoned hi mto advi se
of the situation. Viewi ng the evidence as a whole, we are not
persuaded that a rational jury could have found beyond a reasonabl e
doubt that Seago intended a check Kkite. To the contrary, the

evidence reflects that Seago did nothing nore than wite a bad

®United States v. Frydenlund, 990 F.2d 822 (5th Cir.), cert.
denied, 114 S. C. 192 and 114 S. C. 337 (1993).
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check to accommpdate a prospective client. That does not
constitute bank fraud.!” Further, there is no evidence I|inking
Seago to the inclusion of the $1 million check as an asset on the
quarterly report to the Conm ssioner, required to sustain the nai
fraud conviction. Accordingly, the convictions on both the
conspiracy and substantive counts are reversed.

3. Excl usi on of Steeq testinony.

The linchpin of Daigle' s defense was that the governnent

failed to prove fraudulent intent. As evidence of good faith
Daigle offered the testinony of Mise S. Steeg, Jr., a veteran
comercial |awer, about the ethical constraints under which

attorneys operate in the regulatory arena and about the substance
of rental asset transactions. The district court excluded this
t esti nony. In so doing, the court abused its discretion and
comrtted reversible error.18

One of the basic tenets of our adversarial |egal systemis
t hat the |awer owes the client loyalty and zeal ous
representation.?® That duty i ncludes advocati ng positions which the
|awer in good faith believes have an arguable basis despite

contrary authority.? It also includes confidentiality: as a

YUnited States v. Or, 932 F.2d 330 (4th Cr. 1991).

18Cf. United States v. Al exander, 816 F.2d 164 (5th Cr. 1987)
(reversing conviction because of exclusion of expert testinony
crucial to the defense).

19C. Wl fram Model Legal Ethics, § 10.3 at 578 (1986).

20l oui si ana State Bar Articles of Incorporation, Art. 16, Rules
of  Professional Conduct, Rule 3.1, La. R S. foll. 37:219
(hereinafter Rule . . ., Louisiana Rules of Professional Conduct).
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general rule, the lawer nmay not divul ge client confidences except
in very limted instances.? These ethical obligations are
enforceable; a |awer violating them may find hinself before the
state Suprene Court facing sanctions up to and including
di sbar nment .

On occasion a lawer's responsibility to the client collides
wth other rules of law. A |lawer may di scover that his client is
using his services to perpetrate a fraud. An attorney is not above
the law, |i ke everyone else, he may not assist in the perpetration
of a crimnal offense.? If he withdraws from representation
w thout blowing the whistle on his client, has he rectified the

problenf? If he withdraws "noisily," does he violate the duty of
confidentiality? In a controversial ethics opinion, the ABA
experts concluded that an attorney in such a situation nust
W thdraw fromrepresentati on and may disaffirmwork products used
in furtherance of the fraud, even if doing so reveals client
confidences.?® On the other hand, if the fraud has terninated,

w thdrawal is optional and the |awer nmay not bl ow the whistle.

Sonetinmes the interplay of conflicting duties is even nore

2lIRul e 1.6, Louisiana Rules of Professional Conduct.

2Rule 1.2(c), Louisiana Rules of Professional Conduct;
1 G Hazard, Jr. and W Hodes, The Law of Lawyering, § 1.2:502 at
48 (1993 Supp.).

ZABA Formal Opinion 92-366 (Aug. 8, 1992). The ABA opinion
justifies the revelation of client confidences as necessary to
rectify the fraud. Hazard and Hodes argue that a better
justification is preenptive self-defense. 1 Hazard and Hodes,
§ 1.6:315 at 192.
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conpl ex. Under what circunstances, for exanple, is a |awer who
represents a client in reporting to a regul atory agency, as here,
obliged to divulge potentially damging facts? Under what
circunstances is he obliged to maintain silence? The black-letter
rule is that the lawer nust disclose a material fact when
di scl osure i s necessary to avoid assisting a crimnal or fraudul ent
act by a client, unless disclosure is prohibited by the rule
against revealing client confidences.? Because nost such
di scl osures woul d consi st of client confidences, it would seemt hat
di sclosure is prohibited, |leaving the lawer in the position of an
acconplice. But that is not the rule; a lawer may not commt a
fraud.? The paraneters of his obligations, however, depend on the
ci rcunst ances. How active a role does the lawer play in the
reporting process: is he a background advi sor or the spokesperson?
| s the context such that the agency |likely would be m sl ed w thout
di scl osure of the damaging fact? Wuld the om ssion mslead
because of a statenent by the | awer or because of an oversi ght by
the agency? Finally, what if the | awer reasonably believes that
the |l egal significance of the undisclosed information is such that
t he agency' s reporting requirenents do not call for disclosure, but
the | awyer suspects that the agency woul d di sagree? One authority

holds that disclosure is not required.? |f disclosure is not

24Rul e 4. 1(b), Louisiana Rul es of Professional Conduct.

2ABA Fornmal Opinion 93-375 (Aug. 6, 1993); see also 2 Hazard
& Hodes, 8§ 4.1:303 at 721.

26ABA Et hi cal Opi ni on 93-375.
18



required, arguably it is forhbidden.

These are sonme of the conplex considerations facing a | awer
whose client is using or has used his services to acconplish a
fraud. To the extent that they guide his conduct, they are
directly relevant to his intent. W therefore join our Eleventh
Circuit colleagues in holding that a |awer accused of
participatinginhisclient's fraudis entitled to present evi dence
of his professional, including ethical, responsibilities, and the
manner in which they influenced him?2’ Exclusion of such evidence
prevents the | awer fromeffectively presenting his defense.

Simlarly relevant to Daigle's intent is evidence of the state
of the law with respect to the transactions for which he was
convicted. Sitting en banc in United States v. Garber? we reversed
a tax evasion conviction because of the exclusion of expert
testi nony about whether the proceeds fromthe sal e of bl ood plasm
was taxable inconme. W stated:

When the taxability of unreported i nconme i s probl enati cal

as a matter of law, the unresolved nature of the lawis

relevant to show that [the] defendant may not have been

aware of atax liability or may have sinply nade an error

in judgnent. . . . By disallow ng [expert] testinony

that a recognized theory of tax |law supports [the

defendant's] feelings, the court deprived the defendant

of evidence showi ng her state of mnd to be reasonable.?

Expert testinony may be particularly appropriate when specialized

areas of |l aw, such as the i nsurance and financial matters rel evant

2United States v. Kelly, 888 F.2d 732 (11th G r. 1989).
28607 F.2d 92 (5th Cir. 1979) (en banc).
2607 F.2d at 98-99.
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herein, are at issue.* |In the case at bar, Daigle sought to
present the testinony of a seasoned commercial [|awer that
ostensi bl y woul d have supported his interpretation of the Chaparral
and AMCC transactions, thereby bolstering his contention that he
believed the assets to be acceptable. By disallow ng that
testinony the district court deprived Daigle of an opportunity to
present critical evidence that he lacked fraudulent intent in
assisting with the transactions. W underscore: Steeg's testinony
woul d not be adm ssible for the purpose of proving what the lawis;
the declaration of controlling law nust conme from the court.
Rather, it wuld be admssible as it relates to Daigle's
understanding and resulting state of m nd.

4. Jury instructions.

The jury instructions also underm ned Daigle's good faith
defense. W review a challenge to jury instructions to determ ne
whet her the instructions correctly state the |aw and cover the
i ssues presented by the case.3 |n several respects the jury charge
as given herein did not satisfy this standard, requiring reversal
of the convictions of Daigle and Cavin.

a. Good faith.

The district court charged the jury that it "may" acquit the

defendants if it found that they acted in good faith. A good faith

3%See Peckhamv. Continental Cas. Ins. Co., 895 F.2d 830 (1st
Cir. 1990).

31United States v. Faul kner, 17 F.3d 745 (5th Cir), petition
for cert. filed, 63 USLW 3093 (July 27, 1994) (No. 94-171 and
No. 94-5557-CFY) and (July 28, 1994) (No. 94-5417), and cert.
denied, 115 S.Ct. 193 (1994).
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defense is "the affirmati ve converse of the governnent's burden of
proving . . . intent to commt a crine."3% Acquittal is not
optional upon a finding of good faith, as the court erroneously
charged; it is mandatory because a finding of good faith precludes
a finding of fraudulent intent. The inplication of the charge as
given was that the jury could convict wthout finding fraudul ent
i ntent.

b. Del i berat e i gnorance.

The district court instructed the jury that deliberate
i gnorance sufficed to prove know edge. ** Daigle maintains that the
evi dence does not support such a charge. W do not agree. A
del i berate i gnorance instruction is appropri ate where the evi dence
shows (1) subjective awareness of a high probability of the
exi stence of illegal conduct, and (2) purposeful contrivance to

avoid | earning of the illegal conduct.?®* Daigle repeatedly invoked

2United States v. Kimmel, 777 F.2d 290, 293 (5th Cir. 1985),
cert. denied, 476 U. S. 1104 (1986).

33The court instructed that:

The el enent of know edge nmay be satisfied by inferences
drawn fromproof that a defendant deli berately closed his
eyes to what otherw se woul d have been obvious to him
A finding beyond a reasonable doubt of a conscious
purpose to avoid enlightennent would permt an i nference
of know edge.

It is entirely up to you as to whether you find any
del i berate closing of the eyes, and the inferences to be
drawn fromany such evidence. A showi ng of nothing nore
t han negligence or mstake is not sufficient to support
a finding of willful ness or know edge.

3United States v. Investnent Enterprises, Inc., 10 F.3d 263
(5th Gir. 1993).
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i gnorance as a defense; he clainmed that he did not know -- and did
not inquire into -- critical details that rendered Ridgeway's
transactions illegal. The court did not err in giving this charge
as relates to Daigle. W conclude otherwise as relates to Cavin.
The record i s devoi d of evidence of purposeful contrivance by Cavin
to avoid learning the truth and the charge should not have been
given as relates to him

C. Attorney's duty of confidentiality.

Daigle contends that he was entitled to an instruction
concerning an attorney's duty of confidentiality. The professional
responsibilities of attorneys are relevant in instances as here
present ed, and a pr oper jury char ge detailing t hose
responsibilities should have been given.

d. Mul tiple conspiracies.

Finally, Daigle and Cavin object to the district court's
failure to give a multiple conspiracy instruction. A multiple
conspiracy charge instructs the jury to acquit if it finds that the
def endant was not a nenber of the indicted conspiracy but rather
was involved in another conspiracy. Upon request, a defendant is
entitled to such an instruction if his theory of mnmultiple
conspiracies has a legal basis and is supported by sufficient
evi dence to rai se a factual question for the jury.® Apart fromthe

charged conspiracy to defraud the state regul ators and the Al liance

¥®United States v. Geer, 939 F.2d 1076 (5th Cr. 1991),
opinion nodified on other qgrounds and reinstated in part by 968
F.2d 433 (5th Gr. 1992) (en banc), cert. denied, 113 S.Ct. 1390
(1993).
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policyholders by inflating Alliance's assets, Daigle and Cavin
contend that the evidence reveal ed a second conspiracy: a schene
by the principals of AMCC and stockbroker Peterson to defraud
Al liance by m srepresenting that the FNVA securities securing the
AMCC bond were unencunbered when in fact they were purchased on
mar gi n. That evidence did not entitle Daigle to a multiple
conspiracy instruction because it did not inplicate himin the
unchar ged conspiracy. 3

Cavin, on the other hand, was entitled to a nultiple
conspiracy instruction. The jury could have found that Cavin knew
that the FNMA securities were purchased on the margin and therefore
participated in the uncharged conspiracy to defraud Alliance, but
was not responsible for the manner in which the AMCC bond was
reported on Alliance's financial statenments and therefore did not
participate in the charged conspiracy. In that event, absent a
mul ti pl e conspiracy instruction, Cavin coul d have been convi ct ed of
a conspiracy with which he was not charged. As we held on
anal ogous facts in United States v. Stowell,® the failure to give

a nultiple conspiracy instruction was reversible error.

%Cf. Geer, 939 F.2d at 1088 (a nultiple conspiracy
instruction is generally required where the indictnment charges
several defendants with one overall conspiracy, but the proof at
trial indicates that a jury could reasonably conclude that sone of
the defendants were only involved in separate conspiracies
unrelated to the overall conspiracy charge in the indictnent);
United States v. Toro, 840 F.2d 1221 (5th Cr. 1988) (nultiple
conspiracy instruction is not required where there was no serious
doubt of the defendant's participation in the charged conspiracy).

37947 F.2d 1251 (5th CGr. 1991), on denial of petition for
rehearing, 953 F.2d 188 (5th Cir.), cert. denied, 112 S.C. 1269
and 113 S. . 292 (1992).

23



5. Adm ssi on of evidence aqgai nst Cavin.

Cavin contests the adm ssion of three pieces of evidence
First, he challenges as hearsay certain testinony that the FNVA
securities backing the AMCC bond were purchased on the margin. The
error, if any, was harm ess, for the next witness testified w thout
objection to essentially the sane matters. Second, Cavin
characterizes as i nadm ssi bl e hearsay a letter fromPeterson to the
principals of AMCC about the substitution of securities. He is
i ncorrect. The docunent was offered not for the truth of the
matters asserted but to establish a foundation for |ater show ng
that it was a forgery. The docunent was not hearsay and was
properly admtted.3 Third, Cavin challenges the adm ssion under
Fed. R Evid. 404(b) of evidence of a prior stock rental transaction
i nvol vi ng anot her i nsurance conpany. The district court properly
found that the transaction was relevant to Cavin's intent but did
not place on the record an assessnent of its probative value
conpared to its prejudicial effect. On retrial the court should
conpl ete the bal ance of the Fed.R Evid. 403 factors and spread its
findings onthe record.® Cavin further insists that the governnent
should be required to informthe jury that he was acquitted of
crimnal charges in connection with the prior transaction. The
governnent need do so only if there is evidence introduced that

Cavi n was char ged.

38Anderson v. United States, 417 U.S. 211 (1974); United States
v. Adkins, 741 F.2d 744 (5th GCr. 1984), cert. denied, 471 U S
1053 (1985).

3¥See United States v. Elwood, 993 F.2d 1146 (5th Gr. 1993).
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6. Sever ance.

Cavi n conpl ai ns of the denial of his notion for severance. W
perceive no error. Persons who are charged together generally
should be tried together, particularly where they are charged with
the sanme conspiracy. Severance is in order only when a defendant
suffers conpelling prejudice against which the trial court cannot
pr ot ect . 4° Cavin was charged with the sane conspiracy as his
codefendants and the sane evidence was involved. That he was
involved with only one of the multiple transacti ons undertaken in
the course of the conspiracy nade it easy for the jury to
conpartnental i ze the evidence against him Through cautionary
instructions the trial court mnimzed the possibility of spillover
effect and the verdicts, convicting one defendant on counts of
whi ch anot her was acquitted and vise versa, reflect that the jury
was able to follow those instructions. There was no abuse of
di scretion in the denial of severance.

Concl usi on

To sunmari ze, we are not persuaded that, as a matter of |aw,
the evidence is insufficient to support the convictions of Daigle
and Cavin except as to counts 23 and 24 for Daigle and count 24 for
Cavin. The convictions on those counts are REVERSED. 1In |ight of
the above discussed erroneous evidentiary rulings and jury
i nstructions, however, we VACATE the other convictions of Daigle
and Cavin and REMAND for a new trial on the renmaining counts,

consi stent herew th. Concluding that there is insufficient

“OUnited States v. McCord, 33 F.3d 1434 (5th Cr. 1994).
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evi dence to sustain Seago's convictions we REVERSE sane and REMAND

for entry of a judgnent of acquittal.
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