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Appeal fromUnited States District Court for the Eastern District
of Loui si ana.

Bef ore REAVLEY, DeMOSS and STEWART, Circuit Judges.

STEWART, Circuit Judge:

This diversity case arising in Louisianainvolves the issue of
which parent's health care insurer provides coverage for the
neonatal nedical care of their illegitimte child under the
provi sions of the parents' policies. Because we conclude that the
magi strate judge erroneously held that the Principal Health Care
pl an provi ded primary coverage, and thus that the court inproperly
granted sunmmary judgnent in favor of the nother's insurer, we
reverse

FACTS

On Decenber 27, 1991, Danielle C. Plauche (Plauche) gave birth
to Justin Plauche (Justin) at East Jefferson General Hospital. The
birth certificate listed Fred B. Pepper (Pepper) as the baby's
f at her. Pepper and Plauche were not nmarried at the tine of
Justin's birth, nor have they ever been nmarried to each other or

lived together. Pepper has formally acknowl edged his paternity of



Justin, and Plauche concurred in this acknow edgenent as provided
under Loui siana | aw.

Pepper's enployee health care plan was issued by Principa
Health Care of Louisiana, Inc. Imediately after Justin's birth,
Pepper purportedly added Justin as an additional assured and/or
menber under Principal's policy. Pepper paid for the dependent
coverage hinself through payroll deductions.

At the time of Justin's birth, Plauche's enpl oyee health care
plan was provided by General American Life Insurance Conpany
t hrough The Lewer Agency, Inc. Imediately after Justin was born,
Pl auche al so added Justin to her health care policy as Pepper had
done with his plan. Plauche's dependent coverage was paid by her
enpl oyer.

Justin was born four nonths premature and had to remain at
East Jefferson fromthe date of his birth (Decenber 27, 1991) until
April 13, 1992, incurring expensive nedical bills for his neonatal
care. Fortunately, Justin eventually becane healthy enough to
| eave the hospital. Wen he was di scharged, he went to live with
hi s not her, where he has remained. There is no evidence that there
has ever been any judicial determnation involving Justin's
cust ody. However, in August 1992, the Juvenile Court for the
Parish of Jefferson ordered that Pepper provide child support and
mai ntain his current nedical insurance for Justin and that he be
responsible for the health care expenses of Justin.

Because there were two enployee welfare plans involved, a

di spute arose as to which enployee welfare plan provided prinmary



coverage for Justin's nedical expenses. Because the sumtotal of
the bills did not exceed the maximum |limts of either plan, the
primary carrier necessarily would be responsible for the entire
anount . Pl auche filed suit against Principal in state court
asserting Justin's coverage under the Principal plan and seeking
attorney's fees and penalties under La.R S. 22:657%. After
negoti ati ons, Plauche conprom sed her state court suit in exchange
for an agreenent between Principal and CGeneral Anerican whereby
each conpany would pay fifty (509 percent of the outstanding
medi cal bills, which totalled $245,089.88. O that amount, all but
appr oxi mat el y $500. 00 r epresent ed expenses i ncurred during Justin's
hospitalization at East Jefferson. The agreenent between Princi pal
and General Anerican further provided that Principal wuld file a
declaratory judgnent action to seek a determnation of the
respective obligations of the parties. The prevailing party woul d
be entitled to rei nbursenent fromthe other party.

Pursuant to the agreenent, Principal filed this declaratory
j udgnent action agai nst General Anerican and Lewer in the federal
district court for the Eastern District of Louisiana. Principa
also filed a notion for summary judgnent. Lewer and GCeneral
Ameri can brought a cross-notion for summary judgnent. The case was
referred to the federal magi strate. The nagi strate granted General

American and Lewer's notion for summary judgnent, ruling that

lUnder pertinent Louisiana statutes, an insurer can be
liable for "bad faith" penalties and attorney's fees if it
arbitrarily or capriciously denies coverage to an insured, fails
to pay a claimtinely, or otherwse acts in "bad faith."
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Justin was covered under the Principal plan as Pepper's "dependent
child" during the tine that Justin was at East Jefferson, and that
Principal was the primary insurer of Justin under the so-called
"birthday rule" in the coordination of benefits provisions of the
Princi pal plan, because Pepper's birthday precedes Plauche's in the
cal endar year. 831 F.Supp. 570. This appeal foll owed.
STANDARD COF REVI EW

W review a district court's grant of summary judgnent de
novo. Topalian v. Ehrman, 954 F.2d 1125 (5th Cr.1992). Summary
judgnent is proper if the pleadings, depositions, answers to
interrogatories, and admssions on file together wth the
affidavits filed in support of the notion, if any, show that there
is no genuine issue of material fact and that the noving party is
entitled to judgnent as a matter of law. Celotex Corp. v. Catrett,
477 U. S. 317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986).

Interpretation of an insurance policy is a question of |aw
FDIC v. Barham 995 F.2d 600 (5th G r.1993). Accordi ngly, we
reviewa district court's interpretation of an insurance policy de
novo. FDIC v. Mjalis, 15 F.3d 1314 (5th Cir.1994); Har bor
| nsurance Co. v. Uban Construction Co., 990 F.2d 195, 199 (5th
Cir.1993).
ANALYSI S

Resol ution of this case depends solely upon an interpretation
of policy language. Neither party asserts that there are genuine
i ssues of material fact which woul d preclude sunmary judgnent. In

fact, both parties have filed notions for sunmary judgnment on the



assertion that there are no genuine issues of material fact.
Princi pal makes two argunents in support of its position that the
magi strate erred in granting sunmary judgnment in favor of General
Ameri can. Principal contends that there are two separate and
distinct clauses contained within its policy which apply to this
i ssue and which woul d absolve it of any liability for the nedi cal
expenses Justin incurred at East Jefferson.

First, Principal argues that Justin was not dependent upon
Pepper for the majority of his financial support and thus does not
qualify as a dependent pursuant to the Principal plan. Thus,
Principal contends that Justinis not in fact eligible for coverage
under the plan albeit that Pepper ostensibly added Justin to it.
Second, and alternatively, Principal argues that pursuant to the
ternms of the coordination of benefits provisions in both policies,
the General Anerican plan should provide primry coverage, even if
we deternmne that Justin is covered under the plan.?

As a federal court sitting in diversity, we apply Louisiana

2lnits reply brief, Principal urges for the first tine a
third alternative in which coverage between the two plans shoul d
be apportioned on a pro rata basis. Not only do we question
Principal's ability to propose this Sol ononic solution for the
first time inits reply brief, we also reject this argunent as
meritless because there is no policy |anguage in either of the
two plans which woul d support such an all ocation.

Principal also has forwarded an equal protection
argunent, contending that the policy as construed by the
magi strate places a heavier burden on legitimte children
than illegitimate children. Wile we note in passing the
facial weakness of such an argunent given an apparent |ack
of state action, we do not reach the constitutional issue
because we grant relief to Principal on the basis of the
policy | anguage.



rules of policy interpretation in this case. Louisiana law is
clear that the interpretation of insurance policy provisions is to
be governed by the rules pertaining to the interpretation of other
types of contracts. Battig v. Hartford Accident and I ndemity Co.,
608 F.2d 119 (5th GCir.1979).

The rules for interpreting contracts are set forth in various
articles of the Louisiana Cvil Code. Article 2045 provides that
"[1]nterpretation of a contract is the determ nation of the common
intent of the parties.”" Article 2046 goes on to state that "[w] hen
the words of a contract are clear and explicit and lead to no
absurd consequences, no further interpretation may be nmade in
search of the parties' intent." Article 2047 provides that "[t]he
words of a contract nust be given their generally prevailing
meani ng. " Article 2048 provides that "[w ords susceptible of
di fferent neanings nust be interpreted as having the neaning that
best conforns to the object of the contract.” Finally, Article
2050 provides that "[e]lach provision in a contract nust be
interpreted in |ight of the other provisions so that each is given
t he nmeani ng suggested by the contract as a whole."

The coverage issue

As noted above, Principal first argues that Justin does not
qual ify as a dependent under the provisions of the Principal plan.
Pursuant to the plan's terns, Justin would have to qualify as a
"dependent child" of Pepper in order to be covered under the
Principal plan. The term "dependent child" as defined in the

Principal plan includes, inter alia, "(1) the Subscriber's



unmarried, natural or legally adopted child residing within the
service area; ..." But the provisions go on to provide that "
the child nust be dependent upon the Subscriber for a majority of
his or her financial support ... and nust be either under nineteen
(19) years of age, a full-tinme student, or a disabled dependent."”

It is undisputed that Justin's nother has provided for her son
al nost singl ehandedly fromthe ti me of conception forward. Any and
all prenatal care, hospital visits and exam nations prior to birth
were paid for by Plauche alone. From the tinme Justin was
di scharged from the hospital, Plauche has provided for all of
Justin's needs, including a hone, food, clothing, and enotional
nurturing. Pepper's only contributions to Justin's support for
expenses incurred during the tinme Justin was in the hospital were
a one-tine $200.00 paynment toward the nmedical bills and the
approximately $88 per nonth in insurance premuns for Justin's
dependent coverage. Overall, Pepper's only other contribution is
the approximately $13.50 per nonth in child support he has been
ordered to pay. Thus, Principal contends that Justin does not
qualify as Pepper's "dependent child" under the Principal plan
because he is not dependent upon Pepper for a mgjority of his
financi al support.

The first time Principal appears to have asserted the
coverage issue was in its notion for summary judgnent. In its
cross-notion for summary judgnent, General Anerican contended that
Principal had waived its right to litigate the coverage issue or

ot herwi se deny coverage by entering into the agreenent to pay half



of the nedical bills in order to end the state court |itigation.
However, the magistrate did not reach this "waiver" issue.
Notw thstanding Principal's contentions to the contrary, the
magi strate concluded that during the tinme Justin was in the
hospital, he was dependent upon Pepper for a nmgjority of his
financial support; thus, Justin was covered under the Principal
pl an.

On appeal, Principal again seeks to deny coverage under the
plan, claimng that Justin is not Pepper's "dependent child"
because Justin does not depend upon Pepper for a mpjority of his
financial support. While Ceneral Anerican and Lewer did not
address the waiver issue in their brief, at oral argunent the
question of Principal's ability to assert non-coverage arose again.
Principal countered General Anerican's "waiver" allegation by
pointing to a provision in the witten agreenent described above
between Principal and General Anerican/Lewer which states that
"[t]he parties hereto specifically and expressly reserve any and
all rights and defenses avail able to themrespectively." Principal
argues that, under this | anguage of the agreenent, it has the right
to assert the coverage issue. W disagree.

A careful review of the declaratory judgnment conplaint filed
by Principal reveals that Principal asserts therein that "[e]ach
party, that is Principal and [General American/Lewer,] have taken
the position that their plans are secondary." Principal further
states that the purpose of the action is to adjudicate "which

party's health i nsurance coverage is primary and whi ch secondary."



Inits prayer, Principal asks nerely that the court "adjudicate the
rights and liabilities of the parties pursuant to the Coordi nation
of Benefits Provisions." (Enphasi s added.) In fact, the
coordi nati on of benefits provisions were the only provisions under
which Principal asked the court to adjudicate the rights and
liabilities of the parties. Nowhere in the declaratory judgnent
conpl ai nt has Principal pleaded coverage as an issue. The notion
for summary judgnent wherein Principal initially asserted
noncoverage does not qualify as a pleading. See Federal Rules of
Cvil Procedure 7(a). Moreover, Principal never asserted coverage
as an affirmative defense. In fact, as noted above, Principa
specifically stated in their conplaint that their contention was
that the Principal plan provided secondary coverage. By this
assertion, Principal inplicitly acknow edged that there was in fact
sone sort of coverage avail able for Justin, albeit secondary.
Principal effectuated a conpromse of the state court
litigation and thereby avoided possible exposure on "bad faith"
penalties and attorney's fees; 1in exchange, it agreed to pay half
of the nedical bills and institute a declaratory judgnent actionto
determ ne whether its coverage for Justinis primary or secondary.
Based upon the parties' agreenent, the coordination of benefits
issue was to be the limted question before the lower court. In
fact, the agreenent specifically provided: "As a result of
differing interpretations of each party's coordination of benefits
provi sions, Principal Health Care and The Lewer Agency, on behalf

of General Anerican Life Insurance Conpany have taken the position



of secondary health <care carriers...." (Enphasi s added.)
Princi pal cannot seek nowin this appeal, nor did it have the right
to assert in the | ower court via summary judgnent notion, relief it
did not pray for or otherwise plead. Wile it may be true that
Principal reserved the right to assert coverage as a defense by
virtue of the reservation clause in the agreenent wth GCeneral
American/ Lewer, in never asserted this right via its pleadings in
the declaratory judgnent action. Thus, we hold that Justin was
covered as Pepper's dependent child under the Principal policy.
The only question that remains is whether that coverage is primary
or secondary.

The coordi nation of benefits provision

Al t hough the magi strate granted summary judgnent in favor of
General American, he did so on the basis of the coordination of
benefits provision of the Principal policy, ruling that the
Principal plan provided primary coverage for Justin.

The main point of contention surrounding the coordi nation of
benefits provisions of the Principal plan is whether the so-called
"birthday rule"™ or "custody rule" applies to determ ne whet her the
pl an provides primary coverage. Under the "birthday rule," the
Principal plan, by its own terns, would provide primry coverage
because Pepper's birthday precedes Pl auche's in the cal endar year.
Under the "custody rule,” the Principal plan would require that
benefits be determ ned under Plauche's plan before they would be
determ ned wunder the Principal plan. Specifically, these

provi sions of the Principal plan (referred to as "the Health Pl an”
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therein) state as follows, in pertinent part:

2) The Health Plan determnes its order of benefits using the
first of the followi ng rules which applies:

b) Except as stated in paragraph 4.1.C 2.c, when the
Health Pl an and another Plan cover the sane child
as a Fam |y Dependent of different persons, called
"parents":

1. The benefits of the Plan of the parent whose
birthday falls earlier in a year are determ ned

before those of the Plan of the parent whose
birthday falls later in the year

c) If two or nore Plans cover a Menber as a dependent
child of divorced or separated parents, benefits
for the child are determned in this order:

1. First, the Plan of the parent with custody of
the child,

(Enphasi s added.)?

Princi pal contends that, because Pepper and Pl auche were never
married and living together, they should be viewed as "separated
parents" under the COB provision of the Principal policy and
therefore the "custody rule" applies. Because Pl auche has had
physi cal custody of Justin at all tinmes, her plan would provide

primary coverage under the "custody rule."* General Anerican/Lewer

3The correspondi ng provision in the General Anerican policy
is substantially the sanme as the Principal provision, containing
the nore general "birthday rule," except in cases where the
parents are "separated or divorced and the parent with custody of
the child has not remarried,” in which case the custody rule wll

apply.

“The magi strate opined in dicta that during the time Justin
was in the hospital, he was not in the custody of either parent.
We disagree. W hold that at all tines relevant herein, Justin
has been in the custody of his nother. There is no evidence that
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argues that Pepper and Plauche are not "divorced or separated"
because they were never married, and therefore the "custody rule,"”
whi ch i s an exception to the nore general "birthday rule," does not
apply. Pepper's birthday is April 29th, and Plauche's birthday is
Decenber 9th. Because Pepper's birthday falls earlier in the year,
Ceneral Anerican contends that the Principal plan should provide
pri mary cover age.

The magi strate agreed with CGeneral Anerican that Pepper and
Pl auche cannot be "separated" because t hey have never been marri ed.
He cited a case from another jurisdiction® as well as Louisiana

Civil Code art. 2047° in support of his conclusion and expl ai ned

there has ever been any |egal determ nation of custody; however,
Pl auche as a matter of fact always has had physical custody of
Justin. W have no difficulty determning that, in the absence
of a legal determnation of custody to the contrary, that Justin
was in the custody of his nother as |long as he remai ned at the
hospital, where she had given birth to him After he was

rel eased from East Jefferson, Justin went to live wth Pl auche,
where he has renmained. Plauche is the parent with custody of the
child under the "custody rule" of the Principal plan.

SHumana Heal t h | nsurance Conpany of Florida, Inc. v. Halifax
Heal th Network, 579 So.2d 384 (Fla.Dist.C.App. 5th Dist.1991)
(parents who were never nmarried and never |ived together cannot
be said to be "divorced" or "separated'). W decline to follow
Humana, particularly in light of the fact that it is a Florida
case, not a Louisiana case. Moreover, Humana invol ved an
interpretation of an insurance statute, not an insurance policy,
and is therefore factually distinguishable. Al so, even case |aw
from Loui siana courts technically is not binding in this civilian
jurisdiction, because Louisiana does not recognize stare decisis.
However, as a practical nmatter, lower courts often do follow the
dictates of higher courts within their jurisdiction, but it is
because they choose to do so, not because they nust.

6As not ed above, Louisiana Cvil Code Article 2047 is a rule
of contract interpretation which provides that "[t] he words of a
contract nust be given their generally prevailing neaning."
Loui siana, being the only civil law jurisdiction anong the fifty
states, is unique in that its approach to solving nost |ega
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that the generally prevailing neaning of the word "separated" in
t he context of the phrase "dependent child of divorced or separated
parents" is married but living separately. Because he felt Justin
could not be construed as a "dependent child of divorced or

separated parents,"” the magi strate held that the "custody rule" did
not apply, and thus that the nore general "birthday rule" appli ed.
Under the birthday rule, the Principal plan would provide primry
coverage. Accordingly, the magistrate granted summary judgnent in
favor of General American/Lewer.

On appeal, Principal contends that the "custody rule" should
apply inlieu of the "birthday rul e" because Pepper and Pl auche are
"separated parents" in that they have never been nmarried.
Principal points out that the general, commobn sense definition of

the term "separated” neans "not together." Mor eover, Principa
points out that the arbitrary "birthday rule" is only appropriate
when parents are not "separated" or divorced, i.e., when they are
living together, because assunedly both parents will have an equal

interest in, and responsibility for, the health care provided to

questions begins first and forenbost with a review of the

Loui siana Cvil Code. The Cvil Code is thus the civilian's
"Bible." Jurists in comon |aw jurisdictions, on the other hand,
usual ly begin with a review of the case |aw on a particular

issue. The late Judge Alvin B. Rubin |anented that Loui siana
federal courts sitting in diversity often fail to enploy civilian
met hodol ogy, although they are Erie-bound to do so. In the
instant case, the magistrate's efforts to be true to Erie and
enploy civilian interpretation are | audable, although we disagree
with his conclusion. For Judge Rubin's delightful and

enl i ghteni ng di scussion of the hazards that Louisiana federal
courts present to the civilian tradition, see Alvin B. Rubin,
Hazards of a Civilian Venturer in a Federal Court; Travel and
Travail on the Erie Railroad, 48 La.L.Rev. 1369 (1988).
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the child. Wen parents are "separated" or divorced, however, the
rules state that the plan of the parent with custody is prinmary.
Thus, Principal contends that the obvious intent of the COB
provisionis to inpose primary liability on the plan of the parent
residing wwth the child when the two parents do not |ive together.
We agree.

Loui siana Cvil Code Article 2048, cited above, provides that
"words susceptible of different neanings nust be interpreted as
having the neaning that best conforns to the object of the
contract." Also, Article 2050, cited above, provides that "[e]ach
provision in a contract nmust be interpreted in light of the other

provi sions.... We interpret the word "separated"” as used in the
"custody rule" of the Principal plan to connote people who do not
reside together. This interpretation is nost consistent wth the
overal |l purpose of the two rules governing which planis primary in
the event that a child is covered under both parents' plans: if
the parents are living together with the child, the arbitrary
birthday rule is an acceptabl e way of determ ning primry coverage
between two parents who have equal contact with the child and an
equal interest in its nedical care and i nsurance coverage; if the
parents are not |iving together, the parent with custody of the
child has nore contact with the child and perhaps a greater
interest inthe nedical care it receives and the i nsurance coverage
afforded to it. In this case, Justin's nother always has had

custody of himrather than his father. Accordingly, the Principal

pl an i ndi cates that it provides only secondary coverage for Justin
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if he is covered under Plauche's plan. Consequently, we hold that
primary coverage for Justin is provided by General Anerican, the
i nsurer of Pl auche.
CONCLUSI ON

For the foregoing reasons, the magistrate's summary judgnent
in favor of General Anerican and Lewer is REVERSED. Under the
coordi nati on of benefits provisions of the Principal plan, benefits
under the General Anerican plan are to be determ ned before those
under the Principal plan. Havi ng construed the |anguage of the
policies in accordance with civilian nethodol ogy, we hold that
primary nedical insurance coverage for Justin is provided by
Ceneral Anerican Life I nsurance Conpany. Judgnent is here rendered
in favor of Principal Health Care of Louisiana, Inc. Costs of the
appeal are assessed to Ceneral Anerican Life Insurance Conpany
t hrough the Lewer Agency.

REVERSED AND RENDERED
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