UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3819

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
THOVAS J. HARLAN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Sept enber 30, 1994)
Before KING and BENAVIDES, Circuit Judges, and LAKE,"~ District
Judge.
SIM LAKE, District Judge:

Thomas Harlan appeals from a judgnent of conviction and
sentence for possession with intent to distribute cocaine in
violation of 21 US C § 841(a)(1l). Harl an argues that the
district court erred in denying his notion to suppress evi dence and
in denying his request for a two-level reduction in his offense
| evel under the sentencing guidelines for acceptance of responsi -

bility. W AFFIRM

District Judge of the Southern District of Texas, sitting
by desi gnati on.



|. The Mdtion to Suppress

On Novenber 1, 1991, Harlan traveled to New Oleans on a
flight fromSan Antonio, Texas. (R, Vol. Il at 6) While changing
airplanes in Dallas, Harl an appeared very nervous and attracted the
attention of a narcotics agent, Ji mHughes. Hughes di scovered that
Har| an had paid cash for his airline ticket and had not checked any
| uggage. Hughes ran a governnment conputer check on Harlan and
| earned that Harlan had been investigated previously for distribu-
tion of cocaine. Hughes notified Sergeant d enn Davis of the
Jefferson Parish Sheriff's office in New Ol eans of his suspicions
regarding Harlan and gave Davis a description of Harlan. Id
Davis and another officer, Sergeant Sinone, who was in plain
clothes, waited for Harlan's flight toland. After Harlan left the
plane in New Oleans he wal ked quickly down the concourse and
t hrough the | obby to a Jeep Cherokee that was waiting outside. He
appeared nervous and | ooked over his shoulder as if he was | ooking
to see if he was being followed. The Cherokee was being driven by
Harl an's fiancee, Deni se Bartholomew. |d. at 47. She started the
engi ne before Harlan got to the vehicle. Sinone approached Harl an,
identified himself, and asked Harlan if he would answer sone
gquestions. Harlan agreed and Si none asked Harl an where his flight
had originated, inspected his ticket, and returned it to him 1d.
at 8-10. Harlan testified that both officers approached hi msi nul -

taneously, began questioning him asked to see his used airline



ticket and driver's |icense, and kept his docunents throughout the
encounter with him [d. at 59-60.

The officers then asked to search Harlan's garnent bag, and
Harl an consented to the search. Id. at 10, 58. Si none found a
used airline ticket and over $8,000 cash in the bag. [d. at 11,
25. Davis testified that the ticket indicated that Harlan had been
on a two-day trip even though Harlan had previously told the
officers that he had been on a three- or four-day trip. [d. at 10-
11. Wien the officers questioned Harl an about the | arge anount of
cash found in his bag Harlan told themthat he had brought sone of
the noney with himon the trip and that sonme of it represented
earni ngs on a business venture involving the sale of horses. |d.
at 11. Harl an becane increasingly nervous and stated that sone of
this noney could be considered illegal. I1d. at 11-12, 35.

During the curbside encounter the officers noticed a |arge
bul ge in the jacket that Harlan was wearing and asked to search it.
Har| an declined their request and stated that he preferred that the
officers obtain a search warrant. 1d. at 12. Harl an deni ed nmaki ng
this statement. [d. at 58. Harlan was then escorted to an office
at the airport to wait while the officers obtained a search
war r ant . Id. at 13, 59. During the two-hour period while he
wai ted at the office Harlan was constantly observed and was refused
perm ssion to go to the restroom 1d. at 42. After the officers
obtained a search warrant they searched Harlan's jacket and
di scovered two clear plastic bags of cocaine. [d. at 38. Harlan

was indicted for possession with intent to distribute cocaine.
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The district court held that the officers' initial curbside
encounter with Harlan was a "Terry-type stop" based upon reasonabl e
suspi ci on and t hat probabl e cause to seize Harl an exi sted after the
of ficers discovered the cash in Harlan's garnent bag and saw the
bulge in his jacket. (June 4, 1993, Order and Reasons at 9-10) In
reviewing the district court's rulings, which were based "upon
testinony at a suppression hearing," the court "'nust accept the

district court's factual findings unless they are clearly erroneous

or are influenced by an incorrect viewof thelaw'" United States

v. Thomas, 12 F.3d 1350, 1366 (5th Cr.), cert. denied, u. S.

_, 114 S.Ct. 1861 (1994) (quoting United States v. Garcia, 849

F.2d 917, 917 n.1 (5th Gr. 1988)). The court "'nust view the
evidence in the light nost favorable to the party that prevailed
below '" 1d. The district court's ultimate | egal concl usion that
the police officers had probabl e cause to seize Harlan is revi ewed

de novo. Thomas, 12 F.3d at 1366. The encounter between Harl an

and the police at the New Oleans airport may fall wthin three
categories under our Fourth Anendnent anal ysis:
(1) nere comrunication involving neither coercion nor
detention [which does not inplicate the Fourth
Amendnent | ;

(2) brief seizures of the person, which require reason-
abl e suspi cion; and

(3) full-scale arrests, which require probable cause.

United States v. Bradley, 923 F. 2d 362, 364 (5th Gr. 1991) (citing

United States v. Berry, 670 F.2d 583, 591 (5th Cr. 1982) (en

banc)).



Harl an argues that the district court erred in denying his
nmotion to suppress the cocaine found in his jacket because it was
di scovered after he had been seized w thout probable cause in
violation of the Fourth Anmendnent. According to Harlan the
i nproper seizure occurred either (1) when his used airplane ticket
and driver's |icense were confiscated whil e he was bei ng questi oned
outside his fiancee's Cherokee or (2) when he was escorted to an
office at the airport and forced to wait for over two hours while
the police officers obtained a warrant to search his jacket. W
are not persuaded by either argunent.

The district court rejected Harlan's argunent that his airline
ticket and driver's license were confiscated at the Cherokee.
After hearing the testinony of Davis, Sinone, Harlan, and
Bart hol omew, the court found that Harlan's account of the events
was not "plausible" and that the initial stages of the encounter
were voluntary. (June 4, 1993, O der and Reasons at 10) This
finding is not clearly erroneous since it is supported by the
record, and in particular, by Davis' testinony that Sinone returned
Harlan's ticket and driver's license after examning them (R
Vol. Il at 9-10)

Harl an's argunent that he was unconstitutionally seized a few
m nutes |ater when he was forced to acconpany the officers to an
airport office and wait two hours while the officers obtained a
warrant fails because by this tine the officers had probabl e cause

to arrest him "Probabl e cause exists where the facts and



circunstances wthin the arresting officers' know edge are
sufficient in thenselves to warrant a [person] of reasonable
caution in the belief that the person to be arrested has commtted

or is conmtting an offense.” United States v. Mendez, 27 F.3d

126, 129 (5th Gr. 1994) (citing United States v. Orozco, 982 F. 2d

152, 154 (5th Cir), cert. denied, UsS _ , 113 S . 2430
(1993)).

The evi dence before the district court showed that:

(1) Harlan was traveling w thout checked |uggage on a
one-way ticket purchased with cash

(2) he acted nervously in both the Dallas and New
Ol eans airports,

(3) he was listed in the governnent's conputer database
as previously having been suspected of Dbeing
i nvol ved in cocaine trafficking,

(4) he gave the officers msleading information about
the duration of his visit to San Antoni o,

(5 he was carrying over $8,000 cash in his garnent
bag,

(6) he stated that sonme of this noney could be con-
sidered illegal, and

(7) he had a clearly visible Iarge bulge in the jacket
he was weari ng.

Wil e none of these factors alone would be sufficient to create
probabl e cause, the "lam nated total" of the evidence is nore than
sufficient to support the district court's finding that there was
probabl e cause to seize Harlan when he was required to acconpany

the officers to the airport office. See United States v. Edwards,

577 F.2d 883, 885 (5th Cir.) (en banc), cert. denied, 439 U S. 968,

99 S. . 458 (1978) ("W nust al so be m ndful that probable cause is
the sumtotal of layers of information and the synthesis of what

the police have heard, what they know, and what they observed as
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trained officers. W weigh not individual |ayers but the | am nated
total. . . . Viewing the evidence in this manner (inits totality)
it may truly be said that the total may be a sumgreater than its
parts.") (citations and internal quotations omtted).

1. The Alford Plea and Sentenci ng

Fol |l ow ng the denial of his notion to suppress Harl an entered
a conditional, equivocal plea of guilt.? At sentencing Harlan
argued that he was entitled to a reduction in his offense |eve
under the sentencing guidelines for acceptance of responsibility.
However, during the presentence i nvestigati on and at his sentenci ng
Harl| an refused t o acknow edge t hat he possessed cocai ne with intent
to distribute it, which is an essential elenent of § 841(a).?
Harl an asserted that he possessed the 263.5 grans of cocaine with
over 94% purity for his personal use, even though he told the
probation officer that he had not had a drug problemfor the past
two years. The district court was skeptical of Harlan's position

(R, Vol. Ill, at 7) and concluded that he was not entitled to a

YIn their briefs both Harlan and the governnent refer to the
plea as an "Alford" plea, an equivocal plea nanmed for Henry C.
Al ford, whose plea was upheld by the Suprene Court in North
Carolina v. Aford, 400 U S 25, 31, 91 S. C. 160 (1970). A
def endant entering an Alford plea pleads guilty but affirmatively
protests his factual innocence to the charged offense. See Alford,
400 U.S. at 31, 91 S .. at 65. The court mnutes fromHarlan's
rearrai gnnment also state that Harlan entered an Alford plea. How
ever, the judgnent refers to the plea as a "nolo" plea and the
district court used the terns "nolo" and "Alford" at sentencing.
Al t hough an Alford plea and a plea of nolo contendere are not
techni cal ly synonynous, resolution of this apparent discrepancy is
not necessary to the outcone of this appeal, and the court assunes,
as do the parties, that Harlan entered an Alford pl ea.

2 See, e.9., United States v. Aivier-Bercerril, 861 F.2d 424,
426 (5th Gr. 1988) ("Three el enments nust be proven to sustain a
conviction for the crinme of possession of cocaine with intent to
di stribute: (1) the knowing (2) possession of cocaine (3) wth
intent to distribute it.") (citation omtted).
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two-1 evel reduction under § 3E1.1 of the sentencing guidelines® for
acceptance of responsibility. (R, Vol. 1Ill, at 32-33) I n
explaining his reasons for this decision the court stated:

[ B] ecause the defendant has persisted in what the Court

continues to believe to be a weak story, that he did not

intend to distribute the drugs in question and clains

merely that they were for his personal use whil e denying

that he used drugs for the |ast several vyears, his

objections to paragraphs 7 and 16 [of the Presentence

| nvestigation Report (PSR)] are al so denied.* Moreover,

the court shoul d point out that the defendant's nol o pl ea

is not, in the Court's mnd, an acknow edgnent of gquilt

nor can it be taken as an acceptance of responsibility as

argued by counsel.
Id. The court found that Harlan's total offense | evel was 20, his
crimnal history category was 1, and his sentenci ng gui deline range
was 33 to 41 nonths in prison. The court sentenced Harlan to 41
nonths in prison and fined him $15,000. |d. at 34.°

The "[c]ourt reviews a district court's finding on acceptance
of responsibility for clear error but under a standard of review

even nore deferential than a pure 'clearly erroneous' standard.”

3 Al citations are to the 1993 guidelines nmanual in effect
when Harl an was sentenced on Novenber 17, 1993. See United States
v. Ainsworth, 932 F. 2d 358, 362 (5th Cir.), cert. denied, u. S.

_, 112 S.Ct. 346 (1991).

4 Paragraphs 7 and 16 of the PSR address Harlan's possible
adj ustnent for acceptance of responsibility. In § 16 the probation
of fi cer recomended that Harl an recei ve no reduction for acceptance
of responsibility because he "denies an essential elenent of the
of fense by claimng that the cocaine was for his personal use and
not possessed with intent to distribute.”

> The district court elaborated on its disbelief of Harlan's
story when di scussi ng the appropriate sentence. "There are several
di sturbing things about this case. The anmount of drugs is very
| arge, 263.5 grans. The defendant's only explanation to square
that with his personal use story is that he wanted to avoid the
i nconveni ence of going back and forth to buy nore drugs. | find
that to be sonmewhat cavalier, particularly in light of the fact
that when the defendant was arrested he was carrying $8,300 in
cash. | find that to be highly unnatural."” 1d. at 34.
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United States v. Gonzales, 19 F.3d 982, 983 (5th Cr. 1994),

petition for cert. filed, USLW  (US July 12, 1994)

(No. 94-5151) (quoting United States v. Tello, 9 F.3d 1119, 1122

(5th Gr. 1993)). "Appellate review of sentences i nposed under the
guidelines is limted to a determ nati on whether the sentence was
inposed in violation of law, as a result of an incorrect applica-

tion of the sentencing guidelines, or was outsi de of the applicable

gui deli ne range and was unreasonable." Gonzales, 19 F.3d at 983
(citation omtted). "Application of the guidelines is a question
of law subject to de novo review" Id. Under the sentencing

guidelines a district court may decrease a defendant's offense
level by two levels if it finds that "the defendant clearly
denonstrates acceptance of responsibility for his offense.”
US S G 8 3EL.1. "A defendant bears the burden of proving to the
district court that he is entitled to the dowward adjustnent."

United States v. Kinder, 946 F.2d 362, 367 (5th Cr. 1991), cert.

deni ed, Uus 112 S.C. 2290 (1992) (citations omtted).

Harl an argues that the district court's decision was based on
its erroneous conclusion that an Alford pl ea precludes a findi ng of
acceptance of responsibility. As support for this argunent Harl an
relies on two statenents made by the court. During the sentencing
hearing the court stated "[a]n Alford plea doesn't, in ny opinion,
constitute | egal acceptance of responsibility. Al an Alford plea
does is say "I'm not quilty, but the evidence of ny guilt is
overwhel m ng, and | choose not to fight the case." (R, Vol. III,
at 11) Later in the hearing the court reiterated that Harlan's
"nolo pleais not, inthe court's mnd, an acknow edgnent of guilt

nor can it be taken as an acceptance of responsibility as argued by
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counsel ." [Id. at 33. The court nade these statenents in response
to Harlan's counsel's argunent that the entering of the Alford plea
itself legally established acceptance of responsibility.®

W do not view the court's statenents as indicative of the
court's belief that an Alford plea automatically barred acceptance
of responsibility. The court's statenents accurately reflect that
entering a plea (even an unequivocal guilty plea) does not auto-
matically constitute acceptance of responsibility. See U S S G
8§ 3E1.1, Application Note 3 ("A defendant who enters a guilty plea
is not entitled to an adjustnent under this section as a matter of
right."). Wen read in conjunction with the court's reasons for
declining to find that Harlan had accepted responsibility the two
statenents cited by Harlan reflect the court's conclusion that
Harl an had not shown his entitlenent to a reduction for acceptance
of responsibility. Sinply put, the court did not believe Harlan's
"weak story" and therefore did not find that he had denonstrated
acceptance of responsibility.

Furthernore, we are not persuaded that the district court
erred in concluding that Harl an was not entitled to a reduction for
acceptance of responsibility even if the court did rely in part
upon the fact that Harlan entered an Alford plea. Although this
court has not addressed the issue the Seventh and El eventh Grcuits
have concl uded t hat whether a defendant has entered an Alford plea

i n which he mai ntains his innocence and refuses to acknow edge his

6 Harlan's counsel stated "Your Honor when we pled, we pled in
the Alford plea, which was obviously acceptable to the Court and

| egal ly acceptable. | thought we established | egal acceptance of
responsibility. It would have been easy for M. Harlan because
--." (R, Vol. 1l1lI, at 11)
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conduct in the offense is a relevant factor in the acceptance of

responsibility determnation. See, e.q., United States v. Holt,

985 F.2d 563 (7th Gr. 1993) (Table) (reported in full, 1993 U S.
App. LEXIS 1425 at *7-*8 (7th Gr. Jan. 22, 1993)); United States

v. Rodriguez, 905 F.2d 372, 374 (11th Gr. 1990). See also United

States v. Burns, 925 F. 2d 18, 20 (1st Cr. 1991) (uphol di ng district
court's refusal to find acceptance of responsibility where the
district court nmade a reference to the defendant's Al ford pl ea but
alsorelied on other factors inits decision). This approach nmakes
em nent sense. A defendant is only entitled to a reduction in his
offense level for acceptance of responsibility if he "clearly
denonstrates acceptance of responsibility for his offense.”
US S G 8 3El.1(a). A defendant's refusal to acknow edge essen-
tial elenments of an offense is incongruous with the guideline's
comentary that truthful adm ssion of the conduct conprising an
offense is relevant in determ ning whether a defendant qualifies
for this reduction. U S S.G § 3E1.1, Application Notes 1(a) and
3. W hold that a district court may consi der whet her a def endant
has entered an Alford plea as a relevant factor when deciding
whether to afford a defendant a reduction in offense |evel for
acceptance of responsibility.

[, Concl usi on

The district court did not err in its refusal to grant
Harl an's notion to suppress because the facts showthat the initial
stages of his encounter with the officers were voluntary and
because probabl e cause existed to arrest hi mwhen he was escorted
to the airport office. The district court did not err in its

refusal to grant Harlan's request for a two-level reduction for
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acceptance of responsibility under the sentencing guidelines. The
court's decision was based upon Harlan's persistent, and unper-
suasive, explanation that he possessed the cocaine not for
distribution but for his personal use. Even assuming that the
district court relied in part upon Harlan's A ford plea’ that

reliance was not error. The district court's judgnent is AFFI RVED

" Because the propriety of Alford pleas is not before us, this
opi ni on shoul d not be read as an endorsenent of them As the court
has previously stated, "[a]lthough excellent reasons exist for
permtting an Alford plea, the logic underlying this type of plea
is counter-intuitive." United States v. Punch, 709 F.2d 889, 895
(5th Gr. 1983). Defendants who enter such pleas often chall enge
the voluntariness and/or factual bases for their pleas on direct
appeal or on habeas corpus review. See, e.qd., Punch, 709 F. 2d at
891, 897 (defendant argued on appeal that he nmade an Al ford plea
because his will to go to trial had been "overborne by that of his
counsel"); Wllet v. State of Georgia, 608 F.2d 538, 540 (5th Cr
1979) (def endant who entered Al ford pl ea chall enged t he exi st ence of
a factual basis for the plea); Matthews v. United States, 569 F.2d
941, 943 (5th Cir.), cert. denied, 439 U S 1046, 99 S.C. 721
(1978) (defendant argued that his Alford plea was a result of a
threat by the prosecutor and a post-conviction evidentiary hearing
was required to resolve this issue). See also, Curtis J. Shipley,
Note, The Alford Plea: A Necessary but Unpredictable Tool for the
Crimnal Defendant, 72 lowa L. Rev. 1063, 1076 (1987)(stating that
sone judges disfavor Al ford pleas because of their perception of
the "inevitable collateral attacks on the validity of the pleas").
It is wthin the discretion of the district court to accept an
Alford plea only after establishing a sufficient factual basis for
the plea, see Wllet, 608 F.2d at 540, or to refuse to accept an
Alford plea. The Alford Court itself observed that "[o]ur hol ding
does not nean that a trial judge nmust accept every constitutionally
valid guilty plea nerely because a defendant w shes so to plead.").
400 U.S. at 38 n.11, 91 S.C. at 168 n.11. Accord, United States
v. Martinez, 486 F.2d 15, 20 (5th Cr. 1973) ("The decision to
accept or reject a tendered guilty plea, once the requirenents of
Rule 11 have been satisfied, is commtted to the sound judicia
discretion of the trial judge.") (citations and quotations
omtted).
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