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(CA-93-173-1)

(Novenber 21, 1994)
Bef ore H G3 NBOTHAM JONES, and BARKSDALE, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

At issue inthese three related actions are the use of bel ated
and extrenely i ntenperate post-judgnment notions, filed pursuant to
Fed. R Cv. P. 60(b)(6), seeking, primarily because of the trial
judge's club nenberships and other social contacts, to disqualify
him under 28 US C 8§ 455(a) (judge's "inpartiality mght
reasonably be questioned"), and, therefore, to set aside the
adverse judgnents. The district court denied the notions as being
untinely, and, alternatively, without nerit. W AFFIRMand i npose

sancti ons.



| .
Once again, this court has before it another of the continuing
di sputes between the Liljebergs and Travel ers | nsurance Conpany.
The background to the three actions before us was devel oped in our
earlier decisions in Travelers Ins. Co. v. Liljeberg Enters., Inc.,
7 F.3d 1203 (5th Gr. 1993), aff'g in part 799 F. Supp. 641 (E D
La. 1992); Travelers Ins. Co. v. St. Jude Hosp. of Kenner, La.
Inc., 21 F.3d 1107 (5th Gr. 1994) (No. 92-9579; unpublished); and
Travelers Ins. Co. v. St. Jude Hosp. of Kenner, La., Inc., No. 93-
3731, slip op. 581 (5th Gr. Cct. 25, 1994). W develop the tine
line only as necessary to clarify and focus the commobn issue in
these three rel ated appeal s.
A
In June 1990, Travelers filed suit against the St. Jude
Medi cal OFfice Building Limted Partnership (Partnership) and ot her
def endants seeking, inter alia, the seizure and judicial sale of

the St. Jude Medical Ofice Building (Partnership Litigation).?

. In addition to the Partnership, other defendants were St. Jude
Hospital of Kenner, Louisiana, Inc. (SJH); Liljeberg Enterprises,
Inc. (LElI); Krown Drugs, Inc. (Krown); John A Liljeberg, Jr.; and
Robert Liljeberg. SJH Krown, and LElI are related entities, each
formed, owned and controlled by the Liljebergs. Accordingly,
references in this opinion to the Liljebergs include not only John
and Robert Liljeberg, but also their entities.

Together with the seizure and sal e of the building, Travelers
al so sought: unpaid rents fromtenants Krown and LElI under their
respective l|leases; joint liability of the Partnership for the
unpaid rents of affiliates Krowmn and LElI due to the Partnership's
consi stent m srepresentations of tinely collection of their rents;
conpensation for the destruction of inprovenents; the seizure and
sal e of novables surreptitiously renoved from the building;, and
rei mbursenent for the cost of installing another stormand sewerage
systemin response to the Liljebergs' threats to bl ock the existing
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Followng a jury trial, an anended judgnent for Travelers was
entered in Decenber 1992; the Liljebergs appealed. On Cctober 1,
1993, whil e the appeal was pendi ng, the Liljebergs noved under Rul e
60(b)(6) to have the judgnent vacated,? claimng that, primarily
because of his social contacts, United States District Judge Henry
A. Mentz, Jr., violated 28 U.S.C. 8§ 455(a) by failing to disqualify
hinmself from the action although he knew, or should have known,
that his inpartiality mght reasonably be questioned. The deni al
of the notion was appealed (No. 93-3833). As for the earlier
appeal of the underlying judgnent, our court affirmed the
Liljebergs' liability on April 20, 1994; the determ nation of
prej udgnent interest was reversed and remanded. Travelers, 21 F. 3d
1107 (unpubl i shed).
B

On August 13, 1992, in a related action, summary judgnment was
awarded Travelers to enforce tw |eases against Liljeberg
Enterprises, Inc. (LElI Litigation). Travelers, 799 F. Supp. 641.
LEl appeal ed; and, as in the Partnership Litigation, it filed the
sane 60(b)(6) notion on Cctober 1, 1993, which the district court

denied. Following that denial, but before LEI filed this appeal

one.
2 Fed. R Cv. P. 60(b) provides, in pertinent part:

On notion and upon such terns as are just, the
court may relieve a party or a party's |egal
representative from a final judgnent, order, or
proceeding for the followng reasons: ... (6) any
other reason justifying relief from the operation
of the judgnent.



(No. 93-3832), our court affirnmed the underlying sunmary j udgnent.
Travelers, 7 F.3d 1203.
C.

When Travel ers was unsuccessful inits efforts to collect the
Partnership Litigation judgnent, it sued the general partner, St.
Jude Hospital of Kenner, Louisiana, Inc. (SJHLitigation). On July
30, 1993, summary judgnent was awar ded Travel ers; and, SJH appeal ed
the denial of its res judicata claim Unlike the first two
actions, SJHwaited until Novenber 2, 1993, tofile essentially the
sanme 60(b)(6) notion. See notes 4-5, infra. It appeal ed the
denial (No. 93-3891). W recently affirnmed the underlying summary
judgnent. Travelers, No. 93-3731, slip op. 581.

1.

At issue for all three appeals fromthe denials of the Rule
60(b)(6) notions is whether the district judge abused his
di scretion in refusing, post-judgnent, to recuse hinself pursuant

to 8§ 455(a).®* That section provides in relevant part: "Any

3 Al t hough all three 60(b)(6) notions were filed while appeal s
fromthe underlying judgnments were pending, the district court had
jurisdiction to consider the notions. Generally, when an appeal is
taken, the district court is divested of jurisdiction except to
take action in aid of the appeal until the case is remanded to it
by the appellate court, or to correct clerical errors under Rule
60(a). 7 Janes W Mbore et al., More's Federal Practice, ¢
60.30[2]. Qur court recognizes, however,

the power of the district court to consider on the
merits and deny a 60(b) notion filed after a notice
of appeal, because the district court's action is
in furtherance of the appeal. When the district
court is inclined to grant the 60(b) notion,
however, then it is necessary to obtain the |eave
of the court of appeals. Wthout obtaining |eave,
the district court is wthout jurisdiction, and
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judge ... of the United States shall disqualify hinmself in any
proceeding in which his inpartiality mght reasonably be
questioned. " 28 U S.C. 8§ 455(a). A party seeking such
disqualification "nust show that, if a reasonable man knew of al
the circunstances, he would harbor doubts about the judge's
inpartiality.” WMatter of Billedeaux, 972 F.2d 104, 105 (5th Cr
1992) (quoting Chitimacha Tribe of La. v. Harry L. Laws Co., 690
F.2d 1157, 1165 (5th Gr. 1982) (citations omtted), cert. denied,
464 U.S. 814 (1983)).

Al though 8§ 455 does not speak to vacating a judgnent, Rule
60(b)(6), in conjunction with 8§ 455, does provide "a procedure
whereby, in appropriate cases, a party nmay be relieved of a final
judgnent." Liljeberg v. Health Servs. Acquisition Corp., 486 U S.
847, 863 (1988). But, it goes without saying that a Rul e 60 notion
is not a substitute for an appeal from the underlying judgnent.
Accordi ngly, denial of a 60(b)(6) notionis reviewed only for abuse

of discretion.* E. g., WIllianms v. Browmn & Root, Inc., 828 F.2d

cannot grant the notion.

Wllie v. Continental Ol Co., 746 F.2d 1041, 1046 (5th G r. 1984)
(citations omtted), vacated, 760 F.2d 87 (5th Cr. 1985), rev'd on
ot her grounds, 784 F.2d 706 (5th Gr. 1986) (en banc); accord
Lairsey v. Advance Abrasives Co., 542 F.2d 928, 932 (5th CGr.
1976) .

4 In addition to the 60(b)(6) notions, the Liljebergs filed
nmoti ons seeking to anmend (expand) the statenent of facts in the
first two cases; the disqualification of Judge Mentz from
considering the 60(b)(6) notions; and an evidentiary hearing. As
wth a 60(b)(6) notion, the district court is given broad
discretion in ruling on these notions, and wll be affirnmed absent
an abuse of that discretion. E. g., Matter of Hpp, Inc., 5 F. 3d
109, 116 (5th Gr. 1993). See note 17, infra.
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325, 328 (5th Cr. 1987). Therefore, "[i]t is not enough that the
granting of relief m ght have been perm ssible, or even warranted
-- denial nust have been so unwarranted as to constitute an abuse
of discretion." Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 402
(5th Gir. 1981).

The lengthy, unsworn, and extrenely intenperate (if not
contenptuous) recitation of "facts" in support of the 60(b)(6)
motions boils down primarily to assailing the judge's social
contacts; essentially, that several attorneys fromtwo law firns
representing Travelers (to include the one representing it in these
actions), as well as a director of its parent conpany, are nenbers,

with Judge Mentz, of The Boston Club of New Ol eans.?® These

5 The club is described by the Liljebergs as "an exclusive
private club", which "has a reputation in the New Ol eans area
comunity as an elitist social clique". Whet her the Boston C ub

is a "private club" under Chapter 40C of the Cty Code of New
Oleans is at issue before our court in Louisiana Debating and
Literary Assoc. v. Cty of New Oleans, No. 94-30180 (5th Gr.
argued Nov. 1, 1994).

O her social ties of Judge Mentz which the Liljebergs assai

i nclude: nenbership in a "nbst secretive and exclusive carnival
organi zati on"; nmenbership in Le Debut, a "private social club which
sel ects and presents debutantes for introduction into New Ol eans
elite society"; nenbership in the Royal Society of St. George,
which the Liljebergs contend "practices discrimnation in the
sel ection of ordinary nenbers on the basis of national origin-an
ordi nary nenber nust be of English birth or descent"; inclusion in
The Social Directory of New Ol eans, which |ists an "aristocracy of
merit" and i ncludes "active and di sti ngui shed nenbers of the soci al
scene and/or nenbers of old line famlies"; famlial relationship
to the director of Travelers' parent conpany (the brother of the
judge's son-in-law (now, forner, see note 12, infra) is married to
the director's daughter); and his w fe's and daughter's nenber shi p,
together with wves of nenbers of the two law firnms, in an
"exclusive private club for wonen", The Ol eans O ub, whose purpose
is " to associate into closer bonds of unity' wonen whose interests
conprise the social, professional and financial affairs of New
O | eans”.




contacts supposedly create a situation in which areasonabl e person
woul d question the judge's inpartiality, mandati ng di squalification

and vacation of the judgnents.?®

Each of the two 60(b)(6) notions filed on Cctober 1 included
an unsworn 104 paragraph statenent of material facts in support.
One nonth later, when the Liljebergs sought to disqualify Judge
Mentz from considering those notions and also filed the 60(b)(6)
nmotion for the third action, their allegations ballooned into over

160 paragraphs. As noted, nost of these "facts" fall in the
category of intenperate accusations, inapposite references, and
i nnuendos. For exanple, the Liljebergs describe at |length the

| egal fees that Travelers paid to the two law firnms during the
years 1990-1993, and how these fees ranked when conpared to the
total legal fees paid by Travelers for each year. As anot her
exanple, when the "facts" expanded to 166 paragraphs, the
Liljebergs listed various people, including Judge Mentz, who were
listed in The Social Directory of New Ol eans.

The Liljebergs further attack Judge Mentz in the notions,
claimng that while the cases were before his court, Judge Mentz
"sought appointnent to" this court, and that two of the partners of
the law firmrepresenting Travelers "had a reputation in the New
Orleans area community as being ... influential Republican Party
patron[s] who had significant contact wth party officials
responsi bl e for making recommendati ons for federal appointnents.”
The Liljebergs then intimte i nproper actions on the part of Judge
Mentz and one of those two partners by claimng that, during a
recess in the Partnership Litigation, the lawer (then the United
States Attorney) "visited privately with [Judge Mentz] in the
court's chanbers.”

6 Because we are review ng the denials of Rule 60(b)(6) notions
for abuse of discretion, we do not reach the 8 455(a) nerits as we
woul d on a direct appeal froma judgnment. This notwithstanding, it
appears that the reasons given for disqualification are totally
w thout nerit; indeed, they are al nost | aughable. What is not
hunorous is the attack on the district court and the great waste of
judicial tinme and resources, not to nention the cost to Travel ers,
caused by the 60(b)(6) notions and these appeals. The allegations
speak volunmes about the apparent vendetta engaged in by the
Liljebergs, and their attorney, Kenneth C Fonte, against Judge
Mentz. This is best exenplified by the recent rel ease of a song,
on conpact disc, witten and perfornmed by M. Fonte, entitled "King
Henry"; it 1is nothing nore than a personal and extrenely
unpr of essi onal attack on Judge Mentz. (Shortly before oral
argunent in | ate August 1994, Travel ers noved that we take judi ci al
notice of this song; in opposition, M. Fonte admtted that it was
witten and recorded in May 1994. The notion was carried with the
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The Liljebergs contend that they did not have any know edge of
the club nmenbership until July 23, 1993, alnpbst a year after the

first two judgnents and one week before the third (SJH

case; obviously, it is GRANTED.)

For exanple, the song states that Judge Mentz "grants favors
to his friends in the social scene"; is "a slave to aristocracy";
will "lift the blindfold of justice [f]or fraternal fantasy"; and
"believes that the Constitution [must yield to nobl esse oblige".
No doubt, sone of the lyrics are fairly clever. At best, they are
biting satire. But, they were not witten by a fol ksinger or
bal | adeer. They were penned by a |lawer, an officer of the very
court being ridiculed, who had been unsuccessful repeatedly in
these actions in that court.

Contending that the song "expressly concerns criticism of
official conduct of an officer of the federal governnent”, M.
Fonte clainms protection under the First Amendnent. W t hout
addressing his contention, we remnd himthat "once a |lawer is
admtted to the bar, although he does not surrender his freedom of
expression, he nust tenper his criticisnse in accordance wth
pr of essi onal standards of conduct."” United States Dist. Court v.
Sandlin, 12 F.3d 861, 866 (9th Gr. 1993). He should also note
t hat

[t] he Loui siana Suprene Court recently approved the
Code of Professionalism Article 7 of that Code
conti nues to enphasi ze that an attorney "shoul d not
engage i n personal attacks on other counsel or the
court."” A lawer's conduct shoul d be characteri zed
at all tinmes by personal courtesy and professional
integrity enbodied in this Code.

Fox v. LAM 632 So. 2d 877, 879 (La. App. 2d 1994) (enphasis
added) .

That a | awer, an officer of the court, would stoop to this
sort of conduct reflects a gross lack of understanding of
prof essi onal conduct and the role that |awers should play in
assisting to uphold the dignity of the courts. To engage in
heapi ng such ridicule on a federal judge underm nes the position
that the federal courts nust hold in our systemof governnent; the
object harnmed is not the judge, but the very systemof justice on
which the attorney and his clients depend. It is a sad day indeed
when a |awer's concept of his role and duty as a |awer and
officer of the court is so msguided. M. Fonte has stepped far,
far beyond the pale.



Litigation).” This contention, however, was unsupported by an
affidavit or other evidentiary basis.® Upon discovery of these
circunstances, the Liljebergs never nentioned their concern to
Judge Mentz or to Travel ers. | nstead, they sat passively while

Judge Mentz entered judgnent in the third case.® Only after being

! In denying the notions, Judge Mentz stated that he had
di scl osed his nmenbership in the Boston C ub during his confirmation
process (he was appointed in 1982), and had listed it since 1984 in
the Almanac of the Federal Judiciary. Al t hough the Liljebergs
characterize this publication as "esoteric" and as one "nore |ikely

t han not nost | awers have never heard of ... and fewer still have
bothered to peruse", another court has described it as "a
publication wdely circulated to the bench and bar". St andi ng

Comm on Discipline of the United States Dist. Court for the Cent.
Dist. of Cal. v. Yagman, 856 F. Supp. 1395, 1397 (C.D. Cal. 1994).

8 Unlike 28 U . S.C. § 144 (requiring an affidavit when seeking
recusal based on bias or prejudice), an affidavit is not required
to seek disqualification under 8§ 455. Nevertheless, we are stil
troubled that certain parties may abuse 8 455 for a dilatory and
litigious purpose based on little or no substantiated basis. See
Del esdernier v. Porterie, 666 F.2d 116, 121 (5th Gr.) ("Congress
did not enact 8 455(a) to allow counsel to nmake a gane of the
federal judiciary's ethical obligations; we should seek to preserve
theintegrity of the statute by di scouraging bad faith mani pul ati on
of itsrules for litigious advantage."), cert. denied, 459 U S. 839
(1982).

On the other hand, in making the 60(b)(6) notions, and
concerning the key issue of tineliness, the Liljebergs were
obviously required, but failed, to support their notions wth
affidavits or other sworn proof that they did not know of Judge
Mentz's cl ub nmenbership prior to July 23, 1993. E. g., Merit Ins.
Co. v. Leatherby Ins. Co., 714 F.2d 673, 683 (7th Gr.) (a party is
required, with affidavits, to support a 60(b) notion to vacate an
arbitration award when it clains a lack of prior know edge of a
former relationship between an adversary and an arbitrator; the
party nmust negate any inference that it had inplicitly consented to
go before the arbitrator knowing all it now knows but saying
not hing), cert. denied, 464 U S. 1009 (1983).

o The Liljebergs maintain that upon learning of the club
menbershi ps, their counsel "comenced an investigation of the
social ties anong those persons to determ ne whether Judge Mentz
had violated 28 U.S.C. § 455(a)." In addition, they "conm ssioned

and secured the performance of a sociol ogical study to objectively
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unsuccessful in that case did they seek recusal in all three. The
district court denied the notions on two alternate grounds:
untinely, and without nerit. W address each basis.
A

The first issue is whether the notions were untinely. Rule
60(b) (6) enpowers federal courts with broad authority to relieve a
party froma final judgnent. Liljeberg, 486 U. S. at 863; Klapprott
v. United States, 335 U. S. 601, 613 (1949). Mboreover, a 60(b)(6)
nmotion is not subject to the one year |imtation i nposed upon sub-
parts (1) through (3). Instead, a party seeking 60(b)(6) relief
must file the notion within a "reasonable tine", Liljeberg, 486
US at 863, which depends wupon the particular facts and
circunstances of the case. First RepublicBank Fort Wrth v.
Norglass, Inc., 958 F.2d 117, 119 (5th GCr. 1992); Ashford v.
Steuart, 657 F.2d 1053, 1055 (9th G r. 1981) ("Wat constitutes
“reasonable tinme' depends on the facts of each case, taking into
consideration the interest in finality, the reason for delay, the
practical ability of the litigant to |earn earlier of the grounds
relied upon, and prejudice to other parties").

Because the Liljebergs rely upon 8§ 455(a) for invoking Rule
60(b)(6), we consider also 8 455(a)'s requirenents in determning
whet her the notions were tinely. See Goldfine v. United States,

326 F.2d 456, 457-58 (1st Gr. 1964) (a litigant who seeks a 60(Db)

evaluate public perception of the appearance of inpropriety
associated with the exclusive private club nenbership" of Judge
Ment z and other New Ol eans attorneys. Needless to say, wthout
comenting on the propriety vel non of such a poll, this is not the
| egal standard by which a 8§ 455(a) disqualification is judged.
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vacation based on |lack of notice nust act within the period he
woul d have had to have originally acted upon receiving actual
notice). Qur court has recognized that a tineliness requirenent
applies to raising 8 455(a) disqualification. Delesdernier, 666
F.2d at 121-23. Furthernore, it is well-settled that -- for
obvi ous reasons -- one seeking disqualification nust do so at the
earliest nonment after know edge of the facts denonstrating the
basis for such disqualification. Id. at 121 n.3; United States v.
Patrick, 542 F.2d 381, 390 (7th Cr. 1976), cert. denied, 430 U S.
931 (1977); Marcus v. Director, Ofice of Wrkers' Conpensation
Prograns, U S. Dep't of Labor, 548 F.2d 1044, 1051 n.21 (D.C. G
1976) (citing cases stating the general rule that one nust raise
the issue of disqualification of the trier, whether |judge,
admnistrator, or arbitrator, at the earliest practicable nonent
after relevant facts becone known).

The district court did not abuse its discretion in rejecting
all three notions as untinely. As noted, upon allegedly
di scovering on July 23, 1993, the primary basis for their notions,
the Liljebergs failed to nention their concern to the judge or to
Travelers. 1In fact, they not only waited until Judge Mentz entered
judgnent in the third case (SJH Litigation), but delayed even
longer. In the SJH Litigation, after the district court entered
judgnment on July 30, the Liljebergs (specifically, SJH) on August
9, 1993, noved for a newtrial or to alter the judgnent, which they
subsequent |y suppl enented with another notion to vacate judgnent.

They alleged, inter alia, that Judge Mentz's l|law clerk and
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Travel ers' counsel made "fal se statenent[s] of material fact to the
court", intentionally msled the court in violation of the Rul es of
Pr of essi onal Conduct, and otherwi se conmtted "ill practices". 1In
i ght of the unrestrai ned accusati ons and i nnuendos we have seen in
t hese actions, these charges sinply reinforce the perception of the
reckless attacks in which the Liljebergs and their counsel have
engaged.

Wth those post-judgnent notions, the Liljebergs dragged out
the third case until the end of Septenber. Wile the notions were
pending, the Liljebergs failed to raise disqualification. Only
after the district court denied the notions at the end of Septenber
did the Liljebergs commence their next salvo -- the 60(b)(6)
nmotions. They waited until October 1, 1993 (nearly a year after
entry of the judgnents in the first two cases), before filing their
notions in the first two cases;? in the third, they waited yet
anot her nonth. !

Qobviously, the delay in the third case cannot be count enanced.
As of the alleged first date of know edge of club nenbership, the
judgnent in that case had not been entered. (As noted, it was
entered one week later.) As discussed, a party feeling there is a
basis for disqualification nust nake that known to the court at the

earliest possible nonent. Moreover, as noted, a 8§ 455(a) recusal

10 The original judgnent in the Partnership Litigation was
entered on August 18, 1992, and anended on Decenber 3, 1992; in the
LEI Litigation, judgnent was entered on August 18, 1992.

1 The judgnment in the SJH Litigation was entered on July 30,
1993. The 60(b)(6) notion was filed on Novenber 2, 1993.
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is self-executing, see note 8, supra; no affidavit (or in this
case, "opinion poll") is necessary to present the cl ained basis for
disqualification to the court.

Had the Liljebergs acted pronptly, the district judge could
have considered disqualification before entering judgnent on the
pendi ng summary judgnent notion in the third case. As our court
has observed, "[i]f disqualification may be raised at any tine, a
| awyer is then encouraged to delay nmaking a 8§ 455(a) notion as | ong
as possible if he believes that there is any chance that he wll
wn at trial. If he |loses, he can always claim the judge was
disqualified and get a newtrial." Delesdernier, 666 F.2d at 121.

As for the first two cases, it is certainly reasonable to
suspect that the delay in filing the notions in those cases was
al so for the purpose of hoping not to i npede a favorabl e decision
inthe third. Therefore, the delay in seeking recusal inthe third
action colors that for the first two. Had the recusal notions in
all three actions been filed pronptly after the alleged first date
of know edge of club nenbership, this mght have assisted the
district judge in determ ning recusal in the third case, for which
j udgnent had not been entered. Accordingly, we wll not separate
the tineliness issue for the first two cases fromthe third. To do
so would sinply reward the Liljebergs for waiting on the result in

the third case before seeking recusal in the first two.?!?

12 Wi | e t hese appeal s were pending, the Liljebergs noved, in the
alternative, to remand to the district court so that additiona
material could be added to the record (affidavit of recently
divorced fornmer son-in-law of Judge Mentz; the contenporaneous
nmotion to supplenent the record on appeal was denied when filed.)
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B
The 60(b)(6) notions were denied properly for being untinely.
In the alternative, even assum ng arguendo a 8 455 violation, the
deni al of the notions was not an abuse of discretion.®

Rule 60(b)(6) relief is ... neither categorically
avai l abl e nor categorically unavailable for all §
455(a) violations. W conclude that in determning
whet her a judgnent should be vacated for a
violation of 8§ 455(a), it is appropriate to
consider the risk of injustice to the parties in
the particular case, the risk that the denial of
relief wll produce injustice in other cases, and
the risk of underm ning the public's confidence in
the judicial process.

Qoviously, in light of our holding that the 60(b)(6) notions were
untinely, the notion to remand i s DEN ED

13 We enphasi ze that, for purposes of this section, in order to
determ ne whet her there was an abuse of discretion in denying the
60(b) (6) notions, a 8 455 violation is only assuned. It should be

noted, however, that the Liljebergs do not cite, nor can we find,
any case addressing disqualification because of nenbership in a
private, social club (as discussed, this is the classification
given the club by the Liljebergs), to include when nenbers of a | aw
firmrepresenting one of the parties al so hold such nenbership. In
addition, we are rem nded that

[i]n today's |l egal culture friendshi ps anong j udges
and | awyers are conmmon. They are nore than common;
they are desirable. A judge need not cut hinself
off fromthe rest of the legal community. Socia
as well as official comruni cations anong judges and
| awyers may i nprove the quality of | egal decisions.
Soci al interactions al so nake service on the bench,
quite isolated as a rule, nore tol erable to judges.
Many wel | -qualified people would hesitate to becone
judges if they knew that wearing the robe neant
either discharging one's friends or risking
disqualification in substantial nunbers of cases.
Many courts therefore have held that a judge need
not disqualify hinself just because a friend --
even a close friend -- appears as a | awer.

United States v. Murphy, 768 F.2d 1518, 1537 (7th Cr. 1985), cert.
denied, 475 U. S. 1012 (1986).
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Liljeberg, 486 U S. at 864; accord In re Continental Airlines
Corp., 901 F.2d 1259, 1263 (5th Gr. 1990) ("the "harm ess error'
rule applies to a breach of a judge's duty to stand recused under
§ 455(a)"), cert. denied, ___ US __ , 113 S. C. 87 (1992).

First, inall three cases, the denial of the 60(b)(6) notions
threaten the Liljebergs with a mninmal risk of prejudice. 1In the
Partnership Litigation, a jury, not the district judge, considered
the facts and evaluated the credibility of the wtnesses. It
determ ned the Liljebergs' liability, which we affirned, Travel ers,
21 F.3d 1107 (unpublished). The Liljebergs fail to denonstrate,
nor do we find, any injustice which would warrant vacating the
jury's verdict. Inthe LEl and SJHLitigations, the sole issue was
one of law.* The Liljebergs sought review of those judgnents; in
both instances, we affirmed through de novo review. Travelers, 7
F.3d 1203 (affirmng the sunmary judgnent in the LElI Litigation);
Travel ers, No. 93-3731, slip op. 581 (affirmng the summary
judgnent inthe SJHLitigation). Again, the Liljebergs suffered no
injustice. Continental Airlines, 901 F.2d at 1263 ("The risk of
injustice to the parties in allowing a summary judgnent ruling to
stand is usually slight").

On the other hand, Travelers faces a great risk of injustice
should the judgnents be vacated. During its dealings wth the

Liljebergs, Travel ers has encountered what another panel of this

14 At issue in the LEI Litigation was whether LElI and Krown were
obligated to enter into leases with Travelers; in the SJH
Litigation, whether res judicata prevented Travel ers from seeki ng
paynment from SJH on the judgnent against its partnership.
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court described as the nost "egregi ous and unconsci onabl e cour se of
bad faith contractual dealings as the nenbers of this panel can
recal | having encountered." Travelers, 21 F. 3d 1107 (unpubli shed),
No. 92-9579, slip op. at 2. Having obtained judgnents against the
Liljebergs, it would be a travesty of justice -- to say the | east
-- torequire Travelers to start over. Besides, as noted, absent
a showng of a material effect on the jury verdict in the
Partnership Litigation, the results would be the sane, especially
in light of our de novo affirmance of the LEIl and SJH Litigations.

Second, the denial of relief does not produce injustice in
other cases. |In fact, the Liljebergs fail to identify any.

And third, we find no risk that the public's confidence in the
judicial process will be underm ned. Partiality for or against an
attorney, who is not a party, is not enough to require
disqualification unless it can be shown that such a controversy
woul d denonstrate bias for or against the party itself. See
Henderson v. Departnent of Public Safety and Corrections, 901 F. 2d
1288 (5th Cir. 1990);?* Davis v. Board of School Commirs of Mobile
County, 517 F.2d 1044, 1051-52 (5th G r. 1975), cert. denied, 425

15 Hender son provi des a cl ose analogy to the Liljebergs' § 455(a)
contention. A party alleged that the trial judge was required to
recuse hinself because, inter alia, "the judge presiding over this
case ... has known t he opposi ng counsel since he was a kid and t hat
the judge presiding over this case was friends of opposing counsel
and opposing counsel's father ...." Henderson, 901 F.2d at 1295.
W recognized that these ~circunstances did not require
di squalification under 8 455 and that "even the nost superficial
research would have put [counsel] on notice that the factual
circunstances he alleged were not grounds for recusal .... The
trial judge was well within his discretion in finding that the
nmotion for recusal was not well founded, either in fact or inlaw"
ld. at 1296.
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U S. 944 (1976).1® See also Del esdernier, 666 F.2d at 121 ("... it
mght legitimtely be asked whether the spectacle of an attorney
draggi ng hi s opponent through a | ong and costly proceeding, only to
conclude by noving for disqualification of the judge, is not
equally detrinmental to public inpressions of the judicial
systent') .’
C.
Contendi ng that these appeals are frivol ous, Travel ers seeks

sanctions against the Liljebergs.® Afrivol ous appeal is one which

16 See al so, e.g., Chitimacha Tribe of La., 690 F.2d 1157 (j udge
not required to recuse hinself where sone defendants were rel ated
to nenbers of the judge's fornmer law firn); Parrish v. Board of
Commirs of Ala. State Bar, 524 F.2d 98 (5th Cr. 1975) (en banc)
(fact that judge had acquai ntanceship or friendship wth sone
defendants, wtnesses, and defense counsel did not require
recusal), cert. denied, 425 U S. 944 (1976); Warner v. d obal
Nat ural Resources PLC, 545 F. Supp. 1298 (S.D. Chio 1982) (judge
not required to recuse hinself due to acquai ntanceship between
plaintiff and judge, and fact that plaintiff had supported judge's
nom nation to the bench).

17 The denials of the Liljeberg's other notions, which are rai sed
as issues here, see note 4, supra, do not constitute an abuse of
di scretion.

18 The Liljebergs challenge the district court's award of costs,
expenses and attorneys' fees. The district court inposed these
sanctions under 28 U S.C. § 1927, which, pursuant to its plain
terms, applies only to attorneys, not the parties in the
litigation. Browning v. Kraner, 931 F.2d 340, 344 (5th Gr. 1991).
Thus, the sanctions were not inposed against the Liljebergs.
Additionally, the district court's order only i nposed sanctions; it
did not quantify the anount. Therefore, even if the Liljebergs
were liable, this court would | ack jurisdiction because the award
of attorneys' fees, wthout an anobunt certain, is not a final
order. Southern Travel Cub, Inc. v. Carnival Air Lines, Inc., 986
F.2d 125, 131 (5th Gr. 1993) ("an order awarding attorney's fees
or costs is not reviewable on appeal until the award is reduced to
a sumcertain"). Wile these appeals were pending, the district
court, in the Partnership Litigation, quantified 8§ 1927 sanctions
against the Liljebergs' attorney. This quantification is the
subject of Travelers Ins. Co. v. St. Jude Hosp. of Kenner, La.
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"invol ves | egal points not arguable on their nerits.” d ynpia Co.
v. Celotex Corp., 771 F.2d 888, 893 (5th Gr. 1985) (quoting
Hagerty v. Succession of Cenent, 749 F.2d 217, 221-22 (5th Gr.
1984), cert. denied, 474 U S. 968 (1985)), cert. denied, 493 U S
818 (1989). The instant appeals were sinply another dilatory and
harassing tactic, with little concern for the resolution of the
conflict. Sanctions are nost appropriate; in fact, conpelled

Ratcliff v. Texas, 714 F.2d 24, 25 (5th Cr. 1983) (sanctions
warranted when prosecution of appeal was for the purpose of
harassnment or out of sheer obstinacy). Accordi ngly, we inpose
sanctions pursuant to Fed. R App. P. 38 agai nst John A. Liljeberg,
Jr., and Robert Liljeberg in the amount of doubl e costs and damages
of $1,000; and, pursuant to 28 U S.C. 8§ 1927, against their

counsel, Kenneth C. Fonte, in the anount of $2,000.1°

Inc., No. 94-30272 (5th Gr. Nov. 21, 1994), which we al so decide
t oday.

19 According to its plain ternms, sanctions inposed under 28
US C 8§ 1927 can only be for "excess costs, expenses, and
attorneys' fees reasonably incurred because of ... [unreasonable
and vexatious] conduct." Pursuant to 8§ 1927, because these appeal s
"multip[ly] the proceedings in [these] case[s] unreasonably and
vexatiously", all of the expenses incurred by Travelers for these
appeal s, to include attorneys' fees, are "excess". Based upon our
famliarity with these appeals, the § 1927 papers filed in district
court, the brief filed for Travelers, and the fact that it
participated in oral argunment, we are quite confident that its
reasonabl e attorneys' fees exceeded $3,000, the total of the Rule
38 damages and § 1927 sanctions. For a nore conplete di scussion of
8§ 1927 sanctions, see the above referenced, related opinion
rendered today, in which we affirmed the district court's
i nposition of such sanctions agai nst Kenneth C. Fonte in one of the
three cases fromwhich these appeals were taken.
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L1l
Accordingly, for the foregoing reasons, we AFFIRMthe deni al
of the Rule 60(b)(6) notions, and inpose sancti ons.

AFFI RVED;  SANCTI ONS | MPCSED



