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W EUGENE DAVIS, Circuit Judge.

The Equal Enploynment Opportunity Comm ssion ("EEOCC'), on
behal f of Regina Fisher, sued the Louisiana Departnent of Soci al
Services, Ofice of Community Services ("LOCS"), alleging that LOCS
violated the Age Discrimnation in Enploynent Act ("ADEA"), 29
US C 8§ 621-34, when it twice failed to pronote Ms. Fisher. After
the jury returned a verdict for the EECC, the district court
granted LOCS' notion for judgnent as a matter of |aw. Because we
agree with the district court that the evidence is insufficient to
support the jury's verdict, we affirm

| .

Regi na Fi sher worked for LOCS in various capacities for over
twenty-ei ght years. From 1954-1960, she worked as a caseworker in
foster care. After doing famly services work in Connecticut from
1961- 1965, she returned to LOCS as a foster care supervisor. In
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1970, Fisher becane a supervisor in the Adoptions Petitions Unit,
whi ch revi ewed adopti on paperwork to ensure conpliance with | egal
requi renents. \Wien that position was elimnated in August 1988,
she becane a supervisor in the Adm nistrative Review Unit, which
monitored child welfare cases to ensure that all necessary action
had been taken in conpliance with Public Law 96:272. Mor e
specifically, the law required that certain steps be taken at
certain intervals, such as a case review every six nonths, and the
Adm ni strative Review personnel nade sure the required steps were
taken. Fisher had no responsibility for the quality of the work
performed. Her unit sinply verified that the requisite steps were
t aken and docunented for the record.

I n 1989, when Fi sher was sixty-four-years old, LOCS decided to
replace the Admnistrative Review Unit with a Quality Assurance
Uni t. LOCS proposed that the Quality Assurance Unit assune the
functions of the Admnistrative Review Unit, but that it
additionally nonitor the quality of child wel fare services provided
t hroughout the region. In other words, the Quality Assurance Unit
assuned all the duties of the Admnistrative Review Unit (which
were essentially adm nistrative) and addi ti onal |l y eval uat ed whet her
a particular case plan best fit the needs of the child.

In this second capacity, Quality Assurance personnel woul d
nmoni tor caseworkers in three "priority" prograns—am |y Services,
Case Managenent, and Child Protection Investigation ("CPI").
Fam |y Services provides counseling and other services to famlies

needi ng assi stance but whose probl ens do not require renoval of the



child from the hone. Case Managenent oversees all aspects of
foster care. CPl investigates conplaints of neglect and abuse
Caseworkers in each programwork directly with children and their
famlies.

Due to the increased skill level required of Quality Assurance
Unit personnel, the Louisiana Departnent of Cvil Service ("Cvil
Service") determned that the Quality Assurance positions were
"new' positions, which had to be filled through a conpetitive
pronotion process. It classified Quality Assurance caseworkers as
Social Services Specialists | ("Specialists") and supervisors as
Soci al Service Supervisors | ("Supervisors I").

LOCS began to fill the Specialist positions in June 1989
During that time, Fisher remained in her former Admnistrative
Review position—lassified as a Social Services Counselor |
("Counselor |")—even as those she supervi sed were being pronoted to
Specialists. | n Decenber 1989, LOCS realized that under the G vil
Service rules a Counselor | cannot supervise a Specialist. To
conply with the rules, LOCS, in consultation with Gvil Service,
retroactively placed Fisher on a tenporary assignnent fromJune 5,
1989 t hrough Decenber 17, 1989, as a Supervisor |.!

In Novenber 1989, LOCS interviewed applicants for three
Supervisor | vacancies: one in Quality Assurance and two in Case
Managenent . To qualify, each eligible candidate had to take a

civil service exam The nine applicants who received the top five

The retroactive assignment occurred after Fisher was passed
over to be the Quality Assurance Unit Supervisor in Novenber.
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scores on the examwere then eval uated by a panel conprised of five
District Supervisors.? Each panelist assigned a point value from
one to nine to each applicant based upon an "interview packet."
This consisted of the applicant's application form a short
narrative witten by the applicant describing the applicant's
know edge of Child Protection and particular qualifications for the
job, a summary of the three references, and notes taken at the
interview. The panel then recommended the three applicants with
t he hi ghest conposite scores to Rebecca Corbel |l o, Regi onal Manager.
Ms. Corbello then approved and forwarded the recommendations to
Shirley Goodwin, Division Director of Child Welfare Field Services,
who made the final decision to pronote the sel ectees.

The sel ect ees were Donna Leavitt, age 52, Priscilla Brown, age
43, and Carol Mackey, age 38. Leavitt eventually filled the
Qual ity Assurance position, and Brown and Mackey filled the Case
Managenent positions. Fisher had the fourth highest score. After
she was not pronoted, Fisher filed a charge with the EEOC al | egi ng
age di scrimnation.

In March 1990, LOCS reconvened the panel to fill two
addi tional Supervisor | vacancies for CPl and Case Managenent, both
within Janice Briscoe's sub-region. The panel nenbers were the

sane, with the exception of Carolyn Kraner. The panel did not

2The panel menbers were Janes Bordel on, Carolyn Kraner, Joe
Putnam Freida Neville and Diane Richards. Al but Kraner were
supervisors within the sub-regi on managed by Jani ce Bri scoe.
Kranmer was in the sub-region managed by Danny Curtis. The
Qual ity Assurance position was in Curtis' sub-region, while the
other two positions were in Briscoe's sub-region.
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reinterview the applicants who had been interviewed in Novenber;
they relied on their Novenber interview packets. The panel
recommended the four highest scoring applicants:® Alvia Brown,
David Zumalt, Susan Htzman and Janmes Mento, all of whom were
younger than Fisher. The panel also indicated which position the
sel ectees should fill. This tinme Fisher ranked eighth on the |ist,
scoring |lower than four applicants she had outscored in Novenber.
Goodwi n eventually selected Brown and Zumalt for Case Managenent
and CPl, respectively.

Fisher filed another charge with the EEOC, alleging that the
second pronotion denial was because of age and in retaliation for
filing the first EEOCC charge. Shortly thereafter the EECC fil ed
this suit alleging age discrimnation and retaliation. At trial
LOCS contended that it had not pronoted Fisher because the
sel ectees were nore qualified for the positions. The jury rendered
a verdict for the EECC, finding that both pronotion denials were
age related and that the second denial was wllful but not
retaliatory. LOCSreurgedits previously filed notion for judgnent
as a matter of law or, in the alternative, for a newtrial. The
district court granted the notion for judgnent as a matter of |aw,
hol di ng that the evidence was insufficient to permt a finding that
the reason proffered by LOCS for not pronoting Fisher was
pretextual. The district court was therefore persuaded that the

record evidence failed to showthat LOCS personnel decision not to

3The record refl ects sone confusion over the nunmber of slots
lable. It appears that at one point LOCS contenplated
i

ava
filling four positions.



pronote Fisher was because of her age. The EEOCC and Fi sher
separately appeal that judgnent.
1.

As an initial matter, we address LOCS' notion to dismss
Fi sher's appeal . LOCS concedes the EEOCC s right to appeal, but
contests Fisher's right to appeal separately since she was not a
party to the proceedi ngs below. A person who is not a party to the
proceedi ngs bel ow generally cannot appeal the court's judgnent.
See EECC v. Pan Am Wbrld Airways, Inc., 897 F.2d 1499, 1504 (9th
Cr.), cert. denied sub nom Keith v. EEOC, 498 U.S. 815, 111 S. C.
55, 112 L. Ed. 2d 31 (1990). However, courts have granted exceptions
where the non-parties actually participated in the proceedings
bel ow, the equities weigh in favor of hearing the appeal, and the
non-parties have a personal stake in the outcone. See id; see
al so Binker v. Comonwealth of Pa., 977 F.2d 738 (3d G r.1992)
(all owi ng non-party enployees to appeal approval of settlenent
agreenent negotiated by EEOC where enpl oyees were involved in the
negoti ations and where settlenent fornmula was not favorable to
enpl oyees); EEOC v. West La. Health Servs., Inc., 959 F.2d 1277
(5th Gr.1992) (allowing non-party appeal where EEOC had not
pursued appeal in its representative capacity).

An exception is not warranted in this case. Fisher dism ssed
her private action when the EEOCC filed suit. Neither Fisher nor
her attorney pled, intervened or otherw se participated in the
proceedi ngs bel ow. Nor does Fisher contend that her argunents

overlap or are in tension with the EECC s argunents. Because we



conclude that the EEOC adequately represented Fisher below and
continues to do so on appeal, we dism ss Fisher's appeal.
L1l
A

We reviewthe district court's grant of judgnent as a matter
of law de novo. Accordingly, we can affirmonly

[I]f the facts and inferences point so strongly and

overwhel mngly in favor of one party that the Court believes

t hat reasonabl e nen could not arrive at a contrary verdict...

On the other hand, if there is substantial evidence opposed to

the notions, that is, evidence of such quality and wei ght that

reasonable and fair mnded nen in the exercise of inpartial

j udgnment m ght reach different conclusions, the notion shoul d

be denied, and the case submtted to the jury. A nere

scintillais insufficient to present a question for the jury.
Boei ng Co. v. Shipman, 411 F.2d 365, 374 (5th G r.1969) (en banc).
In this case, we nust determne whether the record contains
evi dence which could | ead a reasonable trier of fact to concl ude
that LOCS did not pronote Fisher because of age. See Mol nar v.
Ebasco Constructors, Inc., 986 F.2d 115, 117 (5th Gr.1993). In
doi ng so, we nust view the evidence in the |light nost favorable to
and draw all inferences in favor of the EECC. Boeing, 411 F.2d at
374.

B

The ADEA nakes it unlawful for enployers "to discharge any
i ndi vidual or otherw se discrimnate against any individual with
respect to his conpensation, terns, conditions, or privileges of
enpl oynent, because of such individual's age.”" 29 U S.C. 8§ 623(a).

In the absence of direct proof of discrimnation, the plaintiff in

an age discrimnation case nust follow the three-step



burden-shifting framework laid out in MDonnell Douglas Corp. V.
Geen, 411 U S 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973), and
Texas Dep't of Community Affairs v. Burdine, 450 U S. 248, 101
S.C. 1089, 67 L.Ed.2d 207 (1981). The plaintiff first nust
establish a prima facie case of discrimnation. The burden then
shifts to t he enpl oyer to articul ate a | egitimate,
nondi scrimnatory reason for its action. |f the enployer does so,
the plaintiff then bears the burden of proving that the articul ated
reason is untrue and was given as a pretext for discrimnation

Davis v. Chevron U S. A, Inc., 14 F. 3d 1082, 1087 (5th G r.1994).
"[An enpl oyer's] reason cannot be proved to be "a pretext for
di scrimnation' unless it is shown both that the reason was fal se,
and that discrimnation was the real reason.” St. Mary's Honor
cr. v. Hcks, --- US ----, ----, 113 S. . 2742, 2752, 125
L. Ed. 2d 407 (1993).

The parties stipulated that the EEOC nade out a prim facie
case: Fi sher was over 40 years of age, was qualified for the
positions, and was ol der than the sel ectees. The parties also
stipulated that LOCS offered a nondiscrimnatory reason for its
actions: Fisher was not as qualified as the applicants sel ected
for pronotion. The critical issue for the jury was whet her LOCS
expl anation was true, as it contended, or pretextual, as the EECC
cont ended. As stated above, the jury resolved the question in
favor of the EEOC, but the district court granted judgnent as a
matter of lawto LOCS because the EEOC fail ed to produce sufficient

evidence to show that LOCS explanation for not pronoting Fisher



was fal se. The EEOC argues on appeal that it did produce
sufficient evidence fromwhich a reasonable jury could infer that
LOCS proffered explanation was pretextual. Qur task therefore is
to determ ne whet her a reasonable jury could have found that LOCS
expl anation was pretextual

I n determ ni ng whet her the enployer's stated reason is fal se,
the trier of fact may not disregard the defendant's explanation
W t hout countervailing evidence that it was not the real reason for
the discharge. Elliott v. G oup Medical & Surgical Serv., 714 F. 2d
556, 562 (5th Cir.1983), cert. denied, 467 U S 1215, 104 S. C
2658, 81 L. Ed.2d 364 (1984). Evidence that the proffered reasonis
unworthy of credence nust be enough to support a reasonable
inference that the proffered reason is false; a nere shadow of a
doubt is insufficient. Cf. Matsushita Elec. Indus. Co. v. Zenith
Radi o Corp., 475 U. S. 574, 586, 106 S.Ct. 1348, 1356, 89 L.Ed.2d
538 (1986) (noting that non-noving party nust show nore than a
"met aphysi cal doubt"). After thoroughly reviewng the record, we
agree with the district court that the EECC failed to produce
sufficient evidence to allow a jury to conclude that LOCS
expl anation was pretextual

Al panel nenbers testified at trial that they rated the
applicants based upon each applicant's experience in the three
priority prograns, qualifications, past perfornmance, references and
i ntervi ews. They testified that they ranked Fisher as they did
because they felt that the selectees were better suited or better

qualified for the positions. Specifically, they testified that



Fi sher, by conparison to the sel ectees, had | ess experience in the
three priority prograns, did not present herself as well during the
interview process, and received nore negative references from
former supervisors. LOCS enphasized that it have never contended
that Fisher was not qualified for the position nor that she was a
poor enployee, but rather that out of the applicant pool, Fisher
was not as qualified as the sel ectees.

Every LOCS representative agreed that in evaluating the
applicants the nost inportant factor was know edge of the three
priority prograns; nmore particularly, they considered recent
hands- on experience in the three priority prograns to be critically
i nportant. The panel nenbers explained that experience in and
know edge of the three areas was necessary because supervisors
m ght be transferred during their tenure from one program to
anot her .

Al t hough the vacancies were supervisory positions, the
panelists testified that earlier general supervisory experience was
not a particularly inportant factor unless it was in a priority
program The panel al so considered the applicants' references, but
did not consider them to be an overwhel mng factor. Shirl ey
Goodwin, Division Director, testified that the panel was instructed
to eval uate each applicant for all the vacant positions. 1In other
words, the panel did not evaluate applicants based on individual
qualifications for a particular vacancy. Rather, it evaluated the
applicants based on their overall qualifications for all of the

vacanci es.
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C.

The EEOC argues first that it presented evidence that Fisher
was clearly better qualified than the sel ectees. A fact finder can
infer pretext if it finds that the enployee was "clearly better
qualified" (as opposed to nerely better or as qualified) than the
enpl oyees who are selected. See, e.g., Odomv. Frank, 3 F.3d 839,
845-46 (5th Cir.1993); Walther v. Lone Star Gas Co., 952 F. 2d 119,
123 (5th Cr.1992); Thornbrough v. Colunbus & Geenville R Co.,
760 F.2d 633, 647 (5th G r.1985).

The evidence does not support the EEOC s argunent. Wth
respect to the Novenber sel ectees, the evidence showed that Donna
Leavitt had recent experience in all three priority prograns.
Leavitt's references highly recommended her as an excellent,
cooperative, commtted worker who related well to clients and
co- wor kers. The one criticism was that she needed to work on
managi ng her paperwork and neeting deadlines. Every panelist gave
Leavitt the highest score.

Priscilla Brown had recent experience in tw priority
prograns,* having spent the last two and a half years in Case
Managenent and twel ve years prior to that in CPI. Her references
were also positive, enphasizing her dedication, know edge,
experience, teamwrk and organi zational skills. The references

expressed concern over a speech problem but indicated that Brown

“The record reflects that Brown actually had experience in
all three priority prograns, as she spent a nonth in Famly
Services in 1987. However, this information did not appear on
the formsubmtted to the panel
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had vol unt eered t o undergo speech t herapy and had nade "trenendous”
I nprovenents.

Car ol Mackey had recent experience in two priority
prograns—€ase Managenent and Fam |y Services. Although Mackey was
never assigned to CPl, she specialized in sexual abuse. Mackey's
references were uniformy positive, highlighting her client
relationships, team spirit, responsibility and organizational
skills.

Al t hough Fisher also had prior experience in two priority
progr ans—€ase Managenent and Fam |y Servi ces—she had spent the | ast
nineteen years in nonpriority admnistrative positions.® The
narrative that she submtted to the panel confessed that she knew
little about CPI and was primarily interested in the Quality
Assurance position. Fisher's references were conparatively
negati ve. The nost favorable reference, Carolyn Kraner
hi ghlighted Fisher's reliability, dedication and experience in
hel ping set up the Quality Assurance Unit. Anot her reference
referred to Fisher's "detail and procedure skills" and recommended
her for a Quality Assurance, Famly Services or, possibly, Case
Managenent position. However, that reference noted that Fisher was
bossy and unyi el ding and would be too "ivory tower" for CPI. The

third reference was highly critical, stating that she would not

The EEQOC suggests that the panel's discounting of Fisher's
priority experience because it was nineteen-years old itself
suggests age discrimnation. However, the EECC presented no
evi dence indicating that LOCS enployees progressed from worKki ng
in priority prograns to working in nonpriority, procedural jobs.
In fact, after Fisher did not receive the first pronotion, she
was placed in Case Managenent.
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pronote Fisher unless she were the | ast person avail able.®

As to the March sel ectees, Alvia Brown had recent experience
intwo priority prograns—€ase Managenent for ten years and CPlI for
two years. Brown's references were uniformy positive, focusing on
her organi zational skills and cooperation. David Zumalt had prior
experience in at |least two priority progranms, nost recently in CP
for four years. Prior to that he was in Case Managenent for siXx
years. He also had prior experience in other child welfare
organi zations in areas analogous to all three priority prograns.
Hs references were also uniformy positive, focusing on his
conpet ence and neti cul ousness.

This evidence does not denonstrate that Fisher was clearly
better qualified than the applicants selected for the contested
positions. At nost, a fact finder could infer that Fisher was as
qualified for the positions as the selectees. As this court
cautioned in OGdom however, the judicial systemis

not as well suited by training and experience to eval uate

qualifications for high I evel pronotion in other disciplines

as are those persons who have trained and worked for years in
that field of endeavor for which the applications under
consi deration are being eval uated.

Therefore, unless disparities in curricula vitae are so
apparent as virtually to junp off the page and slap us in the
face, we judges should be reluctant to substitute our views

for those of the individuals charged with the eval uation duty
by virtue of their own years of experience and expertise in

Ms. Fisher neglected to include as a reference one of her
nmost recent supervisors, Cheryl Canpos. M. Kraner noticed the
oversi ght and suppl enented Fisher's file with Ms. Canpos
reference. Canpos stated that Fisher was a good supervi sor who
was very thorough and net deadlines. She especially recomended
Fisher for Quality Assurance, but noted that the demands of CP
m ght be too great.
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the field in question.

3 F.3d at 847. Fisher's qualifications are not so superior to
those of the selectees to allow an inference of pretext.

The EEQCC argues next that, even if Fisher is not clearly
better qualified than the sel ectees under LOCS stated pronotion
standards, those standards constitute a post-hoc rationalization
for why Fisher was not pronoted. At trial, the EEOC attenpted to
cast doubt on LOCS' explanation for its decision by arguing that
general supervisory and Adm ni strative Revi ew experi ence were nore
relevant to the positions than priority program experience. The
record reveal s that Fisher did have substantially nore supervisory
and conpliance experience than the selectees. But we decline to
substitute our judgnent for the enployer in evaluating what types
of experience are nost val uabl e for an enpl oyee in the new position
in the absence of proof that the standards were not consistently
applied or were so irrational or idiosyncratic as to suggest a
cover - up. See Elliott, 714 F.2d at 566-67; see also Little v.
Republic Refining Co., Ltd., 924 F.2d 93, 97 (5th Gr.1991);
Laurence v. Chevron, US A, Inc., 885 F.2d 280, 285 (5th
Cir.1989); Bienkowski v. American Airlines, Inc., 851 F.2d 15083,
1507-08 (5th CGir.1988).

The EEOC offered no evidence to show that LOCS applied the
standards inconsistently or that the standards were irrational
First, as to supervisory experience, the EEOC attenpted to show
LOCS inconsistency in applying its standards by pointing to

various references in the interview packets to the selectees'
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supervi sory experience. But this evidence reveal s nothing except
that LOCS considered supervisory experience in its decision, a
poi nt LOCS does not dispute. It does not, however, undercut LOCS
claim that such experience was less inportant to the pronotion
deci sions than broad priority program experience. Mor eover, we
cannot say that it is irrational for an enployer to give |ess
weight to general supervisory experience than actual field
experience where field experience is relevant to the position.
Second, while Admnistrative Review experience would be
helpful in performng the Quality Assurance functions, such
experience woul d have little, if any, benefit to a person in one of
the other positions. As nentioned, the panel was instructed to
eval uate each candidate for all the positions. But even if we
consider the failure to pronote Fisher to the Quality Assurance
position under LOCS articulated standard, the decision was a
rati onal one. The uncontradicted evidence showed that the Quality
Assurance position required greater skills than the Adm nistrative
Revi ew position. Fisher's primary function in Admnistrative
Review was to ensure that the necessary steps were taken in each
child welfare case in conpliance with Public Law 96:272 and that
this action was docunented. However, the Quality Assurance Unit
al so required staff to nake subjective judgnents about the quality

of service provided in individual cases.’ As Danny Curtis,

"The EECC nakes much of the fact that Fisher technically
supervi sed Quality Assurance caseworkers for six nonths.
However, it offered no evidence to refute LOCS testinony that
the Quality Assurance programwas not inplenented in full until
May 1990, nor did it show that Fisher had perforned any
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Assi stant Regi onal Manager, testified at trial, Admnistrative
Review involved "a very sinple process or procedural thing" to
ensure that the required steps were taken. According to Curtis,
Qual ity Assurance, in contrast,

i nvol ves a conplete review of the case to determne if certain
policy issues, things that we have deci ded are i nportant to be
recei ved by the children, that we're providing these.... They
check for specific case planning and things; such as, not
only is there a case plan there, but does the case plan neet
the needs of the famly.

Shirley Goodw n, Division Director, also testified that the
Quality Assurance position required a greater degree of
responsibility because of the subjective judgnents the staff was
required to nake. According to Ms. Goodwin, this was the main
reason that the Quality Assurance supervi sor position was upgraded
to Supervisor | status. The EEQCC presented no evidence to refute
this testinony. Thus, while Fisher's prior Adm nistrative Review
experience does have sone relevance to the Quality Assurance
position, it is plausible for LOCS to have concl uded that training
soneone in adm nistrative conpliance i s easier than giving themthe
experi ence needed to nmake subj ective judgnents in individual cases.

The EEOC argues next that the structure of the pronotion
process was a sham to prevent Fisher fromreceiving a pronotion
To support this theory, the EEOC attenpts to highlight what it
perceives as inplausibilities or inconsistencies in the pronotion

process. First, the EEOC contends that the decision not to hire a

person for Quality Assurance separately from the other, |ess

non- procedural duties.
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adm ni strative positions suggests an intent to di sadvantage Fi sher.

The testinony revealed that LOCS originally planned to fill only
the Quality Assurance position. Pursuant to the Gvil Service
Rul es, LOCS had to obtain approval fromGvil Service to fill the

position and request Cvil Service to certify a list of eligible
applicants. The evidence at trial revealed that certification was
a | engt hy and burdensone process. Wile certification was pendi ng
for the Quality Assurance position, two other Supervisor |
positi ons opened. To expedite matters, LOCS sought approval to
fill all three positions fromthe sane applicant list. The EECC
offered no evidence to refute LOCS explanation that this was a
sinply a tine-saving neasure to avoid the lengthy certification
process for the other two positions.

Second, the EEOC argues that LOCS explanation that each
sel ectee needed experience in all three priority prograns due to
the possibility of transfer is not credible. It offered evidence
that no one had been transferred in the three and a half years
since the pronotions and that the agency had a |low history of
transfers. However, the fact that the l|ikelihood of transfer was
| ow does not render LOCS consideration of that possibility
i npl ausi ble. Mreover, while no one was transferred in the three
years since the pronotions, record evi dence reveal s that pronotions
to higher |evels of supervision can expand the job duties to
i nclude other prograns. For exanple, when David Zunmalt repl aced
Joe Putnamas a District Supervisor, his duties expanded to i nclude

Fam |y Servi ces.
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Third, the EECC contends that the exclusion of Carolyn
Kraner, Fisher's strongest supporter in Novenber, from the March
panel also suggests an intent to discrimnate against Fisher.
However, the uncontradicted testinony, including Kraner's,
i ndi cated that she was excl uded because none of the March vacanci es
were in her sub-region. Moreover, there was no evidence that
Kraner's absence would have nmade a difference, given the other
panelists' low ratings of Fisher.

Fourth, the EEOC argues that Fisher's drop fromfourth place
in Novenber to eighth place in March indicates that the true
nmotivating factor was age. However, the undisputed testinony
revealed that the Mrch panel started with a clean slate,
eval uating each applicant anew. Quite a few scores cane out
differently, with sone applicants scoring higher than they did in
Novenber, and others scoring lower. Significantly, Fisher was not
the only candidate to score lower in March than in Novenber. Any
possi bl e inference that can be drawn fromthis disparity bears, if
anything, on Fisher's retaliation claim which the jury rejected.

Fifth, the EEOC argues that the second panel's reconmendati on
of four applicants instead of two casts doubt on its
nondi scrimnatory explanation, because had the Novenber panel
recommended extra applicants, Fisher would have been on the |ist.
The panel nenbers testified that their decision to recommend four
peopl e stemmed from confusion over the nunber of vacancies and
concern about a possible hiring freeze. The EEQCC again did not

discredit this explanation nor suggest that simlar considerations
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were present in Novenber.

Finally, the EEOC argues that the March panel's
recomendati on of specific slots for the sel ectees casts doubt on
its claimthat individual qualifications for particular positions
were not part of the ranking. The panel testified that it ranked
the applicants based on their overall qualifications and only then
suggested assi gnnents. Again, the EEOC offered no evidence to
discredit this testinony.

LOCS offered a facially benign explanation for each of the
EECC s argunents. \Were the plaintiff has offered no evidence to
rebut the enployer's facially benign expl anations, no i nference of
di scrim nation can be drawn. See Odom 3 F.3d at 848.

| V.

In sum we conclude that the EEOCC failed to produce evi dence
fromwhich a reasonable jury could infer that the reason LOCS gave
for its decision not to pronote Fisher was pretextual. It offered
no evi dence that LOCS stated reason was not the true one, such as
that younger applicants were treated differently or that the
expl anation given was so i npl ausi ble as to be a cover-up. Rather,
the only evidence is the EEOCC s own specul ati on that age noti vated
t he decision not to pronote Fisher. W have consistently held that
an enpl oyee's subj ective belief of discrimnation, however genui ne,
cannot be the basis of judicial relief. See Portis v. First Nat'l
Bank of New Al bany, Mss., 34 F.3d 325, 329 (5th G r.1994);
Elliott, 714 F.2d at 567.

The overwhel m ng evidence showed that LOCS did not pronote
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Fi sher because it believed that she was not as qualified for the
positions as the selectees. Wiile we or the jury m ght have nade
a different enploynent decision, we should not substitute our
j udgnent of an enployee's qualifications for the enployer's in the
absence of proof that the enployer's nondiscrimnatory reasons are
not genui ne. W are persuaded that this is precisely what the jury
did here. As this court stated in Bi enkowski :
The ADEA was not intended to be a vehicle for judicial
second- guessi ng of enpl oynent deci sions nor was it intended to
transformthe courts i nto personnel managers. The ADEA cannot
protect ol der enployees from erroneous or even arbitrary
personnel decisions, but only from decisions which are
unlawful Iy noti vated
851 F.2d at 1507-08. The district court therefore correctly
granted judgnent as a matter of law in favor of LOCS. ®

AFFI RVED.

8 n view of this decision, LOCS cross-appeal fromthe
district court's denial of its notion for a newtrial is noot.
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