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GARWOOD, Circuit Judge:

Plaintiff-appell ee | ongshoreman Ray Couch (Couch) filed this
suit against Cro-Mrine-Transport (Cro-Marine), Berisford Metals
Cor poration/ Erl anger and Conpany (Erl anger), and Janes J. Fl anagan
Shi ppi ng Cor poration, d/b/a New Ol eans St evedori ng Conpany ( NOSC),
for injuries sustained while unloading steel cargo from a Cro-
Marine barge in Peoria, Illinois. Erlanger was the owner of the
steel cargo, and NOSC was the stevedore that | oaded the steel into

the barges in the port of New Oleans. After the district court



dismssed the clainms against Cro-Marine and Erlanger, Couch
proceeded with his suit against NOSC and recovered a $1, 722,640
judgnent in a bench trial. Def endant - appel | ant NOSC appeal s,
rai sing several factual and |egal issues. W affirmin part,
vacate in part, and renand.
Facts and Proceedi ngs Bel ow

Couch, a longshoreman enployed by Central IIllinois Dock
Conpany (CIDC), was injured whil e discharging steel cargo fromCro-
Mari ne barge VL-8141 in Peoria, Illinois, on Decenber 14, 1987. As
aresult of his injuries, Couch's | eg was anput at ed above t he knee.
The steel destined for Peoria had arrived in the port of New
Ol eans aboard the MV UCKA. Thereafter, the owners of the MV
UCKA hired NOSC to discharge the MV UCKA and transl oad the steel
cargo onto three Cro-Marine barges, including barge VL-8141, for
the trip upriver to Peoria. The steel cargo consisted of bundl es
of steel billets of various sizes, steel coils, and steel bars.

Chander Gorowara, an independent marine surveyor hired by the
cargo owner Erl anger, inspected and phot ographed the steel cargo in
New Ol eans while it was stacked in a wharf storage shed and again
after NOSC |oaded it into the barges bound for Peoria. These
phot ogr aphs, introduced into evidence at trial, showthe condition
of the cargo and its stow in the barges bound for Peoria. As
depi cted by the photographs of the stowin the storage shed, NOSC
neatly stacked the steel bundles in tiers with wood dunnage pl aced
between the |ayers. By contrast, the photographs of the stow in

the barges, particularly barge VL-8141, reveal that NOSC



haphazardly dunped irregular piles of steel into the barges.
Several of the piles were dropped in the barge at an angl e instead
of being stacked to provide a wal king surface for the discharging
stevedore. WMoreover, NOSC used dunnage irregularly and as a bridge
to support the weight of the steel instead of its intended use as
a separation.t?

Tugs acconpani ed t he unmanned barges on the voyage upriver to
Peori a. Erl anger hired CIDC, a Peoria stevedoring conpany wth
over thirty years' experience on the Illinois River, to discharge
the steel fromthe barges to trucks for shipnent to the Caterpillar
Truck Conpany, also in Peoria. Ni nety-five percent of CIDC s
busi ness consists of discharging vessels, and steel accounts for
about ninety percent of the cargo it unl oads. After personally
i nspecting the barges, Daniel MNally (MNally), the owner and
president of CIDC, described the stow as one of the worst barge
| oads he had ever seen. There were four or five distinct piles of
steel bundles jamed against each other wth broken dunnage
t hr oughout the barge. McNal Iy noticed bundl es not separated by
dunnage and over hangi ng bundles ready to fall over.

CI DC had nore experience in discharging steel cargo than any
ot her stevedore in the area. McNal Iy decided that C DC woul d
proceed carefully to discharge the steel fromthe barges. MNally

assigned a crew consisting of a crane operator, two | aborers, one

The district court observed that NOSC was paid to discharge
the MV UCKA at a fixed price per netric ton rather than at an
hourly rate, thus providing an incentive to |oad the barges as
qui ckly as possi bl e.



of whom was Couch, a superintendent, and a truck driver to unl oad
the barge. At the tine of the accident, Couch had three nonths of
experience unl oading barges. Cohenour, the |aborer assisting
Couch, had one and one-half years of experience.

The unl oading operation consisted of the crane operator
lowering a block with two attached choker chains into the cargo
area. Cohenour and Couch, positioned at either end of the piles of
steel, would wap the choker chains around the ends of the bundle
of steel billets to be unloaded. At this point, Cohenour would
signal the crane operator to |ift the bundles out of the barge and
onto the truck

Due to the haphazard dunp stow of the steel and the
insufficient and inproper use of dunnage, Couch and Cohenour had
difficulty getting the chains around the bundl es and needed to use
pry bars to lift up the bundles so that the chains could be placed
around the ends. Mbreover, the crane operator occasionally had to
pi ck up one end of a bundle so that chains could be placed around
the other end. This operation proceeded for sone twenty-one hours
until only eight bundles, located in the starboard bow of barge VL-
8141, remai ned to be unl oaded. These bundl es were | eani ng agai nst
the rake of the bow and were arranged so that there were three
bundl es on the bottom two in the mddle, and three on the top, the
wei ght of the top three bundl es bei ng supported by the two bundl es
in the mddle.

Couch and Cohenour then attenpted to unload two of the top

bundl es positioned closest to them Because these bundles were



pressed agai nst the rake of the bow, the crane operator lifted one
end of either one or tw of these bundles and set them down.
Couch, who was closest to the bow, was trying to wap the chains
around the ends of the two bundl es when he heard a crack. A one
and one-half to four ton bundle of steel billets fell and crushed
Couch's left leg. At the tine of the accident, the crane operator
was still awaiting a signal from Cohenour.

After five unsuccessful surgi cal pr ocedur es, Couch' s
physi ci ans anputated his |eg above the knee. Since the initia
anput ati on, Couch has under gone addi tional surgery, including stunp
revision, bringing the total nunber of surgeries to fourteen at the
time of the district court judgnent. Couch now wears a prosthetic
devi ce, which requires mai ntenance and regul ar part repl acenent due
to his active lifestyle. Couch suffers severe ghost pains in his
| eg and has al so endured back and knee pain due to the pressure his
activities place on those nuscles. Couch was twenty-seven years
old at the tinme of his injury. Prior to the accident, he had | ed
a very active life, was a black belt in karate and an anat eur boxer
aspiring to turn professional. Before the accident, Couch worked
approximately forty hours per week earning $9.25 per hour.

At his own initiative and expense, Couch enrolled in comunity
coll ege after the accident to train for another career as a diesel
mechani c. In Decenber 1992, he returned to work for CIDC as a
di esel mechanic, eventually working twenty-four hours each week at
$11. 25 per hour, approximtely the sane hourly rate he would be

earning if he had not been injured. Shortly after starting work as



a diesel nechanic, Couch's condition forced him to take off
approxi mately one nonth. Couch still hopes to work five days a
week, but that will depend upon the strain such a schedul e puts on
hi s body.

Couch originally filed suit in the United States District
Court for the Central District of Illinois against Cro-Marine, the
owner of the barge, and Erl anger, the owner of the steel cargo. He
subsequent|ly anmended his conplaint to nane NOSC as a defendant.
After NOSC objected to venue in the Central District of Illinois,
the entire proceeding was transferred to the Eastern District of
Louisiana. Prior to trial, the district court granted Cro-Marine
and Erl anger's notions for sunmary judgnent and di sm ssed themfrom
the action. NOSC filed a third-party conplaint against ClIDC
seeking indemity and contribution. CIDC also remained in the
litigation as an intervenor seeking to recover anmounts paid to or
on behalf of Couch under the Illinois Wrkers' Conpensation Act
(1 WCA) .

After a bench trial, the district court entered a judgnent
agai nst NOSC awardi ng Couch $1, 722, 640. This award included
$134, 225 for past nedical and prosthesis expenses, $150,000 for
future nmedical and prosthesis expenses, $88,415 for past wage
| osses, $200,000 for future loss of earning capacity, and
$1, 150, 000 for physical pain and suffering, disability, inpairment,
and nental angui sh. Because Couch received | WCA benefits fromhis
enpl oyer CIDC, the district court held that CIDC was entitled to

recover from his award the anmpunt spent on nedical expenses



($134, 225) and t he conpensati on benefits paid ($71, 105), subject to
a credit of 25%attorneys' fees in favor of Couch and his counsel.
Finally, the district court awarded interest fromthe date of the
entry of the judgnent on the award of future nedi cal expenses and
future loss of earning capacity. On the past nedical expenses,
past | ost wages and the $1, 115,000 pain and suffering award, the
district court awarded interest fromthe date of the injury.
Di scussi on

|. Applicability of Scindia

The Longshore and Harbor Wrkers' Conpensation Act (LHWCA)
est abl i shes a conprehensive franework to provi de a federal workers
conpensation program for [|ongshorenmen injured or killed in
job-related accidents. 33 U S.C. 88 901-950; G | nore & Bl ack, The
Law of Admiralty 408-412 (1975). The 1972 congressi onal anmendnents
to the LHWCA "were the first significant effort to reformthe 1927
Act and the judicial gloss that had been attached to it."
Nort heast Marine Termnal Co. v. Caputo, 432 U S 249, 261, 97
S.Ct. 2348, 2356, 53 L.Ed.2d 320 (1977). Prior to 1972, an injured
| ongshoreman could receive benefits from his stevedore-enpl oyer
under LHWCA and also recover danmages from the shipowner for
injuries caused by the negligence or unseawort hi ness of the vessel
being serviced. GIlnore & Black, The Law of Admralty 411 (1975).
In order to prevail in an unseaworthiness cause of action, the
| ongshoreman did not have to prove fault on the part of the
shi powner but only needed to show an wunsafe, injury-causing

condition on the vessel. Seas Shipping Co. v. Sieracki, 328 U S.



85, 66 S.Ct. 872, 90 L.Ed. 1099 (1946). Under the Sieracki
doctrine, a shipowner could be held liable even if the stevedore
created or caused the i njury-causing condition. See, e.g., Crunady
v. The Joachim Hendrik Fisser, 358 U S. 423, 79 S . C. 445, 3
L. Ed. 2d 413 (1959).2 Moreover, the shipowner thus held liable to
the | ongshoreman could maintain an indemity action against the
stevedore for breach of an inplied or express warranty to handl e
the cargo in a reasonably safe nmanner. Ryan Stevedoring Co. V.
Pan-Atlantic S.S. Corp., 350 U S. 124, 76 S.C. 232, 100 L. Ed. 133
(1956) .

The Suprene Court has described the 1972 anmendnents as a
| egi slative conprom se between three groups: (1) shipowners
dissatisfied with decisions permtting |ongshorenen conpensated
under LHWCA to recover in unseaworthiness actions; (2) stevedores
subject to indemification suits by vessel owners; (3)
| ongshorenen seeking increased conpensation benefits. Nor t heast
Marine Termnal Co., 432 U S at 263-65 97 S . at 2357.
Di scussing the 1972 anendnents, the Suprene Court has stated, "The
desi gn of these changes was to shift nore of the responsibility for

conpensating i njured | ongshorenen to the party best able to prevent

injuries: the stevedore-enployer.” Howett v. Birkdal e Shipping
Co., SA, --- US ----, ----, 114 S.C. 2057, 2063, 129 L.Ed.2d
78 (1994).

2l n Usner v. Luckenbach Overseas Corp., 400 U. S. 494, 91
S.C. 514, 27 L.Ed.2d 562 (1971), the Suprene Court held that a
single act of operational negligence by the stevedore did not
render the vessel unseaworthy.



The legislative conpromse incorporated in the 1972
anendnents radically refornmulated the triangular relationship
bet ween vessel owners, stevedores, and |ongshorenen. First,
Congress substantially increased the benefits payable to
| ongshor enen under the LHWCA. Second, the anendnents abolished the
| ongshoreman's right to recover from the shipowner for
unseawort hi ness. Finally, Congress elimnated the stevedore's
obligation to indemify the shipower if it was held liable for
damages suffered by the | ongshoreman. Gl nore & Bl ack, The Law of
Admralty 411 (1975). The 1972 anendnents, however, preserved a
| ongshoreman's right to recover from the vessel owner for
negligence. 33 U S.C. 8§ 905(b).®* Because Congress did not recite
the acts or om ssions of a vessel that woul d anbunt to negligence,
the scope of the duty owed by a vessel to | ongshorenen was |eft to
"be resol ved t hrough the application of accepted principles of tort
| aw and the ordi nary process of litigation." H R Rep. No. 92-1441,
92nd Cong., 2nd Sess. (1972), reprinted in 1972 U . S.C.C. A N 4698,
4704. In Scindia Steam Navigation Co. v. De Los Santos, 451 U S

333 U.S.C. 8§ 905(b) provides:

"I'n the event of injury to a person covered under this
chapter caused by the negligence of a vessel, then such
person, or anyone otherw se entitled to recover damages
by reason thereof, may bring an action agai nst such
vessel as a third party in accordance with the

provi sions of section 933 of this title, and the

enpl oyer shall not be liable to the vessel for such
damages directly or indirectly and any agreenents or
warranties to the contrary shall be void.... The
liability of the vessel under this subsection shall not
be based upon the warranty of seaworthiness or a breach
thereof at the tine the injury occurred.™

9



156, 101 S.Ct. 1614, 68 L.Ed.2d 1 (1981), the Court articul ated the
scope of a shipowner's duty to | ongshorenen under section 905(b)
and outlined three general duties shipowners owe to | ongshorenen.
This Court has summari zed the three scenarios under which a vessel
owner may be |iable under Scindi a:

"1) if the vessel owner fails to warn on turning over the ship
of hidden defects of which he should have known.

2) for injury caused by hazards under the control of the ship.

3) if the vessel owner fails to intervene in the stevedore's
oper ati ons when he has actual know edge both of the hazard and
that the stevedore, in the exercise of "obviously inprovident'
judgnent neans to work on in the face of it and therefore

cannot be relied on to renedy it." Pinental v. LTD Canadi an
Pacific BUL, 965 F.2d 13, 15 (5th GCr.1992) (citations
omtted).

NOSC argues that the duty a |loading stevedore owes a
di schargi ng | ongshoreman i s equi val ent to the duty a shi powner owes
a | ongshoreman under Scindia. NOSC asserts that it cannot be
liable under Scindia because its stow constituted an open and
obvi ous condition, therefore not triggering a breach of the first
Scindia duty to warn of hidden defects. Scindia does hold that in
a suit under section 905(b) by a | ongshorenman agai nst a shi powner,
the vessel's duty does not extend to open and obvi ous conditions.
Scindia, 451 U S. at 172-74, 101 S.Ct. at 1625. The district court
refused to apply Scindia, citing crucial differences between the
position of the vessel owner in relation to the discharging
| ongshorenen and the position of the | oading stevedore in relation
to the discharging | ongshorenen. W hold that the district court
was correct for several reasons.

NOSC argues that Scindia applies to the facts of this case and

10



establishes that it owed no duty to protect Couch or any other
di schargi ng | ongshoreman from open and obvi ous hazards. Scindia
involved a suit by an injured |ongshoreman agai nst a shi powner
under section 905(b), the | ongshoreman's statutory right to recover
from the vessel owner for negligence as preserved in the 1972
anendnent s. The LHWCA defines the term "vessel" to nean "any
vessel upon which or in connection with which any person entitled
to benefits under this chapter suffers injury or death arising out
of or in the course of his enploynent, and said vessel's owner,
owner pro hac vice, agent, operator, charter or bare boat charter,
master, officer, or crew nenber."” 33 U S. C. 8§ 902(21). Al though
Couch originally asserted a section 905(b) cl ai magai nst Cro-Mari ne
as the owner of the unmanned barges, the district court granted
Cro-Marine's notion for summary judgnent on the grounds that it
breached no duty owed to Couch under Scindia, thereby elimnating
section 905(b) from the suit.* NOSC, the onloading stevedore
remained in the litigation as the sole defendant, and Couch
proceeded with his cause of action agai nst NOSC under the general
maritime |aw as provided for in the pretrial order.

Inits supplenental brief and at oral argunment on appeal, NOSC
contends that Howl ett v. Birkdal e Shipping Co., --- US ----, 114
S.C. 2057, 129 L.Ed.2d 78 (1994), strongly reinforces its argunent

that the Scindia standard should govern the rel ationship between

“ln the same order, the district court granted defendant
Erl anger's notion for sunmary judgnment on the ground that a cargo
owner owed no duty with respect to the cargo operations. Couch
did not appeal the district court's order dismssing Erlanger and
Cro- Mari ne.

11



the onloading stevedore and the discharging |ongshorenen. The
i ssue addressed by the Court in Howett, a section 905(b) suit
agai nst a shi powner, was the scope of a shipowner's duty to warn of
| atent hazards in the cargo stow. Although How ett el aborates the
scope of the first Scindia duty, it does not hel p NOSC overcone t he
i nsurnmount abl e hurdle of applying the Scindia standard to a case
involving a suit by an injured |ongshoreman against a | oading
stevedore. Scindia and How ett are section 905(b) cases brought
agai nst shi powners and do not support NOSC s contention that the
Sci ndi a standard shoul d apply in this case, a negligence suit under
the general maritinme law against a party other than the vessel
owner .

The facts in this case may be somewhat unusual because they
i nvol ve a donestic onl oadi ng stevedore (NOSC) | oadi ng a stow which
causes injury to a donestic discharging |ongshorenman (Couch).
Perhaps nore typically, the vessel being unloaded by the injured
| ongshoreman wi || have been | oaded by a forei gn stevedore over whom
t he di scharging | ongshoreman is unable to obtain jurisdiction, and
the injured discharging |Iongshoreman hence sues only the vessel
owner for negligence under section 905(b). See Howl ett v. Birkdale
Shi pping Co., SA, --- US ----, 114 S.C. 2057, 129 L.Ed.2d 78
(1994) (section 905(b) suit by discharging |ongshoreman injured
when he slipped on a plastic sheet inproperly placed in the stow by
t he | oadi ng stevedore in Ecuador); Wods v. Samm sa Co., 873 F. 2d
842 (5th G r.1989), cert. denied, 493 U. S. 1050, 110 S.C. 853, 107
L. Ed.2d 847 (1990) (section 905(b) suit against shipowner by

12



| ongshoreman i njured whil e unl oadi ng steel pipes inproperly |oaded
by stevedore in Brazil); Cay v. Lykes Bros. S.S. Co., 525 F. Supp.
306 (E. D. La.1981) (section 905(b) suit agai nst vessel owner by two
| ongshorenen injured while unloading cargo negligently | oaded by
stevedores in London).>®

The facts of this case give rise to an inportant distinction
bet ween vessel owners and stevedores. The Court in Scindia held
that a vessel owner has "no general duty by way of supervision or
i nspection to exercise reasonable care to discover dangerous
conditions that devel op wthin the confines of the cargo operations
that are assigned to the stevedore.” Scindia, 451 U S. at 172, 101
S.C. at 1624. As support for this rule, the Court discussed at
great length the fact that the stevedore is the expert in cargo
operations hired by the nonexpert shipowner. |Id. at 168-74, 101
S.C. at 1623-1625. Accordingly, the Court in Scindia described
"the justifiable expectations of the vessel that the stevedore
woul d performw th reasonabl e conpetence and see to the safety of

the cargo operations." Id. at 172, 101 S.C. at 1624.°

The court in Cay stated "[t]here is no question but that
parties who are not before the court, the riggers in London who
tied the cable and the stevedores who placed the bundl es of pipe
on top of the cable, were negligent and that this negligence was
a cause of the resultant accident and injuries to plaintiffs.™
525 F. Supp. at 308.

The indemity cases deci ded before the 1972 anmendnents
reason that "the stevedore was in the best position to avoid
accidents during cargo operations and that the shipowner could
rely on the stevedore's warranty to performconpetently."” 1d.
Section 41 of the LHWCA nmandates that the stevedore provide its
enpl oyees with a reasonably safe work place and i npl enent
saf eguards necessary to prevent injuries. Further, 33 US.C §
941(a). 33 U.S.C. 8§ 941(a) also authorizes the Secretary of

13



In Scindia and How ett the Court considered the relationship
between and roles of the stevedore-enpl oyer and the vessel owner.
Enphasi zing the role of the stevedore-enployer as a specialist in
cargo operations on one side and the nonexpert vessel on the other
side, the Court reasoned that, as between these two parties, the
st evedore-enpl oyer was in the best position to prevent injuries to
| ongshorenen. Unlike the shipowner in Scindia, NOSC, as |oading
stevedore, is indeed an expert in cargo operations, thus creating
a very different relationship, wth experts in stevedoring on both
si des. Therefore, the reasoning of the Court in Scindia for
crafting a limted scope of liability for the nonexpert vessel
based on the justifiable expectations of the shipowner does not
logically apply to the facts of this case. Accordingly, based on
the facts of this case, the onloading stevedore was in the best
position to avoid creating a dangerous stow and therefore nmay be
held liable for any injuries suffered by discharging | ongshorenen

caused by its negligent stow.’

Labor to pronulgate regulations to protect the life, health, and
safety of |ongshorenen. For exanple, an OSHA regul ation
governi ng cargo stows provides:

"(a) When necessary, cargo shall be secured or bl ocked
to prevent its shifting or falling.

(b) I'n breaking down, precautions shall be taken, when
necessary, to prevent the remaining cargo from
falling." 29 CF.R 8 1918.83(a)-(b).

‘By way of anal ogy, the district court observed that a
stevedore nmay be held |iable for cargo damage due to its
negligence. Maurice Pincoffs Co. v. Dravo Mechling Corp., 697
F. Supp. 244, 249-50 (E.D.La.1987), aff'd without op., 880 F.2d
411 (5th G r.1989) (holding that an unl oadi ng stevedore has a
duty to exercise reasonable care and nay be liable for any danage

14



NOSC argues that the purpose of the 1972 anendnents to the
LHWCA was to shift the responsibility for conpensating injured
| ongshorenen to the party best able to prevent injuries, the
st evedor e- enpl oyer. In order to further this congressional
pur pose, NOSC contends that we should apply Scindia and How ett to
place the responsibility for conpensating Couch on  his
st evedor e- enpl oyer. The Scindia Court described the 1972
anendnents abolishing a |ongshoreman's unseaworthi ness cause of
action against a vessel owner as reflecting congressional intent
"to make the vessel answerable for its own negligence and to
termnate its automatic, faultless responsibility for conditions
caused by the negligence or other defaults of the stevedore.™
Scindia, 451 U S at 168, 101 S.C. at 1622-23. Therefore, the
Court in Scindia reasoned that it would be inconsistent with the
LHWCA as anended in 1972 to hold that a shi powner has a conti nui ng
duty to discover and renedy dangerous conditions that develop
during the | oading or unloading of cargo. As the Court observed:

"Such an approach would repeatedly result in holding the

shi powner solely liable for conditions that are attri butable

to the stevedore, rather than the ship. True, the liability
would be cast in ternms of negligence rather than
unseawort hi ness, but the result would be nuch the sane.

"[Clreation of a shipowner's duty to oversee the stevedore's

activity and insure the safety of |ongshorenen would ...

saddl e the shipowner wth precisely the sort of nondel egabl e

duty that Congress sought to elimnate by anending section

905(b)." " Id. [at 169, 101 S.Ct.] at 1623 (citations

omtted).

When Congress enacted the 1972 anendnents, it adjusted the

ri ghts between shi powners, stevedore-enployers, and | ongshorenen.

done to the cargo due to its negligence).
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Appl yi ng the 1972 anmendnents to the facts of this case, the three
affected parties are Cro-Marine as the barge owner, CIDC as the
st evedor e-enpl oyer, and Couch as the injured | ongshoreman. The
1972 anendnents, however, did not purport to adjust the rights of
one stevedoring conpany versus another stevedoring conpany for
injuries sustained by | ongshorenen. Thus, the 1972 anendnents and
Court decisions interpreting section 905(b) do not affect the
outcone of Couch's suit against NOSC under the general maritine
I aw.

We are not persuaded by NOSC s contention that Scindia 's
trilogy of duties should apply to the | oadi ng stevedore/di schargi ng
stevedore or |ongshoreman relationship. A review of the Scindia
duties reinforces our conclusion that the Scindia duties were
formul ated specifically to govern section 905(b) suits between
vessel owners and injured |ongshorenen. For exanple, under the
third Scindia duty, a shipowner has a duty to intervene in the
stevedore's operations when it knows of the hazard and knows t hat
the stevedore cannot be relied upon to renedy it. Scindia, 451
US at 176-78, 101 S.C. at 1627. Because a | oadi ng stevedore
such as NOSC wi I | never be present when the discharging stevedore
unl oads the cargo, the | oading stevedore could not be |iable under
the third duty.® As the facts of this case denobnstrate, NOSC was

not present in Peoria, Illinois, when CIDC unloaded the cargo

8The only concei vabl e way a | oadi ng stevedore could be held
i able under the third Scindia duty would be if sonmeone inforned
it that the discharging stevedore could not be relied on to
remedy the situation

16



Again, this distinction underscores the thrust of Scindia, which
was to prevent resuscitating, al beit under a negligence | abel, the
unseawort hi ness cause of action abolished in 1972 and not to
refornmulate the general maritinme |aw governing negligence suits
brought against a party other than a vessel owner.
1. Standard of Care

Havi ng determ ned that Scindi a does not apply to the facts of
this case, we nust turn to the issue of the duty owed by a | oadi ng
stevedore to a discharging |ongshoreman. W hold that a | oading
stevedore nust | oad the cargo so that an expert and experienced
stevedore will be able to discharge the cargo with reasonable
safety by exercising reasonable care. Federal Marine Term nals,
Inc. v. Burnside Shipping Co., 394 U. S. 404, 414-15, 89 S. . 1144,
1150, 22 L.Ed.2d 371 (1969). W find that the district court
applied the correct standard of care under the general maritine | aw
and thus will not disturb the district court's finding that NOSC s
drop stow was such that an expert and experienced stevedore could
not, despite the exercise of reasonable care, safely unload the
steel cargo. Accordingly, we reject NOSC s argunent that the
district court inproperly applied a general |ayman's reasonabl eness

st andard. ®

°l'n its brief, NOSC seizes upon the district court's phrase
"reasonabl e care under the circunstances" as evidence that the
district court inproperly applied a general |ayman's
reasonabl eness standard. The phrase "reasonabl e care under the
circunstances" is nerely a way of paraphrasing the applicable
standard of care. In fact, the Court in Scindia enployed this
shorthand to descri be the precedent upon which NOSC relies:

"We held in Marine Term nals v. Burnside Shipping
17



[11. District Court Findings

NOSC contends that the district court's findings that it was
negligent and that CIDC was not contributorily negligent are
clearly erroneous. W di sagree. W review a district court's
findings of fact for clear error and will not reverse a finding of
fact unless a review of the entire record |leaves us "with the
definite and firm conviction that a m stake has been commtted."
Nichols v. Petroleum Helicopters, Inc., 17 F.3d 119, 121 (5th
Cir.1994) (citation omtted). W hold that the evidence taken as
a whol e adequately supports the district court's findings.?

NOSC next argues that the district court erred in calculating
the damages for pain and suffering and future wage | osses. We

di sagree again. Based upon our review of the record as a whole, we

Co., that the vessel owes to the stevedore and his

| ongshorenen enpl oyees the duty of exercising due care
"under the circunstances.' This duty extends at | east
to exercising ordinary care under the circunstances to
have the ship and its equi pnent in such condition that
an expert and experienced stevedore wll be able by the
exerci se of reasonable care to carry on its cargo
operations with reasonable safety to persons and
property...." Scindia, 451 U S at 166-67, 101 S. C

at 1622 (citations omtted).

°Because we uphold the district court's finding that CI DC
was not negligent, we need not reach NOSC s claimthat the
district court inproperly denied its contribution claim against
Cl DC

NOSC al so argues that the district court applied the
i nproper causation standard. NOSC asserts that its
negligence, if any, was not the |egal cause of Couch's
injuries, instead alleging CIDC was negligent in
repositioning the steel bundles during the offl oading
process. Because we uphold the district court's findings
t hat NOSC was negligent and that Cl DC was not negligent, we
reject NOSC s argunent and hold that the district court
applied the correct causation standard.
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are unable to conclude that the district court's danage awards are
clearly erroneous.
| V. Prejudgnent |nterest

NOSC also challenges the district court's award of
prejudgnent interest on the entire $1, 150,000 pain and suffering
award. The award of prejudgnent interest in admralty cases "is
the rule rather than the exception, and, in practice, is well-nigh
automatic." Reeled Tubing, Inc. v. MV Chad G 794 F. 2d 1026, 1028
(5th Gr.1986) (citation omtted). Prejudgnent interest, however,
may not be awarded with respect to future damages. Boyle v. Pool
O fshore Co., Div. of Enserch Corp., 893 F.2d 713, 719 (5th
Cir.1990); Picklev. International GQlfield Divers, Inc., 791 F. 2d
1237, 1241 (5th G r.1986), cert. denied, 479 U S. 1059, 107 S. C
939, 93 L.Ed.2d 989 (1987).

In Boyle, this Court vacated the district court's award of
prejudgnent interest on plaintiff's $195,910 recovery for general
pain and suffering and remanded it to the district court to
cal cul ate what proportion of the damages, if any, represented
conpensation for future pain and suffering. Boyl e, 893 F.2d at
718. In this case, the judgnent does not state what proportion of
the pain and suffering award is for future damages.!! Because it

appears to have included the award of prejudgnment interest on

damages for future pain and suffering, we nust vacate this portion

1The district court described the pain and suffering award
as conpensation for "[p]hysical pain and suffering, disability,
i npai rment, and nental anguish." The court's findings do not
divide the pain and suffering award as between that in the past
and that to be undergone in the future.
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of the judgnent and remand it to the district court for a
determ nation of what proportion of the pain and suffering award
represents future damages.

Concl usi on

For the foregoing reasons, the judgnent of the district court

AFFIRMED in part; VACATED in part; and REMANDED.
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