UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-4115

ROXANNE HOOK,
Pl ai ntiff-Appellee,

ver sus

THE MORRI SON M LLI NG COVPANY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

(Novenper 14, 1994)

Bef ore JONES and DEMOSS, Circuit Judges, and COBB, " District Judge.
DeEMOSS, Circuit Judge:

The Mrrison MIling Conpany ("MVC') appeals a district
court's remand of Roxanne Hook's negligence action against the
conpany. MMC argues that Hook's negligence claimis preenpted by
the Enpl oynent Retirenent |ncone Security Act of 1974 ("ERI SA").
29 U.S.C. 88 1001-1461. Because we concl ude that Hook's cl ai mdoes
not relate to MMC s ERI SA plan, and therefore is not preenpted, we
affirmthe district court's decision to remand Hook's suit to state

court.

"‘District Judge of the Eastern District of Texas, sitting by
desi gnati on.



| .

Texas' workers' conpensation schene resenbles the workers'
conpensati on schenes of nany other states. The Texas Workers'
Conpensation Act ("TWCA"), for exanple, provides that any benefits
di stributed pursuant to the TWCA are an enpl oyee' s excl usi ve renedy
for any work-related injuries or death. Tex. Rev. QvV. STAT. ANN
art. 8308-4.01(a) (Vernon Supp. 1993).! Texas' schene, however,
differs fromnost states' in one inportant respect: enployers may
choose not to carry insurance coverage under the TWCA, id. art.
8308-3.23(a).? But the state nmkes that choice an unattractive
one. Specifically, the TWCA vests enpl oyees of non-subscribing
enpl oyers with the right to sue their enployers for work-rel ated
injuries or death. 1d. art. 8308-3.04. Furthernore, in any such
action, the TWCA deprives the non-subscribing enployer of
traditional common | aw defenses such as contributory negligence,
assunption of the risk and the fellow servant rule. 1d. art. 8308-
3.03(a)(1)-(3).

Not wi t hst andi ng the ri sks associated with "opting out,"” MMCin

March 1989 el ected to discontinue workers' conpensation insurance

The TWCA recently was re-codified. See TWCA, 73rd Leg.,
R S., ch. 269, 8 1 (current version at Tex. LaB. CobE ANN. 88 401-17
(Vernon Panp. 1994)). Because none of the recent anendnents to the
TWCA are relevant to this case, we wll cite to the TWCA as
codified at the commencenent of this suit in February 1992.

2As of 1990, Texas, New Jersey, and South Carolina were the
only states that permtted enployers to "opt out" of the state's
wor ker' s conpensati on schene. The remaining 47 states required
enpl oyers to carry worker's conpensation insurance. Ellen S.
Pryor, Conpensation and a Consequential Mdel of Loss, 64 Tu.. L.
Rev. 783, 801 n.50 (1990).




and began offering the Interi mEnpl oyee Welfare Benefit Plan. The
Pl an pays enrol | ees:

certain benefits for personal injuries suffered in the course
of their enploynent, or for death resulting from such
injuries, wthout the necessity of show ng negligence on the
part of the Conpany, and to provide for the continuation or
partial continuation of their weekly salary or wages that
woul d otherwi se be lost as aresult of their inability to work
because of injury or illness incurred on the job.

The parties do not dispute that the Plan i s governed by ERI SA. See
29 U S.C 8§ 1002(1). Wiile participationinthe planis voluntary,
MVMC requires enployees who elect to participate to sign an
enrol | mrent and waiver form whichis an entirely separate docunent.
Paragraph 3 of the form states:
In consideration of ny election to enroll in, and thus becone
eligible toreceive benefits under, the InterimPl an, | hereby
wai ve ny rights under Tex. Rev. Qv. STAT. ANN. art. 8306, § 4,3
to bring suit and recover judgnent agai nst the Conpany and its
directors, officers, agents, and enployees for any danmages

sustai ned by reason of any personal injury received in the
course of ny enploynent by the Conpany, or by reason of death

resulting from such injury. By electing to enroll in the
InterimPlan, | agree that benefits payable under the Interim
Plan shall be the exclusive renmedy for nme or ny |egal

beneficiaries arising fromany such personal injury or death.
Hook began working for MMC in Cctober 1990 after she el ected
to participate in the Plan and conpl eted the enrol | rent and wai ver
form | n Decenber 1990, Hook fell down a staircase at work and was
i nj ured. Hook filed for benefits under the Plan with MMC, the
Plan's adm ni strator. The Plan paid her a total of $5,383.03:

SArticle 8306, 8 4, is the predecessor to articles 8308-3.03
and -3.04, wherein the enployee of a non-subscribing enployer is
vested with the right to sue that enployer for work-related
injuries or death.



$4, 749. 28 for nedi cal expenses and $633. 75 for salary continuation
benefits. Hook then left her job with MMC in July 1991.

In February 1992, Hook filed a wongful discharge and
negligence action in Texas state court against MMC. MMC renoved
the case to federal court, arguing that the wongful discharge
claimwas preenpted by ERISA. Hook then filed her first notion to
remand the case back to state court, which the federal district
court denied in July 1992 on the grounds that ERI SA preenpted her
wrongful discharge claim Hook anmended her petition to omt the
wrongful discharge claim |eaving the negligence claimas the sole
basis for her suit. She again noved to remand the case, claimng
that the negligence action was governed by state | aw.

In Decenber 1992, the district court granted Hook's second
nmotion to renmand. The court addressed two possible grounds for
preenption and rejected them First, the court held that Hook's
negl i gence action is not preenpted because it does not relate to
MMC's ERI SA Pl an. Second, the court concluded that the waiver does
not independently trigger preenption because it is incidental to
her negligence action and that, alternatively, such waivers are

voi d under Texas law.* MMC then appeal ed the court's decision to

“The court specifically relied on the TWCA's proscription
agai nst wai vers, which states "an agreenent by an enpl oyee to wai ve
the enpl oyee's right to conpensation is void." Tex. Rev. Qv. STAT.
ANN. art. 8308-3.09. The TWCA defi nes conpensation as "paynent of
medi cal benefits, income benefits, death benefits, or burial
benefits."” 1d. art. 8308-1.03(11). As will be apparent bel ow, we
do not reach the court's alternative holding that the waiver is
voi d under Texas | aw because, like the district court, we concl ude
t hat ERI SA does not preenpt Hook's claim The question of whet her
the wai ver is void will be answered by the state court upon renmand.
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remand Hook's negligence action. Hook did not file a brief on
appeal and instead chose torely on the district court's opinion as
her brief. After oral argunent, we requested® the United States
and the State of Texas to submt am cus curiae briefs to address
the significant issues raised in this case, particularly because
Hook did not file a brief. Amici's briefs were thorough and
hel pful, and we thank the United States and Texas for their
assi st ance.
.

Bef ore anal yzi ng our appellate jurisdiction over this appeal,
we first note that the district court's subject matter jurisdiction
was proper at all tinmes. To begin with, this case was properly
renmoved pursuant to 28 U S.C. § 1446. Hook's original petition

alleged, inter alia, that she was wongfully discharged in

retaliation for filing a workers' conpensation claim NMMC renoved
the suit to federal district court, whereupon Hook filed her first
motion to remand. The district court treated Hook's all egation as
a claimthat she was fired in retaliation for filing a clai munder
MMC's ERISA plan.® Accordingly, the court concluded that her

wrongful discharge claimwas preenpted because the Suprene Court

See FED. R App. P. 29.

W note that the record supports the district court's
characterization of Hook's original petition as alleging w ongful
di scharge for filing a claimunder MMC s ERI SA plan and not for
filing a workers' conpensation claim First, whereas Hook did, in
fact, file a claimunder MMC s plan, she never filed a workers
conpensation claim Second, to the extent she intended to file a
wor kers' conpensation claim Hook's efforts would have been
meani ngl ess because MMC' s plan i s not a workers' conpensati on pl an.
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has established that ERI SA preenpts a Texas wongful discharge
claimto the extent that that claimis dependent upon the exi stence

of an ERI SA plan. See Ingersoll-Rand Co. v. Md endon, 111 S. C

478, 482-84 (1990) (ERISA expressly preenpts a Texas w ongful
discharge claim that is premsed on the existence of an ERISA

pl an); see also Anderson v. Electronic Data Sys. Corp., 11 F. 3d

1311, 1313-14 (5th Gr. 1994) (sane). Because allegations of
retaliation for filing a claim under an ERI SA plan necessarily
assert a claimthat is dependent upon the exi stence of such a pl an,
MM s renoval of Hook's <clains was unquestionably proper.
Furt hernore, Hook's subsequent del etion of her wongful discharge
cl aim does not render MMC's renoval inproper. W have stated on
several occasions that a post-renpval anendnent to a petition that
del etes all federal clains, |eaving only pendent state cl ai ns, does
not divest the district court of its properly triggered subject

matter jurisdiction. Brown v. Southwestern Bell Tel. Co., 901 F. 2d

1250, 1254 (5th Cir. 1990); Inre Carter, 618 F.2d 1093, 1101 (5th

Cir. 1980). In a jurisdictional inquiry, we |look at the conpl aint
as it existed at the tine the petition for renpoval was filed
regardless of any subsequent anendnents to the conplaint.
Anderson, 11 F. 3d at 1316 n. 8.

The issue of whether we have appellate jurisdiction arises
from the district court's decision to remand the case to state
court. On the one hand, we do not have jurisdiction to review a
remand order if it is made pursuant to 28 U S.C. § 1447(c). I n

particular, if a district court remands a case because of either a



defect in renoval procedure or | ack of subject matter jurisdiction,
we are powerless to reviewthat remand order. 28 U . S.C. § 1447(d);

see also Therntron Prods. v. Hermansdorfer, 423 U S. 336, 350-52

(1976); Burks v. Anerada Hess Corp., 8 F.3d 301, 303-04 & n.4 (5th

Cr. 1993). On the other hand, if the court provides a reason
unrelated to 8 1447(c), such as pendent jurisdiction, then we may
properly review that order. W have stated that "a federa
district court has discretion to remand a properly renoved case to
state court when all federal-law clains have been elimnated and

only pendent state-law clains remain." Jones v. Roadway Express,

Inc., 936 F.2d 789, 792 (5th Gr. 1991) (citing Carneqie-Mllon

Univ. v. Cohill, 484 U S. 343 (1988)). |If the court exercises its

discretion to remand pursuant to this doctrine, then we may revi ew

the remand order. Carnegie-Mellon, 484 U.S. at 343 n.11 ("the

remand authority conferred by the renoval statute and the remand

authority conferred by the doctrine of pendent jurisdiction overlap

not at all"). The district court below nade clear that it was
remandi ng Hook's state |law negligence claim i.e., her only
remaining claim pursuant to its discretion. We therefore may

review the court's remand order. Burks, 8 F.3d at 303-04.
L1,
A
We begin by establishing the appropriate standard of review
If a district court's decision to remand a case to state court is
based on its discretion, then we obviously revi ewthat decision for

abuse of discretion. |In Re Wlson Indus., 886 F.2d 93, 95-96 (5th




Cr. 1989). The determ nation of whether the court has that

di scretion, however, is a legal one, which we review de novo.
Burks, 8 F.3d at 304. 1In this case, we therefore will review the
district court's preenption analysis de novo. |If we conclude that

ERI SA does not preenpt Hook's suit, neaning no federal claimexists
that would require the district court to maintain jurisdiction, we
then will review the court's decision to remand for abuse of
di scretion.
B

Section & 514(a) of ERISA, 29 U S C § 1144(a), expressly
provi des that ERI SA "shall|l supersede any and all State | aws i nsof ar
as they may now or hereafter relate to any enpl oyee benefit plan
described in section 4(a) and not exenpt under section 4(b)." The

Suprene Court has established that "[a] law "relates to' an
enpl oyee benefit plan, in the normal sense of the phrase, if it has

a connection with or reference to the plan." Shaw v. Delta Ar

Lines, Inc., 463 U S 85, 96-97 (1983). The Court has further

stated that its interpretation of "relate to" effectuates "the

“del i berately expansive' | anguage chosen by Congress."” District of

Colunbia v. Greater Washington Bd. of Trade, 113 S. Ct. 580, 583

(1992) (quoting Pilot Life Ins. Co. v. Dedeaux, 481 U S. 41, 46

(1987)). Thus, ERI SA preenpts any state law that refers to or has
a connection with an ERISA plan even if that law (i) is not

specifically designed to affect such plans, Shaw, 463 U S. at 98,

'ERI SA 8§ 514(c) (1) defines "state law' to nean "all | aws,
decisions, rules, regulations, or other State action having the
effect of law" 29 U S.C. 8§ 1144(c).
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(ii) affects such plans only indirectly, Alessi v. Raybestos-

Manhattan, Inc., 451 U S. 504, 525 (1980), or (iii) is consistent

with ERI SA's substantive requirenents, Metropolitan Life Ins. Co.

v. Mssachusetts, 471 U S. 724, 739 (1985). The Suprenme Court

reiterated these concepts in EMC Corporation v. Holliday, 111 S

Ct. 403, 407-09 (1990), when it held that a Pennsylvania statute
whi ch expressly prohibited ERI SA plans from subrogati ng danmages
that plan participants had recovered in tort actions arising out of
aut onobi l e accidents is preenpted.?®

But as broad as ERI SA's preenptive scope has been stated to
be, it has its limts. The Suprenme Court noted in Shaw that
"[s]onme state actions may affect enployee benefit plans in too
t enuous, renote, or peripheral a manner to warrant a finding that
the law "relates to' the plan.” Shaw, 463 U S. at 100 n.21. The
Court's warning in Shaw on the limts of ERI SA preenption stens
fromthe Court's view that ERI SA's scope, though conprehensive
remai ns subject to the traditional principle of federalism I n
determ ning ERI SA' s preenptive scope, the Court has advi sed that we
"must be gui ded by respect for the separate spheres of governnent al
authority preserved in our federalist system" Alessi, 451 U. S. at

522: see also Menorial Hosp. Sys. v. Northbrook Life Ins. Co., 904

8Qur col |l eague in dissent argues that FMC Corporation controls
this case. W find that case distinguishable for two reasons.
First, the statute in EMC Corporation expressly referred to ERI SA
plans. EMC Corp., 111 S. C. at 408. Second, the anti-subrogation
statute triggered ERI SA's "savings" and "deener" clauses. 1d. at
409-11 (citing 29 U.S.C. 8§ 1144(b)(2)(A),(B)). Neither of those
circunstances exist with regard to Hook's conmmon | aw negligence
cl ai m agai nst IMMC.




F.2d 236, 244 (5th Cr. 1990). To further aid us in narrow ng our
preenption inquiry, we have devised a two-prong test. W have
found preenption of a state law claimif (1) the claimaddresses
areas of exclusive federal concern, such as the right to receive
benefits under the terns of an ERISA plan, and (2) the claim
directly affects the relationship anong the traditional ERISA
entities (i.e., plan adm nistrators/fiduciaries and plan

participants/beneficiaries). Menorial Hospital, 904 F.2d at 245;

see al so Sommers Drug Stores Co. v. Corriqgan Enterprises, Inc., 793

F.2d 1456, 1467-68 (5th Cir. 1986).
C.

The United States and Texas contend that Hook's negligence
cause of action does not "relate to" MMC s ERI SA plan.® Both argue
that Hook's cause of action involves only the enployer/enpl oyee
relationship between the two parties and, therefore, does not
relate to MMC s ERISA plan. In particular, they argue that Hook's
cause of action stens from MMCs failure to maintain a safe
wor kpl ace and not froma dispute over the adm nistration of MMC s
pl an or the disbursenent of benefits fromthe plan. Hook's claim
in fact, would exist whether or not MMC had established an ERI SA

pl an. This case, amvci argue, is controlled by Somers Drug

Stores, 793 F. 2d at 1467-68, which involved a suit by an ERI SA pl an

agai nst its parent conpany and t he conpany's pri nci pal sharehol der.

Am ci al so rai se other argunents agai nst preenption. Because
we find their argunent that Hook's clai mdoes not "relate to" MVMC s
plan dispositive, we do not reach the wvalidity of amci's
al ternative argunents.
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The sharehol der al so served as the conpany's president, a board
menber, and a trustee of the conpany's pension plan. The plan

which was a mnority shareholder in the conpany, alleged that the
def endants breached their fiduciary duties by failing to disclose
material information to the plan, in violation of both ER SA and
common |aw. W held that ERI SA did not preenpt the plan's common
law claim because the claim affected not the parties' ERI SA
relationship but their relationship as corporate director and

shar ehol der. Sommers Drug Stores, 793 F.2d at 1468-70. By

conparison, the amci parties argue, Hook's claimaffects only the
parties' enployer/enployee relationship; MVC has an independent
duty to maintain a safe workplace, and Hook alleges that MVC
breached that duty. Wile MMC has a parallel duty with regard to
the adm nistration of its ERI SA plan, the am ci argue, that duty is
unaf fected by Hook's common | aw negl i gence suit agai nst MVC

As for the waiver in MMC s plan, the am ci parties insist that
its inclusion in the plan does not alter their analysis. The nere
fact, they argue, that a court may have to consider, by |looking to
t he pl an, whet her Hook has wai ved her cl ai mdoes not nean t he cause
of action "relates to" MMC s plan. They argue that Hook's claim
whether or not it has been waived, does not involve the
adm nistration of MMC s plan or the disbursenent of benefits under
the plan. Furthernore, they contend, the waiver is nothing nore
than a gimmck by MMC to trigger preenption, thereby avoiding

litigation in state court. The amci rely on Wstbrook v. Beverly

Enterprises, 832 F. Supp. 188 (WD. Tex. 1993), a case renmarkably
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simlar to this one. I n West brook, a non-subscribing enployer
offered an ERI SA plan that provided nedical benefits for work-
related injuries. The plan also contained a "waiver-of-right-to-
sue" cl ause, whereby the enpl oyee waived his right to sue for work-
related injuries in exchange for nedical benefits. In rejecting
the enpl oyer's preenption claim the court concluded that neither
the cause of action nor the waiver related to the ERI SA plan
because both involved only the enpl oyee-enpl oyer relationship and
not the adm nistrator-beneficiary relationship. Id. at 189-92.
Amici urge us to reach the sanme concl usion. O herwi se, non-
subscri bing enpl oyers in Texas coul d avoid a variety of obligations
merely by requiring enployees to waive their right to sue for
anything as a condition for participation in the plan. Such a
result, they conclude, is inconsistent with the goal of ERI SA
which is ""to protect enployee benefits, not to provide succor for
schenes that are designed to take rights fromenployees.'" 1d. at

192 (quoting Nunez v. Watt Cafeterias, Inc., 771 F. Supp. 165, 169

(N.D. Tex. 1991)); see also Texas Health Enters. v. Reece, No. MO

93- CA-057 (WD. Tex. Mar. 2, 1994); Pyle v. Beverly Enters. -Texas,

826 F. Supp. 206 (N.D. Tex. 1993); O Neill v. Pro-Set Press, 1992
WL 404456 (N.D. Tex. 1992).

MVC s argunent that Hook's claimis preenpted hinges on the
wai ver. MVMC, in other words, bypasses the issue of whether an
unsafe workplace claim by itself, relates to an ERI SA plan and
argues only that the inclusion of the waiver in its plan neans

Hook' s cause of action is one that necessarily relates to the pl an.
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MMC contends that this case is controlled by Christopher v. Mbi

Ol Corporation, 950 F.2d 1209 (5th Gr. 1992). In Christopher

the enployer sponsored an ERISA retirenent plan that permtted
enpl oyees, subject to certain criteria, to receive their pension
benefits in one | unp-sum paynent rather than by the typical nethod
of nonthly installnents. The enployer subsequently nodified the
pl an by changing the criteria that enpl oyees had to neet to qualify
for the lunp-sumoption. The enployer, however, failed to disclose
the plan anendnent to its enpl oyees. Several enployees sued their
former enpl oyer. They alleged that the enployer's actions in
anendi ng the plan, and then failing to disclose the new terns of
the plan, fraudulently induced themto retire earlier than they
ot herwi se woul d have and, therefore, violated state common | aw.
We noted that a court, in addressing the enpl oyees' clains,
"woul d have to examne, at a mninum the operation of the plan
prior to the amendnent.” Id. at 1218. The enpl oyees' claim
therefore closely resenbled enployee <clains of wr ongf ul
termnation, wherein the enpl oyee asserts that the enployer fired

hi mto avoi d vesting of pension befits. [d. (citing Ingersoll-Rand

Co. v. Mdendon, 111 S. C. 478 (1990)). W concluded that, in
both instances, the enployees' common |aw clainms were preenpted,
i.e., theclaimrelates to an ERI SA pl an, "[b] ecause the underlying
conduct at issue here cannot be divorced fromits connection to the

enpl oyee benefit plan." 1d. at 1220. MMCinsists that Chri stopher

controls this case because a court considering Hook's claimwl|

have to "exam ne" MMC s plan. The waiver, which is an integra
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part of the plan, is also a significant factor in determning the
validity of Hook's claim MMVC argues. Thus, while an unsafe
wor kpl ace cl ai m may ot herwi se be unrelated to an ERI SA plan, MMVC
concl udes, the claimnecessarily relates to the plan once a court
has to consider whether Hook has waived her claim evidence of
which is included in the plan.

In addition to Christopher, MMC relies on a Sixth Crcuit

opinion to argue that nere consideration of the waiver by a court

triggers preenption. Van Canp v. AT&T Info. Sys., 963 F.2d 119
(6th Cr. 1992). In Van Canp, an enployee, who refused to be
reassi gned, was faced with the option of either retiring early or
bei ng denot ed. The enployee chose to retire, whereupon the
enpl oyee signed a statenent saying he was retiring voluntarily and
t hat he understood that his electionto retire under the enployer's
ERI SA pension plan was irrevocable. The enployee |ater sued the
enpl oyer, alleging that the enployer's efforts to reassign himwere
discrimnatorily notivated and, therefore, violated state |aws
agai nst discrimnation. Wthout relinquishing his rights under the
pension plan, the enployee sought back pay, front pay, and
conpensatory and exenpl ary damages.

The Sixth Crcuit, relying in part on our decision in Sommers

Drug Stores, held that the enployee's clains were preenpted. Van

Canp, 963 F.2d at 122-24. The court began by noting that the
enpl oyee's state |aw clains obviously were inconsistent with the
retirement agreenent: the enployee clained he was discrimnatorily

forced into retirenent, whereas the plan indicated that he had

14



voluntarily retired. Thus, the court reasoned, the determ nation
of whet her the enpl oyer's ERI SA pl an was val i d becane the "ful crunt
upon which the case turned. Id. at 123. Because "[s]uch a
determ nation could be nade only with reference to ERI SA and woul d
affect the existing benefit plan and the relations between [the
enpl oyee and the enployer] as "principal ERISA entities,'" the
Sixth Crcuit concluded that the clains related to the plan and

therefore were preenpted. Id. (indirectly quoting Sonmmers Drug

Stores, 793 F.2d at 1467). MVMC maintains that Hook's claim
simlarly relates to its ERISA plan in that her claim is
i nconsistent wwth the plan. To consider her claim a court nust
determ ne the validity of MMC's plan and its waiver. MMC argues
that, as the Sixth Crcuit concluded, such a determ nation i nvol ves
the relationship between ERISA entities and thus cones wthin
ERI SA' s preenptive sweep.

We agree with amci that Hook's claim standing al one, is not
preenpted by ERI SA because it affects only her enpl oyer/enpl oyee
relationship with MMC and not her admnistrator/beneficiary
relationship with the conpany. In this sense, the claim is
distinctly different fromvarious other common | aw clains found to

be preenpted by ERISA. In Ingersoll-Rand, for exanple, an enpl oyee

sued his enployer for wongful discharge, alleging that the
enpl oyer fired him to avoid making contributions to his ERI SA-
covered pension fund. The Court ruled that the enployee's claim
was preenpted because it "nmakes specific reference to, and indeed

is prem sed on, the existence of a pension plan." 1ngersoll-Rand,

15



111 S. C&. at 483. Simlarly, Christopher, the case on which MMC

relies, involved comon |law clains alleging that the enployer
i nproperly adm nistered the conpany's ERI SA plan. The clains
clearly stemmed fromthe exi stence of an ERI SA plan, such that "if
the appellants' clains were stripped of their link to the pension

pl ans, they woul d cease to exist." Christopher, 950 F.2d at 1220;

see also Pilot Life, 481 U S. at 47-48 (contract and tort clains

al | egi ng i nproper processing of ERI SA benefits); Metropolitan Life

Ins. v. Taylor, 481 U. S. 58, 62-63 (1987) (sane); Menorial Hosp.

904 F.2d at 239, 250 (contract claim alleging inproper denial of
ERI SA benefits); Lee v. E.I. DuPont de Nemoburs & Co., 894 F. 2d 755,

756-58 (5th GCr. 1990) (tort claimalleging m srepresentation of
details of ERISA plan); Ramrez v. Inter-Continental Hotels, 890

F.2d 760, 762-63 (5th Cr. 1989) (contract, tort, and statutory

clains alleging inproper denial of benefits); Cefalu v. B.F.

&oodrich Co., 871 F.2d 1290, 1292-95 (5th Cr. 1989) (contract

claim alleging inproper denial of benefits); Degan v. Ford Motor

Co., 869 F.2d 889, 893-95 (5th Cir. 1989) (same).

Hook' s unsaf e wor kpl ace cl aim however, is totally i ndependent
from the existence and admnistration of MMC s ERI SA pl an. She
neither seeks benefits wunder the plan nor clains that M
i nproperly processed her claim for benefits. She seeks only
damages for MMC s al |l eged negligent maintenance of its workpl ace.
Nunmerous federal district courts in Texas that have concl uded t hat
a tort claim alleging an unsafe workplace does not relate to an

ERI SA plan. See e.q., Westbrook v. Beverly Enters., 832 F. Supp.
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188 (WD. Tex. 1993); Pyle v. Beverly Enters.-Texas, 826 F. Supp

206 (N.D. Tex. 1993); G bson v. Watt Cafeterias, 782 F. Supp. 331

(E.D. Tex. 1992); O Neill v. Pro-Set Press, 1992 W. 404456 (N.D

Tex. 1992); Nunez v. Watt Cafeterias, 771 F. Supp. 165 (N. D. Tex.

1991). In our view, Hook's claimis even further renoved from
ERI SA' s preenptive reach than ot her common | aw cl ai s whi ch sonehow
i nvol ved an ERI SA plan but nonetheless did not relate to it. In

Sommers Drug Stores, for exanple, the ERI SA plan itself sued the

parent conpany and the conpany's principal sharehol der for breach
of fiduciary duty. W noted that although the claim seened to
affect relations anong the principal ERISA entities, that

appearance was m sl eading. Somers Drug Stores, 793 F.2d at 1468.

The claim we found, actually centered on relations between a
corporate director and a sharehol der and thus was not preenpted.

Likewise, in Mnorial Hospital, a hospital sued an insurance

conpany for breach of contract as well as negligent
nm srepresentation. W concluded that, while the breach of
contract claimclearly was preenpted because it was a claim for
benefits, the negligent m srepresentati on clai mwas not preenpted

because it neither sought benefits under the plan nor alleged

1The hospital specifically alleged that an agent for the
i nsurance conpany infornmed the hospital that the wife of an
enpl oyee of the insured conpany was, in fact, covered by the
insured's policy. The hospital relied on this alleged
representation and treated the enployee's wife. The enpl oyee then
transferred to the hospital his rights to benefits under the
policy. The hospital, in turn, sought paynment fromthe insurance
conpany, but the insurance conpany inforned the hospital that the
enpl oyee's wi fe was not covered and denied the claim The hospital
then filed its suit against the i nsurance conpany. Menorial Hosp.
904 F.2d 238- 39.
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i nproper processing of benefits. Menorial Hosp., 904 F. 2d at 243-

50; see also Hartle v. Packard Elec., 877 F.2d 354 (5th Cr.

1989) .1 Thus, ERISA's preenptive scope may be broad but it does
not reach clainms that do not involve the adm nistration of plans,
even though the plan may be a party to the suit or the claimrelies
on the details of the plan.

Admttedly, the presence of the waiver in this case
conplicates the i ssue of whether Hook's claimis preenpted. Am ci
charge that this conplication was intended. Specifically, amci
claimthat MMC, by including the waiver inits plan, is attenpting
to avoid state court litigation sinply by "don[ning] the mantl e of

ERI SA preenption.” Conbi ned Managenent v. Superintendent of the

Bureau of Ins., 22 F.3d 1, 5 (1st Gr. 1994). Amci also claim
that MMC s strategy, if successful, would undermne the viability
of the Texas workers' conpensation system because Texas enpl oyers
woul d have a greater incentive to opt out and defend thensel ves in
federal court rather than opt in to Texas' system MMVC responds
that their notive is not so sinister. Rat her, MMC argues, the
structure of its plan  represents a reasonabl e accommobdati on bet ween

a non-subscri bing enpl oyer and its enployee. |In exchange for the

YHartl e i nvol ved an enpl oyee who sued his forner enployer for
various tort clains arising out of his termnation. He all eged
that he had a fixed-term enploynent contract and therefore could
not be fired at wll. To prove his case, he relied on certain
details in the enployer's ERI SA plan, to which he had contri but ed.
We concluded that the enployee's claim "does not in any nanner
inplicate the federal regul ati on of enpl oyee benefit plans" because
the enployee neither sought benefits nor alleged i nproper
processing. 1d. at 356. Though an ERI SA plan was at issue, the
enpl oyee's claimwas only "peripherally connected to the concerns
addressed by ERISA. " |d.
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enpl oyee's agreenent not to sue, the enployer offers workers'
conpensation-|i ke benefits without the cost of conplyingwith state
regul ati ons. What ever MMC's notive may be, our conclusion that
Hook' s negl i gence cause of action is not preenpted rests on our
readi ng of ERI SA and the nunerous Suprene Court and Fifth Crcuit
cases interpreting it. W agree with amci that the waiver in
MMC s plan does not transform Hook's claim into one that is
preenpted. By focusing on the waiver, MMC turns ERI SA preenption
analysis on its head; it argues that Hook's cause of action is
preenpted because the waiver, as part of the plan, relates to
Hook's claim I nstead, the appropriate question in any ERI SA
preenption case is whether the state lawrelates to an ERI SA pl an.
29 U.S.C. 8§ 1144(a). MU s inverted anal ysis cannot be reconciled
with either ERISA s statutory | anguage or the case lawinterpreting
it. More inportantly, MMC's analysis wuld lead to a broad
expansi on of enployer authority that we believe has no basis in
ERI SA. Specifically, MMC s analysis would enable enployers to
avoid any state law sinply by referring to that lawin its ERI SA
pl an. Congress clearly did not intend to vest enployers with such
aut hority. To the contrary, ERI SA was "designed to pronote the
interests of enpl oyees and their beneficiaries in enployee benefit
pl ans."” Shaw, 463 U.S. at 90.

The Ninth Grcuit, in Eml oyee Staffing Services v. Aubry, 20

F.3d 1038 (9th Cir. 1994), rejected a simlar attenpt to broaden

enpl oyers' authority wunder ERI SA I n Enployee Staffing, the

enpl oyer had argued that California's attenpts to enforce its
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wor kers' conpensation statute were preenpted because the enpl oyer
had al ready included benefits for work-related injuries in its
ERI SA pl an. In rejecting the enployer's argunents, the N nth
Crcuit reasoned:

Syntactically, the preenption of "laws" and exenption of
"pl ans” m ght be construed to place the power to exenpt in the
enpl oyer's hands, when it adopts a plan, instead of the state
| egislature's hands, when it pronulgates |aws. But a
construction which attributes a rational purpose to Congress
makes this locus of power unlikely, because it would
accidentally allow enployers to avoid the century-old system
of workers' conpensation.”

Id. at 1041. Wiile Enployee Staffing involved ERI SA's exenption

for workers' conpensation, we concur with its reasoning that ERI SA
was not enacted to all ow enpl oyers to control which | aws or cl ai ns
are preenpted and those that are not. Wth the exception of Van
Canp, 963 F.2d at 122-24, we find no authority for the proposition
that alawor claimis preenpted nerely because the enpl oyer crafts
its ERISA plan in such a way that the plan is inconsistent with
that law or claim We decline to follow the Sixth Circuit's
anal ysis in Van Canp.

| nstead, we choose to adhere to our traditional node of
analysis, as prescribed in ERISA 8 514(a): a law or claimis

preenpted when it relates to an ERI SA plan, and not the reverse. !?

2Qur colleague in dissent disagrees with our analytica
framewor k because we focus solely on the negligence clai mand not
the fact that it squarely conflicts with a provisionin MMC s pl an.
Again, we point out that 8 514(a) requires us to do as we have
done. W do not dispute our coll eague's contention that Hook wants
to have her cake and eat it, too. But we are not assigned the role
of spoiler. A state court may performthat function upon remand if
that court is persuaded, as our coll eague asserts, that the waiver
i s enforceabl e under Texas | aw
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The Suprene Court cautioned that our ERI SA preenption analysis
"must be gui ded by respect for the separate spheres of governnent al
authority preserved in our federalist system" Alessi, 451 U. S. at
522. If we were to conclude that ERI SA vests enployers with the
type of authority MMC contenplates, we would be disregarding the
Suprene Court's cautionary advice in Al essi, because the practi cal
i nplications of such a conclusion are serious. I|f an enployer, for
exanple, crafts an ERISA plan that conditions eligibility on
enpl oyees waiving their right to sue the enployer for gross
negligence or intentional torts and an enpl oyee subsequently sues
t he enpl oyer for assault and battery, the enployee's suit would be

preenpt ed, even though the suit has nothing to do with the ERI SA

pl an. Congress' quest for uniformregul ation of enpl oyee benefit
pl ans could not have included the intent to permt enployers to
di sabl e the states fromprosecuting unrel ated conmon | aw causes of
action such as the assault claimin this hypothetical or Hook's
claim which is based on Texas common | aw dating back to the | ast
century. See International & Geat RR Co. v. Doyle, 49 Tex. 190
(1878).

As we stated in Menorial Hospital, "[a] preenption provision

designed to prevent state interference with federal control of
ERI SA plans does not require the creation of a fully insulated

| egal worl d that excludes these plans fromregul ati on of any purely

| ocal transaction.'" Menorial Hosp., 904 F.2d at 250 (quoting
Rebaldo v. Cuono, 749 F.2d 133, 138 (2d Cr. 1984)). I n ot her
wor ds, ERI SA was not neant to consune everything in its path. In
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Shaw, the Suprene Court "express[ed] no views about where it woul d
be appropriate to draw the |line" between those clains that are too
tenuous or renbte to warrant preenption and those that are not.
Shaw, 463 U.S. at 100 n.21. |In this case, we draw the |ine here:
a common | aw negligence claimwhich alleges only that an enpl oyer
failed to maintain a safe workpl ace does not "relate to" an ERI SA
pl an nerely because the enpl oyer has inserted a wai ver of the right
to bring such a claiminto its ERI SA plan. 3
D.

Havi ng concl uded that the district court properly determ ned
that ERI SA does not preenpt Hook's negligence cause of action
against MMC, we now turn to the district court's discretionary
decision to remand the case to state court. G ven that we accord
district courts significant deference when reviewng their

deci sions for abuse of discretion, Thomas v. Capital Sec. Servs.,

Inc., 836 F.2d 866, 883-84 (5th Cr. 1988) (en banc), we find no
reason to disturb the court's decision to remand Hook's suit to
state court.
| V.
We hold that Hook's common | aw negligence suit agai nst MVC,
which alleges only that MMC nai ntai ned an unsafe workpl ace, does

not relate to MMC s ERI SA plan and therefore is not preenpted by

BQur holding is consistent with the holding the United States
recomends in its amcus brief. The brief, it should be pointed
out, was authored by the Departnent of Labor, the federal agency
charged with primary jurisdiction over enforcing enpl oyee benefit
rights.
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ERI SA. W AFFIRMthe district court's decisionto remand this case

to district court.
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No. 93-4115 -- Hook v. The Mrrison MI1ling Co.

EDI TH H JONES, Dissenting:

Wth due respect to ny coll eagues, | disagree with their
conclusion that Ms. Hook's negligence clai magainst her enpl oyer
Morrison MIIing Co. was not preenpted by her participation in the
enpl oyer's ERI SA benefits plan. | therefore dissent.

Texas is anong a handful of states that do not require
its enployers to furnish state-mandated worker's conpensation
cover age. Morrison MIling availed itself of the privilege of
being a nonsubscriber, but it also sought to conpensate its
enpl oyees for their on-the-job injuries. To do so, the conpany
establi shed an ERI SA wel fare benefits plan and permtted, but did
not require, enployees to enroll in that plan. Under the plan,
they woul d receive benefits for on-the-job injuries conparable to
or better than those under the state programsinply by proving that
an on-the-job injury occurred. |In exchange for the certainty and
pronpt ness of paynent of benefits, however, the enployees were
asked to sign a wai ver of right to sue the enpl oyer under the Texas
Wor kers' Conpensation Act.!4

Hook |i ked the plan's provision for benefits, which she
collected after falling down a staircase at work. She did not |ike
the wai ver of right to sue, however, so she also filed suit agai nst

Morrison MIling for negligence.

14 Under Texas |aw, an enployee nay sue a nonsubscriber to state workers

conpensation and his enployer may not take advantage of comon | aw def enses.
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Thi s sequence of events should make it obvi ous why the
majority is wong in concluding that Hook's lawsuit does not
"relate to" an ERI SA plan for purposes of federal preenption. |If

all of Morrison's enployees tried to have their cake and eat it by

collecting benefits and then suing Mrrison MIling, Morrison
MIling could not afford the luxury of providing its welfare
benefit plan. The plan is a substitute for, not a vehicle to

finance enpl oyee |itigation.

Not only is the waiver of right to sue economcally
essential to Mirrison MIling's plan, but Hook's claim legally
"relates to" the plan by challenging the enforceability of that
wai ver. | cannot followthe majority's assertions to the contrary.

First, the mgjority states that, taken al one, Hook's cl ai magainst

her enpl oyer based on an unsafe workpl ace woul d not be preenpted.
This mght well be true in the absence of a waiver. The majority
then opi nes that even considering the waiver, the question is not

whet her Hook's claim"is preenpted because the waiver, as a part of

the plan, relates to Hook's claim | nstead, the appropriate
question . . . is whether the claimor law relates to an ERI SA
pl an."” Apparently, one should focus only on the negligence claim

ignoring that it squarely conflicts with a provision of this ERI SA
plan. This logic is rather |like a borrower's accepting noney under
a prom ssory note and asking the court to ignore its reference to
a security agreenent.

Wt hout parsing the majority's analysis further, | think

they have sinply overlooked the breadth of the ERI SA preenption
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doctrine, and in particular, the significance of the Suprene

Court's holding in EMC Corp. v. Holliday, 498 U. S 52, 111 S. C

403 (1990). The Court held in EMC that a subrogation clause by
whi ch an enpl oyee agreed to rei nburse the ERI SA plan for benefits
paid if the enployee recovered on a claimin a liability action
against a third party preenpted Pennsylvania's WMtor Vehicle
Fi nanci al Responsibility Law. That state | aw purported to override
any right of subrogation of a tort recovery in a notor vehicle
accident. 111 S. . at 406. The Suprene Court reasoned that the
anti-subrogation | aw had a "connection to" the ERI SA pl an because
it "prohibits plans from being structured in a nmanner requiring
rei mbursenent in the event of recovery fromathird party." 1d. at
408. Neither the amci nor the mjority have in ny view
successful Iy di stingui shed EMC Corp. fromthis case. In EMC Corp.,
the injured ERI SA beneficiary surrendered his right to sue free of
subrogation rights to the ERI SA plan, whereas in this case, the
injured party has ostensibly surrendered her right to sue for work-
related injuries. None of the cases cited by the mjority
concerning the nature or extent of an "ERI SA relationship" for
pur poses of preenption analysis is relevant here; Hook's claim
directly draws into question the enforceability of the plan's
wai ver of right to sue.

Like the mpjority, | reach this conclusion wi thout having

expressly to decide whether the waiver of right to sue would be
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enforceabl e, although | have concluded that if Texas |aw governs
this question, it ought to be enforceable.?®

Moreover, | am not particularly pleased to reach the
conclusion that these matters are preenpted by federal law. ERISA
contains an explicit exenption for welfare benefit plans that are
mai ntai ned to conply with state workers' conpensation | aws, and, as
noted above, ERISA |eaves unaffected the nmandatory conpensation
schenmes of nearly all the states. Had the ERISA statute been
drafted differently, it mght easily have excluded the plans
promul gated by non-subscribers to Texas' conpensation schene.
There are strong policy reasons for preferring state regul ati on of
on-the-job injury clains to the indirect regulation that 1is
acconpl i shed through federal nonitoring of ERI SA plans. Finally,
to hold that clainms such as Hook's are preenpted by the terns of

this ERISA plan is to i npose a heavy burden on federal courts.

15 Bot h federal and state cases have held that a nonsubscriber may require
a rel ease froman enpl oyee as a condition of receiving insurance benefits. Collier
v. Allstate Ins. Co., 395 F.2d 719 (5th Cir. 1968); Tigrett v. Heritage Bl dg. Co.
533 S.W2d 65 (Tex. Civ. App.--Texarkana 1976 wit ref'd n.r.e); Enployers Mitua
Casualty Co. v. Poorman, 428 S.W2d 698 (Tex. Civ. App.--San Antonio 1968, wit
ref'dn.r.e.); United States Fidelity & Guaranty Co. v. Val dez, 390 S. W2d 485 (Tex.
Civ. App.--Houston 1965, wit ref'dn.r.e.). One Texas case cites these authorities
and then holds that a waiver is "against public policy" unless it expressly
precl uded the enployer's reliance on conmon | aw defenses. Hazel wod v. Mandrel
Industries, Inc., 596 S.W2d 204, 206 (Tex. Civ. App.--Houston 1980). Because the
coverage in Hazel wod required proof of negligence, whereas this plan does not,
Hazel wood i s distinguishable

More recently, the Beaunpont Court of Appeals held that a waiver of the
right to sue the enployer for negligence, contained in an ERI SA benefits plan
of fered by a nonsubscriber to Texas workers conpensation, was void and agai nst
public policy. Texas Health Enterprises, Inc. v. Kirkgard, 882 S. W2d 630 (Tex
App. - - Beaunont 1994). Even if this decisionis correct, inlight of the above-cited
authorities, the case is distinguishable fromthe one before us. First, the waiver
inthat case was i nvoluntary, whereas participationin Mrrison MIling s ERI SA pl an
is voluntary. Second, unlike Ms. Hook, appellees in that case did not seek benefits
under the enployer's plan
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But despite ny unease with this conclusion, | cannot
overl ook the breadth of ERI SA preenption and the applicability of
FEMC Corp. v. Holliday in this case.

| respectfully dissent.

wj |\ opi n\ 93-4115. opn
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