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Bef ore W SDOM BARKSDALE, and EMLIO M GARZA, Circuit Judges.
WSDOM Circuit Judge:

[ C] hange our present tax systeminto a nodel of fairness,
sinplicity, efficiency and conpassion....

—Presi dent Ronal d Reagan?

Appel | ant Mansel Branum believes that the decision in this
case is areflection of our failure to neet that chall enge. Were
he seeks an understandi ng and fl exi bl e Tax Code, ours offers himno
solace. As we shall explain, his position deserves sone synpat hy.
The applicable tax |law, however, is unbending. Specifically,
Branum seeks relief fromthe Tax Court's holding that he nade an
effective election under section 172(b)(3)(C) of the Internal
Revenue Code for his 1985 tax year when evidence indicated that his
intention was otherwi se. That holding is | egally unassail abl e and,
as such, nust be affirned.

| .

The petitioner/appellant, Mansell W Branum tinely filed his

The President's Tax Proposals to the Congress for Fairness,
Gowh and Sinplicity, at | (May 29, 1985).
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1985 federal incone tax return. For that year, he reported a net
operating l oss ("regular NOL") under section 172 and an alternative
m nimum tax net operating loss ("alternative mninmum tax NOL")
under section 55 of the Internal Revenue Code.? Specifically, he
reported a regul ar NOL of $5, 003, 451 and an alternative m ni mumt ax
NOL of $4, 943, 544,

Branum attached the followi ng statenent to his 1985 return:

Taxpayer, 1in accordance with |.R C section 172(b)(3)(0O

hereby elect [sic ] to carry foreward [sic ] all |osses

sustained in the cal endar year 1985 and forego [sic ] carry
back of such |losses to prior years.
Branum asserts that he intended this statenent to relinquish the
carryback period for his regular NO., but not for his alternative
m ni mum tax NOL. In tax jargon, this is referred to as an
attenpted "split election".

In support of that construction, he points to his Form 1045
Application for a Tentative Refund, nailed separately on the sane
day, in which he requested a refund based on the carryback of his
1985 alternative mninmum tax NOL to 1982. An inconme averaging
statenment attached to that form contained this handwitten

directive in the margin:

Regul ar NOL not carried back per 172(b)(3)(C) election with
1985 return; AMI [alternative mninumtax] carried back only.

Branum <cites this statenment as evidence that the first
statenent +he one he attached to his main return—+eflected his

intent to nake a split election.

References to the Tax Code are to the Internal Revenue Code
of 1954 (26 U.S.C.) as anended up to 1985 (the tax year in
gquestion), unless otherw se indicated.
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The Comm ssioner granted Branumis request for a "tentative"
refund of $972,708, based upon the carryback of Branum s 1985
alternative mninmumtax NOL to 1982. Later, after conducting an
audit of Branumi s return, the Conm ssioner reversed that deci sion;
he disallowed the carryback of Branumis alternative mninum tax
NCL. The Commi ssioner reasoned that Branumis initial statenent on
his 1985 return constituted an effective election and, thus,
relinqui shed the carryback period with respect to both his regular
NCL and his alternative mninmm tax NOL. Branum in turn,
petitioned the Tax Court to redeterm ne the deficiency.?

The Tax Court sustained the Conm ssioner's determ nation. The
court explained that section 172 permts a taxpayer to elect to
carryback both his regular NOL and his alternative m ni numtax NOL;
a split election by which he elects to carryback one or the other
is not permssible. Al t hough Branum contends that his failed
attenpt to nmake such a split election renders the entire election
ineffective, the Tax Court found otherwi se. The court concl uded
that Branumis statenent attached to his return constituted an
unanbi guous el ection. Hence, Branum was bound by that statenent.

The dispute which forns the basis of this appeal is sinple:
Branum contends that, if his attenpted split election is not
perm ssible, he made no election at all. The Comm ssioner ruled

and the Tax Court held, however, that Branumi s statenent did not

3Al t hough several other matters were initially in dispute,
this case involves only the question at hand. All other issues
have been resolved. Mre, this case was submtted on a
stipulation of facts and exhibits.
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reflect the attenpt to neke a split election but, rather,
constituted an unanbi guous effective election for both his regul ar
and his alternative mninmm tax NOL'Ss. In so doing, the court
refused to consi der ot her evi dence denonstrati ng hi s
| ess-than-unequivocal intent to make that el ection. Branum urges
that we reverse the Tax court on the grounds that the Comm ssi oner
failed to consider the evidence of his true intent. For the
reasons we shall explain directly, we decline to do so.
.

We revi ew Tax Court decisions in the same manner in which we
review civil actions decided by the district courts.* W exan ne
findings of fact for clear error, while we exam ne concl usi ons of
| aw de novo.?® The Tax Court's holding that Branum nmade an
effective election is a conclusion of | aw and, as such, subject to
de novo review.

This case takes us through the intricate labyrinth that is
our Tax Code. In particular, we direct our focus to an
individual's ability to offset his incone by his |osses. A
t axpayer who seeks to recogni ze an operating | oss nust first apply
the loss (carry it back) to the three imedi ately precedi ng tax
years and carry any remaining loss forward to the succeeding
fifteen tax years. A taxpayer may, however, elect to relinquish
the carryback period for his operating | osses under section 172 of

t he Code. In that instance, the taxpayer may carry forward the

‘&Gigg v. Conm ssioner, 979 F.2d 383, 384 (5th Cr.1992).
°l d.



entire loss to offset the incone of subsequent tax years w thout
first carrying it back to the preceding three years. Section
172(b)(3)(C) is the vehicle for naking such an election; it
provides, in pertinent part:

Any taxpayer entitled to a carryback period under paragraph

(1) may elect to relinquish the entire carryback period with

respect to a net operating loss for any taxable year ending

after Decenber 31, 1975.

This provision further nmandates that the election be nade in a
manner prescribed by the Secretary and by the due date of the
return. Mreover, once nmade, the election is irrevocable.

A taxpayer who does not effectively comrunicate his
unequi vocal intent to relinquish the carryback period for both his
regular NOL and his alternative mninmum tax NOL has not nade an
effective election. This rule was the subject of sone confusion at
the time that Branumfiled his 1985 return. The House Conference
Report to the Tax ReformAct of 1986 addressed this uncertainty the
foll ow ng year:

It isclarified that an el ection under Section 172(b)(3)(C to

relinquish the carryback period applies both for regular tax

and for mninmumtax purposes.®
In response to this clarification, the Conm ssioner published a
revenue ruling which simlarly explained that an el ection under
section 172(b)(3)(C) applies to both regular and alternative

m ni rum tax NOL'Ss. When faced with the issue in 1991, the Tax

Court simlarly followed suit and ruled that a taxpayer may not

House Conference Report No. 99-841, 99th Cong., 2d Sess.
I1-262 (1986), U.S.Code Cong. & Adm n. News, pp. 4075, 4350, 1986-
3 CB (Vvol. 4), 262.



reli nqui sh the carryback period for one NOL but not the other.” As
a result, the rule is clear: a taxpayer who fails to make an
effective election is required to carryback both his regular and
his alternative m ninmumtax NOL.

As a starting point, Branum argues that he did all that he
bel i eved was necessary to denonstrate his intent to relinquish the
carryback period with respect to his regular NOL only. He points
out that the «clarifications of section 172(b)(3)(C were
promul gated after he filed his 1985 return. Hence, he seeks an
excuse from the strictures of section 172 because he filed his
return within the murky legal context that those explanations
rectified.

We dismiss this "confusionin the |law' argunent outright. The
conpl exities of our tax code notw thstandi ng, a taxpayer cl oaked in
ignorance will find no safe haven fromliability inposed by |aw.
For "[while the statutory and financial conplexities that our
unfair tax code often involves are irritating, they are certainly
not inpossible."8 Consequently, the Tax Court has held that
oversi ght, poor judgnent, and ignorance of the law all fail to
mtigate the binding effect of an otherw se proper election.® As

we previously have stated: "Wre sinple m sreadi ng of the Tax Code

‘'See Plunb v. Comm ssioner, 97 T.C. 632, 638, 1991 W 260735
(1991).

8%/ogt v. Abish, 663 F.Supp. 321, 327 (S.D. N Y.1987),
j udgnent renmanded, 842 F.2d 1288, cert. denied, 488 U S. 891, 109
S.Ct. 225, 102 L.Ed.2d 215 (1988).

°See Estate of Stanobs v. Conmi ssioner, 55 T.C. 468, 474,
1970 W. 2371 (1970).



a valid defense to tax liability, ... we have no doubt that
i nconpetency in providing accounting services would carry a
prem um " 10

Branumis central contention is that he did not nake an
effective election under section 172(b)(3)(C) because he did not
comuni cate his "unequivocal"” wish to relinquish the carryback for
both his regular NOL and his alternative mninmumtax NOL. This
argunent has two conponents: First, that his initial statenent on
his return was not an unanbiguous, unequivocal election and,
second, that the court should have considered his subsequent
statenment filed with his Form 1045 as further evidence of that
anbiguity. W take themin turn.

Branum argues that the statenent attached to his main return
reflects his intention to waive the carryback period for his
regular NOL only. Again, Branum stated:

Taxpayer, 1in accordance with |.R C section 172(b)(3)(0O

hereby elect [sic ] to carry foreward [sic ] all |osses

sustained in the cal endar year 1985 and forego [sic ] carry
back of such |losses to prior years.
The Tax Court disagreed with that construction. |Instead, the court

held that the statenment constituted an unanbi guous, effective

el ection under section 172. The court reasoned that the phrases

1%¥oung v. Commi ssioner, 783 F.2d 1201, 1204 (5th Cir.1986).

UBranum s real burden is to cast a shadow of anbiguity over
his intent so that, at the very least, it falls short of
"unequi vocal ".



all losses" and "such |osses", plainly enconpass both NOL's.?'?
Accordingly, the court perceived no evidence of the petitioner's
attenpt to nake a split election.

W agree. The statenent, on its face, uses broad |anguage
that contradicts Branumis assertion that he intended to nmake a
split election. Branum nonet hel ess points to the Plunb case
ostensibly for the proposition that a taxpayer in simlar
circunstances should be held to have nade no election at all.?®

In Plunb, the taxpayer attached the follow ng statenent to his
return: "Taxpayers elect to forego [sic ] the carryback provision
for the regular NOL in accordance with section 172(b)(3)(C ..."
(enmphasis inoriginal). The Plunb court specifically relied on the
t axpayer's unanbi guous reference to his "regular” NOL. Fromthat,
it was apparent that the taxpayer did not understand that he could
relinqui sh both or none. Based upon the taxpayer's statenent,
clearly intending to nake an inpermssible split election, the
Plunb court held that the taxpayer had not nade an effective

el ection.

12The appellant's argunment suffers froma fatal circularity.
Branum contends that this statenent is, by itself, anbiguous. He
seeks to use, however, the subsequent statenent on his Form 1045
as evidence of that anbiguity. The inference logically follows
that, w thout that subsequent statenent, the directive attached
to the main return is clear.

Bl'n the central holding of that case, the Tax Court held
that a taxpayer could not relinquish the carryback period for his
regular NOL but not his alternative mninmumtax NOL. |If you
wai ve one, you waive bot h.

1Al t hough the Plunb court did bolster its reasoning with
reference to other information contained within the taxpayer's
Form 1045, that information supported the opinion, not the
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The statenent in the present matter |eads to the opposite
conclusion. In this case, Branumstated that he elected to "carry
foreward [sic ] all | osses sustained in the cal endar year 1985 and

forego [sic ] carry back of such losses to prior years" (enphasis

added). These terns leave no trail of anbiguity; unli ke the
statenent at issue in the Plunb case, the terns "all |osses" and
"such | osses" indicate that Branum intended to relinquish the

carryback for both NCOL's. The Tax Court got it right when it held
that this statenent was "sweeping and unanbi guous” and,
accordingly, reflected an effective el ection.

Branum next argues that even if the statenent attached to his
main return is not anbiguous, his statenent in the margin of the
schedule filed with his Form 1045 reveals his true intention to
make an inperm ssible split election. The court disregarded this
subsequent statenent because it ceased to be relevant in the Iight
of Branum s unanbiguous initial statenent attached to his nmain
return. Branum charges that the court's failure to consider that
subsequent statenent as evidence of his true intent constitutes
|l egal error. VWhile we are synpathetic with his position, the |aw
IS not.

In 1977, the Secretary pronulgated tenporary regulations
i npl ementing section 172(b)(3)(C). These rules provide, in part,
that a statenent describing the election, the period for which it

applies, and the taxpayer's entitlenent for making it nust be

ultimate decision. It is crystal clear fromthe Tax Court's
reasoning that the use of the word "regular" was dispositive as
to the taxpayer's intent.



attached to the taxpayer's main tax return.?® The Tax Court
concluded in the present matter that the original statenent
attached to the return net these criteria and constituted an
unanbi guous statenent of election.?®

Branum nonet hel ess urges that the court erred when it failed
to consider, as evidence of his intent, the statement attached to
his Form 1045: "Regul ar NOL not carried back per 172(b)(3)(C
election with 1985 return; AMI NOL carried back only." He relies
on three cases for the proposition that the Comm ssioner and the

Tax Court were bound to consider evidence outside of his min

return on the question of his intent: Young v. Conm ssioner?’,
Turney . Conmi ssi oner 8, and Carlstedt Assoc., | nc. V.
Comm ssi oner 19, None of these cases, however, stands for that

subm ssi on

1%Sec. 7.0(d), Tenporary Income Tax Regs., 42 Fed.Reg. 1470
(Jan. 7, 1977). The regulations dictate that:

the el ections described * * * shall be nmade by a
statenent attached to the return (or anended return)
for the taxable year.

't is true that "substantial conpliance with regulatory
requi renents may suffice when such requirenents are procedura
and when the essential statutory purposes have been fulfilled."
American Air Filter v. Comm ssioner, 81 T.C. 709, 719, 1983 W
14887 (1983). Here, the Tax Court held that Branumhad literally
conplied (i.e., his unanbiguous statenent of election on the nmain
return), thus obviating the need to | ook for other indicia of
substanti al conpliance.

17783 F.2d 1201 (5th Gir.1986), aff'g, 83 T.C. 831, 1984 W
15635 (1984).

1856 T.C.Meno. (P-H) 390 (] 87,074), 1987 W. 40167 (1987).
1958 T.C. Meno. (P-H) 112 (] 89, 027), 1989 W. 871 (1989).
10



First, Branum asserts that Young stands for the proposition
that "the Comm ssioner nust consider documents filed with the
Comm ssioner outside of a return for purposes of determning
whet her the taxpayer nade an effective election".? That case
stands for no such rule inits holding or dicta. On the contrary,
the Court in Young held that the Comm ssioner could not be charged
with knowl edge of information beyond that which was contained on
the return.?!

The Turney decision is a mldly nore helpful case to the
appel l ant. Branumcontends that the Turney court based its hol di ng
that a taxpayer had nade a simlar election (though under a
di fferent provision) upon statenents made out si de of the taxpayer's
return. It is true that the court indicated that the evidence
denonstrating an irrevocable intent may conme from sources outside
the return itself.? That proposition does not further Branums
position. The Turney court never held that the Comm ssioner nust
| ook to evidence outside of the return, only that evidence of that
intent may properly cone fromsuch sources. The court stated:

What is required is evidence of an affirmative intent on the

taxpayer's part to nmake the required election and be bound

t her eby. 23

Inthis light, it is plain that Turney doesn't get Branum where he

20Brijef for Appellant at 12.
2'Young, 783 F.2d at 1206.
2Turney, 56 T.C Meno. (P-H) at 394-95, 1987 W. 40167 at 6-

23l d. at 395, 1987 W 40167 at 6.
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needs to be. The Turney court had no other basis, short of
exam ni ng evidence outside of the return, for ascertaining the
taxpayer's intent. In the matter at hand, that problem doesn't
exist. As we have spelled out, all the "evidence of an affirmative
intent" was contained on Branumi s initial statenment. Nothing bound
the court to |l ook further.

Last, in the Carlstedt case, the Tax Court held that a
t axpayer who inadvertently attached an unanbi guous statenent of
election to the return would nonetheless be bound by that
statenment. Branumsubmts that the court directed the Conm ssi oner

to exam ne docunents filed outside of the return, even though the

statenent attached to the return was unanbi guous. If Carl stedt
really said that, it would be inpressive support for Branums
position. It does not, however. Rather, the Court in Carlstedt

stated unequivocally that any information beyond the unanbi guous

statenent attached to the return is "irrelevant to the

determ nation of whether a valid and binding election was nade

under section 172(b)(3)(C".% The court then quoted with approval

Judge Hi ggi nbot ham s enphati c statenent fromour decision in Young:
[ Nli neteen bishops swearing as to the taxpayers' subjective
intent would not carry this argunent, because it contends for
an irrelevant fact.?®

I f nineteen bishops can't do it, a handwitten notation in the

margin of a tax schedule filed with a subsequent formmail ed under

separate cover cannot do it either.

24Carl stedt, 58 T.C Meno. (P-H) at 129, 1989 WL 871 at 21.
2°ld. (quoting Young, 783 F.2d at 1206).
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In sum Branum s reliance on these three cases does hi mnore
harm t han good. They do not, under any plausible reading, stand
for the proposition that the Comm ssioner nust |ook beyond an
unanbi guous el ection attached to the taxpayer's return. Wile the
Comm ssioner is free to consider other evidence, nothing requires
that he do so.

Branum s subjective intent ultimately is irrelevant. W are
concerned only with the objective manifestation of his intent-here,
the wunanbi guous statenent on his return. W hold that this
st at enent is sufficiently indicative of the petitioner's
unequi vocal intent to nake an el ection. The Tax Court did not err
when it refused to consider Branumli s subsequent statenent.

As a final word, we acknow edge that we are synpathetic with
Branum s position. The evidence taken as a whole reveals his
genuine intention to nake an i nperm ssible split election, just as
he cont ends. The Conmm ssioner, at |least by the audit, knew of
Branumis true intent (or at least his inconsistent statenents).?2®
Al t hough the statenent in the margin of the schedule to Form 1045
was by no neans an el ection—+t nerely attenpted to characteri ze the
el ection Branummade on his regul ar return—+he Conm ssi oner should

have known what Branumreal |y neant.

26At oral argunent, the parties engaged in a lively debate
over whether the Internal Revenue Manual requires the Form 1045
to be stapled to the taxpayer's return when a case file is

established. Although we will not pass on the binding nature of
those rules, it seens certain that the Conm ssioner knew of
Branum s true intent, at least by the audit. It is a stipulated

fact that the Comm ssioner reviewed Branums 1985 return and his
Form 1045 on the sane day.
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Accordingly, while the Tax Court's decision is legally
unassail able, we recognize that it inposes an election on Branum
that he did not w sh to nake. The law s requirenent that the
el ection be "unequivocal" is evidence that a taxpayer who did not
clearly seek this election should not be forced to suffer it.?” W
are without recourse, under the strictures of the statute, however,
to satisfy Branum beyond t hese token acknow edgenents. 28

The history of our jurisprudence reflects a particular
inflexibility in the application of the tax laws. The collection
of revenue does not allow for such case-by-case adjudication. W
note this because Branumis not the first, nor will he be the | ast,
t axpayer whose story, however appealing, did not nove the I.R S
Twenty years ago, our col | eague Judge CGol dberg wote for this Court
in United States v. Second National Bank of North Mam ?°. That
case presented a simlar problem and the Court, wth equa
reticence, simlarly concluded that nothing in the |aw prevented
the | .R'S. frompursuing its cold course.® As our resolution in
the present matter mrrors his, we appropriate Judge Col dberg's

final statenent for our concl udi ng thought:

2’See, e.g., Valdes Comm ssioner, 60 T.C 910, 914, 1973 W
2669 (1973) (no election nust reflect the taxpayer's unequi vocal
agreenent).

2But See Plato, The Republic Bk. |., 343d (B. Jowett
trans., Modern Library ed. 1982) ("Wen there is an incone tax,
the just man will pay nore and the unjust |ess on the sane anount
of incone.").

2502 F.2d 535 (5th GCir.1974).

01 d. at 549.
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Qur federal tax code nmay appear to operate with a rigidity
that makes its collectors bereft of human pity, conscience, or
conpassion; its operation is also an illustration that ours
is a governnent of |aws, not nen.3!

AFF| RMED.

31 d.
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