UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4902

THE ST. PAUL | NSURANCE COMPANY,
Pl ai ntiff-Appellant,
vVer sus
ESTANI SLADO TREJQ,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas

(Novenber 29, 1994)

Bef ore REAVLEY, GARWOOD and H G3 NBOTHAM Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant St. Paul |nsurance Conpany (St. Paul)
appeals the district court's order dismssing its declaratory
judgnent action. St. Paul contends that the district court erred
in dismssing the suit based on both 28 U S C. 8§ 1445(c) and
federal abstention concerns. W reverse and renmand.

Facts and Proceedi ngs Bel ow

I n March 1990 def endant - appel | ee Est ani sl ado Trej o (Trej o) was
injured on the job in Texas. Consequently, Trejo received an award
fromthe Texas Wirkers Conpensati on Conm ssi on agai nst hi s enpl oyer

and their worker's conpensation carrier, St. Paul. Thereafter,



St. Paul filed suit inthe state district court in Angelina County,
Texas, to set aside the award. The parties then entered into a
court-approved settl enent agreenent (First Settlenment) whereby St.
Paul agreed to pay Trejo $45,000 plus all past and future nedical
expenses t hrough Cctober 31, 1995.

Trejo then filed suit in the sane Angelina County state court
against a third party, More Brothers Construction Conpany (Moore
Brothers). Trejo alleged that More Brothers' negligence caused
his work-related injury. St. Paul intervened in the lawsuit to
obtain paynent of its subrogation interests. Subsequently, Moore
Brothers settled the lawsuit by agreeing to pay $195,000 for
Trejo's injuries. St. Paul received $40,000 of the $195,000 in
settlenment of its subrogation interests and Trejo received the
remai ni ng $150, 000.

After the settlenent Trejo and St. Paul had a dispute about
Trejo's nedi cal expenses. The di spute concerned whet her, pursuant

to Tex. Rev. Civ. Stat. art 8307 6a(c),! St. Paul had to pay

. Al t hough this provision was repealed in 1991, it was in
effect at the tinme of Trejo's injuries. Article 8307 § 6a(c)
provi des:

"If at the conclusion of a third party action a
wor kmen' s conpensation beneficiary is entitled to
conpensati on, the net anount recovered by such
beneficiary fromthe third party action shall be
applied to reinburse the association for past benefits
and nedi cal expenses paid and any anount in excess of
past benefits and nedi cal expenses shall be treated as
an advance agai nst future benefit paynents of
conpensation to [sic] which the beneficiary is entitled
to receive under the Act. Wen the advance is adequate
to cover all future conpensation and nedi cal benefits
paynments as provided by this law, no further paynents
shal |l be nmade by the association but if insufficient,
the association shall resune such paynents when the
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medi cal expenses incurred by Trejo after settlenment of the Moore
Br ot hers case.

On Novenber 2, 1992, St. Paul filed this action, based upon
diversity of citizenship, against Trejo. St. Paul's |awsuit sought
a declaratory judgnent of its rights and responsibilities under
both the First Settlenent and article 8307 § 6a(c). On March 4,
1993, Trejo filed suit against St. Paul in the Angelina County
state courtsQthe same court in which the two earlier suits had been
filedsQalleging St. Paul had breached its duty of good faith and
fair dealing and requesting actual and punitive damages. On March
5, 1993, Trejo filed a notion to dismss the instant federal
[ awsui t .

On May 7, 1993, the district court granted Trejo's notion to
dism ss. The court ruled that the case shoul d be di sm ssed for two
reasons. First, the court held that the suit should be dism ssed
pursuant to 28 U.S.C. 81445(c) since it arose under the Texas
wor ker's conpensation | aws. Second, the court determ ned that
di sm ssal was appropriate on general federal abstention principles.
St. Paul now appeal s.

Di scussi on
28 U.S.C. § 1445(c)

28 U.S.C. 8§ 1445(c) provides that "[a] civil action in any

State court arising under the worknmen's conpensation | aws of such

State may not be renoved to any district court of the United

advance i s exhausted. The reasonabl e and necessary
medi cal expenses incurred by the clai mant on account of
the injury shall be deducted fromthe advance in the
sanme manner as benefit paynents.”
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States." St. Paul argues that the district court erred in deciding
t hat section 1445(c) authorizes dismssal of its lawsuit. St. Paul
contends that its action is not dismssible under section 1445(c)
since it was properly filed in the federal court on the basis of
diversity jurisdiction and was never subject to renoval from a
state court.

Al t hough the district court acknow edged that St. Paul's
| awsuit had not been renoved, it neverthel ess concluded that the
federali smconcerns underlying section 1445(c) allowed the | awsuit
to be dism ssed. The district court reasoned that since St. Paul's
lawsuit involved a request for a declaration of rights under a
wor ker's conpensation agreenent it was a |lawsuit "arising under”
the Texas worker's conpensation |aws. And it concluded that
retaining jurisdiction of the case would thus thwart the
congressi onal purpose behind section 1445(c).

The Suprene Court decision in Horton v. Liberty Miutual Ins.
Co., 81 S . C. 1570, 1572-73 (1961), speaks directly to this
question. In Horton, Liberty Mutual filed a federal |awsuit, on
the basis of diversity of citizenship, to set aside a worker's
conpensation award granted by a state admnistrative board.
Thereafter, Horton filed his own action in state court and then
moved for dismssal of the federal lawsuit on jurisdictional
grounds. In Horton, the Suprene Court held that federal
jurisdiction was not barred by the 1958 anendnent to Title 28 (now
section 1445(c)), which forbade the renoval of state worker's
conpensati on cases. The Court observed that while the purposes of

the 1958 anendnent, such as limting federal court congestion and
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elimnating the burdens that worker's conpensation clai mants m ght
suffer, mlitated against the exercise of jurisdiction, the
anmendnent did not specifically prohibit jurisdiction in worker's
conpensati on cases which were originally filed in federal court.
| d. Further, the Court noted that "Congress used |anguage
specifically barring renoval of such cases from state to federa
courts [but] Ileft wunchanged the old |anguage which
specifically permts civil suits to be filed in federal courts in
cases where there are both diversity of citizenship and the
prescribed jurisdictional amount." 1d. at 1573 (enphasis added).
The Horton Court concluded that "we nust take the intent of
Congress with regard to the filing of diversity cases in Federal
District Courts to be that which its | anguage clearly sets forth."
| d.

I n accordance with Horton, even though St. Paul's declaratory
judgment action involved a state worker's conpensation |aw,?
jurisdiction was still proper based on diversity of citizenshinp.
We accordingly hold that the district court erred in dismssing St.
Paul's suit on the basis of section 1445(c), or the supposed
congressional purposes underlying it, or on the basis of any
analogy to section 1445(c) or its purposes. See also Hone
| ndermity Conpany v. WMore, 499 F.2d 1202, 1204 (8th Cr. 1974)
(noting that section 1445(c) "cannot be extended to cases beyond

the scope of the plain wording of the statute").

2 We assune, arguendo only, that St. Paul's suit is properly
characterized as one "arising under" the Texas worker's
conpensation | aw.



1. Abstention Concerns

The district court alternatively held that St Paul's suit
could al so be dism ssed under federal abstention principles. The
court concluded that judicial abstention was proper under both the
Burford and the Colorado River abstention doctrines. St. Pau
contends that, in the instant case, neither of these doctrines is
appl i cabl e.

A. Burford abstention

Pursuant to the Burford doctrine,

"[Where tinmely and adequate state-court review 1is
avai l abl e, a federal court sitting in equity nust decline
to interfere with the proceedings or orders of state
adm nistrative agencies: (1) when there are "difficult
questions of state |law bearing on policy problens of
substanti al public inport whose i nportance transcends t he
result in the case then at bar'; or (2) where the
‘exercise of federal reviewof the question in a case and
insimlar cases would be disruptive of state efforts to
establish a coherent policy with respect to a natter of
substantial public concern.'” New Ol eans Public Serv.
Inc. v. Council of New Oleans, 109 S. C. 2506, 2514
(1989) (citing Col orado R ver Water Conservation Dist. v.
United States, 96 S.Ct. 1236, 1244 (1976)).°3

Al t hough "Burford is concerned with protecting conplex state
adm ni strative processes fromundue federal interference, it does

not require abstention whenever there exists such a process, or

3 In Burford v. Sun G| Conpany, 63 S.C. 1098 (1943) the Sun
Ol Conpany filed a federal court suit seeking to enjoin an order
by the Texas Railroad Comm ssion granting Burford a permt to
drill four oil wells. The sole issue in Sun's |awsuit was

whet her the Comm ssion had inproperly applied its oil and gas
regul ati ons, denying Sun due process. Noting that (1) the
lawsuit involved highly technical and conplicated regul atory

i ssues which affected the entire state's oil and gas conservation
system id. at 1101-1102, and (2) the state had created a
conprehensive centralized systemfor judicial review of the

Comm ssion's orders, the Court determ ned that abstention was
proper to protect the state's adm nistrative process from undue
federal influence. 1d. at 1107.



even in all cases where there is a 'potential for conflict' with
state regulatory law or policy." New Ol eans Pub. Serv., 109
S.Ct.at 2515,

The concerns governing the Burford abstention doctrine are not
present in the instant case. St. Paul's |lawsuit does not involve
a state adm nistrative proceeding. Further, it does not seek to
interfere with Texas' worker's conpensation system St. Paul's
declaratory judgnent action sinply seeks interpretation of the
First Settlenment in light of a Texas statute. Thus, unlike the
situations in which Burford-type abstention is appropriate, federal
jurisdiction in this case would neither affect the state's system
of review ng worker's conpensati on awards nor be disruptive of the
state's policies respecting worker's conpensation. Hence, the
district court erred in relying on the Burford doctrine to dism ss
this case.

B. Colorado River abstention

Noting that abstention is warranted in order to avoid
duplicative litigation and di scourage forumshopping, the district
court also concluded that it should abstain fromjurisdiction in
the "interests of wwse admnistration." Abstention based on "w se
judicial adm nistration” is commonly recogni zed as Col orado Ri ver
abstention. This abstention doctrine was devel oped by the Suprene
Court to "govern in situations involving the contenporaneous
exerci se of concurrent jurisdictions either by federal courts or by
state and federal courts."” Colorado River, 96 S.Ct. at 1246.

In fashioning this abstention doctrine, the Suprenme Court

enphasi zed that as a general rule a federal court nmay not abstain



fromjurisdiction sinply because there are parallel proceedings in

a state court. | d. However, in spite of the federal court's
"virtually unflagging obligation. . . to exercise the jurisdiction
given them" the Court determned that there were a few

"exceptional circunstances" in which a federal court may abstain
based on concurrent litigation. |Id.

Col orado River identified four factors that a district court
shoul d consi der when det er m ni ng whet her "exceptiona
ci rcunst ances" overcone its general duty to exercise jurisdiction.
These factors are: (1) whether another court has assuned
jurisdiction over property, (2) whether the federal forum is
i nconvenient, (3) whether it is desirable to avoid pieceneal
litigation, and (4) the order in which jurisdiction was obtai ned by
the concurrent forunms. Later, in Mdses H Cone Menorial Hosp. v.
Mercury Constr. Corp., 103 S.C. 927 (1983), the Suprene Court
added two additional factors to the Colorado River test. These
factors are: (1) whether the federal |aw provides the rule of
deci sion and (2) whether the state court proceedi ngs are i nadequat e
to protect the federal court plaintiff's rights.? 1d. at 942. |In
Moses Cone, the Court stressed the very limted nature of
abstention under the Colorado River doctrine and noted that a

decision to dism ss did not rest on "a nechani cal checklist, but on

4 Unlike the first four factors, these two factors were not
added as considerations to weigh against retaining jurisdiction.
| nstead, these two factors provide additional reasons for
retaining jurisdiction. Id. at 942. For exanple, while the
presence of a federal-law issue is an additional reason for
retaining federal jurisdiction, the lack of such an issue woul d
not, alone, be a sufficient reason to abstain.
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a careful balancing of the inportant factors as they apply in a
given case, with the balance heavily weighted in favor of the
exercise of jurisdiction." 1d. at 937.

The district court's order failed to apply any of the six
factors devel oped under the Col orado Ri ver/ Mbses Cone "excepti onal
circunst ances" test. Instead, the district court sinply recogni zed
that Colorado River, in Ilimted circunstances, allows for
abstention where there are concurrent state proceedings, and
sunmarily stated its decision to dismss.® This concl usory
statenent is not sufficient to satisfy the "exceptional
ci rcunst ances" anal ysis required by Col orado R ver and Moses Cone.

I n considering the factors governing the Col orado R ver/ Mdses
Cone "exceptional circunstances" test, we conclude that abstention
on this basis was erroneous. This case does not satisfy any of the
first four Col orado River factors since it does not involve: (1) a
suit for property; (2) a less convenient federal forum (3)
pi eceneal litigation, i.e. no nore than one plaintiff, one
def endant, and one issue; or (4) a federal court case being filed
after the pending state case. And although under the fifth factor
this case does not involve a question of federal |aw, this alone
cannot justify Colorado River abstention in a suit which is

properly before the federal court on the basis of diversity. As

5> The district court sinply held that "in this case . . . --
i.e., one brought in diversity, under the Declaratory Judgnent
Act, and one in which the insurer's action 'arises under' the
Texas worker's conpensation schene so that had it been but
removed fromstate court it would have been remanded under 28
U S C 8 1445(c) -- abstention is clearly called for by w se
judicial adm nistration."



the Moses Cone Court observed, only in "rare circunstances [w ]
the presence of state-law issues . . . weigh in favor of
surrender." |In addition, the sixth factor does not outweigh the
heavy presunption in favor of retaining jurisdiction. Even though
it appears that a state court proceeding would be adequate to
protect St. Paul's rights, this alone, or together with only the
fifth factor, is insufficient to overcone a federal court's
"virtually unflagging obligation" to exercise jurisdiction in a
case that is properly before it.

We hold that this suit does not qualify under the stringent
"exceptional circunstances" test of Col orado R ver and Moses Cone.
Hence, the district court erred in dismssing the case on the basis
of the Col orado River abstention doctrine.

I11. Dismssal of a Declaratory Judgnent Action

Al t hough the instant case does involve concurrent state and
federal litigation, the Colorado River doctrine is not the only
basi s on which the district court coul d have consi dered abstenti on.
Under settled Fifth Crcuit law, a declaratory judgnent action may
be di sm ssed even though it fails to satisfy the stringent Col orado
Ri ver/ Moses Cone "exceptional circunstances" test. See Travelers
Ins. Co. v. Louisiana Farm Bureau Federation, 996 F.2d 774, 778
n.12 (5th Cr. 1993) (stating "the factors set out in Colorado
River . . . are inapplicable in declaratory judgnent actions.)";
see also Ganite State Ins. Co. v. Tandy Corp., 986 F.2d 94, 95
(5th Cr. 1992), cert. dism ssed, 113 S. C. 1836 (1993).°

6 W note that in both Travelers and Granite State this Court
declined to determ ne whether the dism ssal satisfied the
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Under the Declaratory Judgnent Act, a district court has a
neasur e of discretion in deciding whether to entertain the action.’

Al t hough "the district court's discretion is broad, it is not

unfettered."” Travelers, 996 F.2d at 778. For exanple, the
district court may not dism ss declaratory judgnent actions "'on
the basis of whim or personal disinclination.'" ld. (citation
omtted). In addition, "unless the district court addresses and

bal ances the purposes of the Declaratory Judgnent Act and the
factors relevant to the abstention doctrine on the record, it
abuses its discretion.” I1d. Relevant factors the district court
must consider in determning whether to dismss a declaratory
j udgnent, include:

"(1) whether there is a pending state action in which al

of the matters in controversy may be fully litigated, 2)
whet her the plaintiff filed suit in anticipation of a
lawsuit filed by the defendant, 3) whether the plaintiff
engaged in forum shopping in bringing the suit, 4)
whet her possible inequities in allow ng the declaratory
plaintiff to gain precedence in tinme or to change foruns
exist, 5) whether the federal court is a conveni ent forum

Col orado River doctrine. See Travelers, 996 F.2d at 778 n. 1.
Granite State, 986 F.2d at 95. |In the instant case, we eval uated
the district court's dism ssal under the Col orado River doctrine
because the district court rendered its decision, in part, on
that basis. As a general matter, a district court's

di scretionary, nonnerits based dism ssal of a declaratory

j udgnent action cannot be successfully challenged nerely because
it does not satisfy Colorado River abstention. See, e.g.,

M ssion Ins. Co. v. Puritan Fashion Corp., 706 F.2d 599, 601 n. 1.
(5th Gr. 1983). If such a dismssal is in accordance with the
Decl aratory Judgnent Act, it does not have to satisfy the nore
stringent Col orado River abstention test.

! See to 28 U.S.C. 8§ 2201, stating in part: "any court of the
United States, upon the filing of an appropriate pleading, may
declare the rights and other legal relations of any interested
party seeking such declaration . " (enphasi s added).
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for the parties and w tnesses, and 6) whether retaining

the lawsuit in federal court would serve the purposes of

judicial econony," id.,
and, we hold, whether the federal court is being called on to
construe a state judicial decree involving the sane parties and
entered by the court before whom the parallel state suit between
the sane parties is pending.?

We observe that although the district court notedits
di scretionary power to dismss declaratory judgnents, it never
addressed the specific factors relevant to a dism ssal on that
basi s. After reviewng the relevant factors, we note that
gquestions such as whether St. Paul filed an anticipatory suit (as
Trejo cl ai mned) and whet her the court woul d be construing a judicial
decree to which the present litigants were parties entered by the
sane state court before whomthe parallel state litigation between
the sane parties is pending, are potentially inportant, unresolved
factors. On the present record we cannot say as a matter of |aw

that the district court will be precluded fromfromdi sm ssing the

| awsui t.® As a result, we remand to the district court for

8 For exanple, here the district court should determ ne
whet her it makes nore sense for the state court that approved the
First Settlenent to interpret it.

We also note that St. Paul's suit was filed first and there
is no finding that it was anticipatory. Mreover, St. Paul's
suit does not challenge, but nerely seeks to interpret, the First
Settlenent and judgnent approving it. (Nor do we understand St.
Paul to challenge any order or judgnent in the Mbore Brothers
suit). Hence at this stage there is no reason to assune that
retention of the federal case would violate Texas Enpl oyers' Ins.
Ass'n v. Jackson, 862 F.2d 491 (5th Cr. 1988) (en banc), cert.
denied, 109 S. Ct. 1932 (1989). Cf. Royal Ins. Co. of Anerica v.
Quinn-L Capital Corp., 3 F.3d 877, 884 (5th Gr 1993). Nor has
Trejo argued that it woul d.

o Whet her the state decree is now subject to being reopened
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reconsi deration, and possible further proceedings, in accordance
wth the Declaratory Judgnent Act and above-nentioned relevant
factors. 1
Concl usi on
For the foregoing reasons, the district court's dism ssal of
this lawsuit is REVERSED and the cause is REMANDED for further

proceedi ngs consi stent herew th.

m ght conceivably al so be rel evant; al so, proceedings in the
Moore Brothers suit before the sane state court m ght conceivably
be relevant; on this record, we sinply cannot tell.

10 W enphasi ze that the district court should not dismss this
declaratory judgnent suit sinply because it does not involve a
question of federal law. The case is properly before the
district court on the basis of diversity, and, as a result, is
entitled to the same consideration as cases before the court on
sone other jurisdictional basis. As there is no policy against
diversity jurisdiction, a district court's dismssal of a |awsuit
sinply because it involves an issue of state | awsQeven an issue
of state worker's conpensation | awsQwoul d not be proper.
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