UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-4998

United States of Anerica,
Pl ai ntiff-Appellee,

VERSUS

Gary Jefferson Byrd,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Louisiana

( )

Bef ore REYNALDO G. GARZA, DeMOSS and PARKER, Circuit Judges.
DeMOSS, Circuit Judge:

A jury convicted defendant-appellant Gary Jefferson Byrd of
one count of receiving child pornography through the mail. The
crime occurred on July 29, 1987, but Byrd was not indicted until

April 16, 1992,2 and he was convicted on Decenber 14, 1992. Byrd

“I'n May 1994, when oral argunents were heard in this appeal,
Judge Robert M Parker was chief judge of the Eastern District of
Texas, sitting on the appellate panel by designation. As of the
date of this opinion, Judge Parker has been confirnmed as a judge
on the United States Fifth Grcuit Court of Appeals.

2On August 7, 1992, a Fifth Grcuit panel reversed Judge
Hai k' s order to incarcerate Byrd without bail before trial.
United States v. Byrd, 969 F.2d 106, 111 (5th Gr. 1992) (per
curiamopinion by Jolly, Jones and Wener, Crcuit Judges).




received a pre-Qiidelines sentence of 10 years in prison and a
$65, 000 fine. Byrd appeal s his conviction and sentence. Finding no
basis for reversal, we AFFI RM
FACTS

In May 1986, Byrd, then a psychiatrist in Opelousas,
Loui si ana, was targeted by an undercover child pornography "sting"
operation. Agent WIlliam Shearer, a U S. postal inspector based in
New Ol eans, chose Byrd for the sting after receiving atip froma
state police officer that Byrd was suspected by the Louisiana
Departnent of Health and Human Resources ("D.H H R ") of over-
sedati ng and sexual ly abusing a child.® The federal sting involved
correspondence between Byrd and governnent investigators posing as
the fictitious organi zations "Freedom s Choice" and "Uni que Video

| nports." The inportant events and dates* are set out bel ow

I May 6, 1986: Byrd receives a "Sexual Preference Questionnaire"
and "introduction letter" from"Freedom s Choi ce,"” which purported
to be "an association concerned with the preservation of sexual
freedom' offering to confidentially introduce "sexually |iberated
adults"” to others with simlar sexual preferences and hel p people
find "friends they need for support when they becone depressed over
society's narr ow- m nded condemati on of their per sona
pref erences. "

The DH HR ultimtely closed this investigation and never
made any finding that Byrd had commtted such acts.

“The date and content of each item of correspondence is
listed in detail because Byrd has clainmed entrapnent by the
governnent, and the nost recent Suprenme Court case on entrapnent
and child pornography, Jacobson v. United States, 112 S. C. 1535
(1992), places inportance on the chronol ogy and character of the
governnment's solicitations and the defendant's responses. Byrd
does not dispute that he received and sent the correspondence at
i ssue.




1 May 21, 1986: Byrd fills out and mails back the "Sexual
Pref erence Mat chi ng Questionnaire,"” using the false nanes of "M.
and Ms. Janes B. McIntosh" and indicating that he was interested
i n photos and VHS vi deot apes of pre-teen honosexual activity, pre-
teen heterosexual activity, and sadomasochism The form asked
respondents to certify that "I amnot a | aw enforcenent officer of
any kind attenpting to entrap anyone." Byrd al so hand-wote on the
form "No letters, no personal contacts. Only nerchandi se cat al ogs
or listings."

1 My 29, 1986: "Freedomis Choice" sends a form letter to
Byrd/ "Ml ntosh” assigning him a confidential code nunber and
providing him with two code nunbers of "parties with simlar
interests.”

I June 13, 1986: Byrd/"Mlntosh," sends two identical letters to
t he code nunbers provided, stating that he and "Ms. MIlntosh" are
not interested in correspondence or personal contact with anyone,
but "we are interested in receiving listings of VHS videotapes,
descriptions of photographs, descriptions or |istings of novels or
topics of witten materials related to the topics previously
annotated. Qur interest lies in possibly ordering selected itens
only for educational and research purposes.™

I Decenber 23, 1986: "Freedomis Choice" sends a letter to
Byrd/ "Ml ntosh"” informng himthat his nanme and address have been
referred to "a supplier of unique, hard-to-obtain material," and
that "you should be hearing fromthis party shortly."

I January 26, 1987: "Unique Video Imports" mails
Byrd/ "Ml ntosh"” a list and order formdescribing sexually oriented
vi deot apes for "standard viewers," and also informng himthat a
catalog for the "Mniature Erotica Collection" for "special
viewers" is also available upon request. "Mniature Erotica" is
described as "exotic videos" featuring "Lolita and Wnderboy®
talent” that are "often difficult, if not inpossible, to find."

I February 20, 1987: "Uni que Video | nports" receives the conpleted
video order form back from Byrd/"MlIntosh." He did not order any
"standard" videos, but he checked a box requesting the "M niature
Erotica Collection.™

1 February 27, 1987: "Unique Video |Inports” mails to
Byrd/"Mclntosh” a "Mniature Erotica Collection" order form and
list describing six 30-m nute videos purporting to depict explicit
sexual activity by children ranging fromage 5 to 16.

Testifying for the governnent at trial, a federal postal
i nspector famliar with the child pornography subculture stated
that the ternms "mniature erotica," "Lolita" and "Wnderboy" are
ternms used by that subculture to nean child pornography.
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1 March 2, 1987: Byrd/"MlIntosh" fills out and sends in the
"Mniature Erotica" order form ordering two videotapes and
encl osi ng noney orders for paynent. Byrd chose two tapes fromthe
foll ow ng descriptions:

"CARNI VALE: Hector celebrates gala festival with Juan, 5
years, Pablo, 7 years, and Roberto, 9 years. Al four have
great celebration with nutual masturbation, oral and anal
sex."

"SCHOOL DAYS:. Marco, 14 years, Krista, 13 years, and Bette,
12 years, unwind after a hard day at |essons. Interesting
mast ur bati on and oral sex, slight penetration.”

I July 15, 1987: Byrd, in his own nane, calls Agent Shearer's
office in New Ol eans and | eaves a nessage.

T July 16, 1987: Byrd (using his own nane) and Agent Shearer have
a telephone conversation in which Byrd tells Shearer he has
information about child abuse rings in the Opelousas area. In
contrast to his later clains, Byrd in this conversation did not
tell Shearer that he was aware of any ongoi ng under cover operati on,
or that he was attenpting to performsone kind of "reverse sting"
agai nst that operation, or that he had ordered child pornography
tapes through the mail for any purpose.

I July 29, 1987: Undercover officers fromthe U S. Postal Service
make a controlled delivery of the two ordered videotapes to Byrd's
residence in Opelousas. Byrd was not hone at the tinme of the
delivery, but a cook enployed by Byrd answered the door at Byrd's
house, accepted delivery of the tapes and paid the postage due. A
short tinme later, Byrd arrived hone. Around the sane tine,
gover nnent agents began a search of Byrd's residence pursuant to a
search warrant. After Agent Shearer arrived a fewmnutes into the
search, Byrd received his Mranda warnings and consented to be
i ntervi ened.

During the interview at his honme on July 29, 1987, Byrd
initially denied ever using the nane "Ml ntosh" or ever ordering
child pornography. He denied ever receiving or seeing any nai
addressed to "Ml ntosh." Agent Schearer then confronted Byrd with
t he package containing the two child pornography tapes that had
been delivered to "M. and Ms. MlIntosh" at Byrd's address. Byrd
stated that he wasn't at hone when the package was delivered. He
then stated that mail addressed to MIntosh had arrived at his
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address before, but he did not know what had happened to it. The
search of Byrd's house was still going on at this point. Later in
the interview, Byrd was confronted with the "MlIntosh file" wth
copies of the correspondence described above, which Byrd had
conpiled and which was found in his attic during the search.
Initially, Byrd said the file was an old patient file. Later, he
stated that it was a research file. At this point in the interview,
Byrd began a ranbling di scourse with Agent Shearer, talking in very
general terns about an investigation he was conducting into a
pedophile ring involving the Catholic Church, the Louisiana
D.HHR and various high-level governnent officials. Byrd told
Shearer he had been to Shearer's office that sane day, July 29,
1987, to give him evidence involving these matters. Changing his
story again, Byrd then admtted that he has ordered the child
por nogr aphy vi deos under the nane of MIlntosh, but stated that he
had done so for research involving the DDH H R and the pedophile
rings.

Two young boys present in Byrd' s hone at the tine of the
search were al so intervi ewed by governnent agents. During 1986 and
1987, Byrd had custody of two foster children, Brian, then 6 years
ol d, and Shaun, then 8 years old. On the day of the search, Byrd's
foster sons helped the agents to locate the seized evidence
descri bed bel ow.

In addition to the "McIntosh file," several boxes of evidence
were seized from Byrd's residence, including: (1) a series of

Pol ar oi d phot ogr aphs of nude boys with crudely witten col or-coded



descriptions of bruises and red marks on the boys' buttocks caused
by paddling; (2) another series of Polaroid photos, nost of teen
and pre-teen boys with their bare buttocks exposed; (3) a manila
folder | abeled "M chael & John M chael Special Project Folder,"
whi ch cont ai ned a hand-witten questi onnaire graphically descri bing
honmosexual and heterosexual sex acts involving children; (4) a
pi cture book titled "Show Me," containing explicit photographs of
nude children and nude adults discussing and engaging in sexua

activity, which was designed to satisfy children's curiosity about
sex; (5) seven wooden paddl es which Byrd adm tted he used to spank
his young foster sons, sonetinmes taking photographs afterwards to
“docunent" the bruises on their buttocks.

The agents interviewed Byrd's foster sons, Brian and Shaun, on
the day of the search, and Shaun later testified at trial. Both
boys had cone from abusi ve hones and had sone behavi oral probl ens.
Byrd had been attenpting unsuccessfully to adopt Shaun and had had
di sagreenents with the DDH HR in connection with the adoption
process. Both boys slept every night with Byrd in his bed. Byrd
testified that the sl eeping arrangenents were because of the boys'
fear of the dark. However, Shaun testified at trial that he was not
afraid of the dark and had expected to have his own room but that
he slept with Byrd because "that was his w shes."

Shaun testified that Byrd put his hand inside Shaun's
underwear and fondl ed the boy's genitals while they were in bed at
ni ght. Shaun was 14 years old when he testified at trial, and he

had been 8 and 9 years old at the tinme of the fondling. He said



Byrd touched his genitals alnost every night, and that he didn't
tell anyone right away because he didn't know that it was w ong,
and because "he said he was ny dad." Shaun al so testified that Byrd
spanked him on the bare buttocks wth paddl es al nbst every day,
hard enough to | eave bruises and bright red marks, as puni shnent
for m sbehavi or.

Anot her child, Kevin, also testified at trial that Byrd had
fondl ed hi mwhen he came to the house to visit Brian and Shaun and
spend the night. Kevin, 18 years old at the tine of trial, was 13
when the fondling occurred. In a deposition taken when he was 14
years old, Kevin had denied being fondl ed. Wen he was cross-
exam ned at Byrd's trial with the contradictory testinony, Kevin
stated that he had been ashaned back then to tell anyone about the
fondling. In separate testinony, Byrd stated that he had paddl ed
Kevin at least twce. One of the photographs introduced into
evi dence showed Kevin asleep in Byrd's bed with his underwear
pul | ed down to show t he paddl e marKks.

The boys' stories and the itens seized on July 29, 1987
pronpted Loui si ana prosecutors to bring crimnal charges of sexua
battery against Byrd. The state charges were ultimately dism ssed

on Septenber 6, 1991.° Thereafter, at the request of the US.

Iln the state prosecution, Byrd's notion to suppress
evi dence was granted by the trial court. The suppression ruling
was reversed on appeal, but the sexual battery charges were
ultimately dism ssed, either because the prescription period had
run out or for failure of the district attorney to conply with
the speedy trial requirenents of the state of Louisiana. Byrd
clains that the charges were dropped in part because the boys
recanted their stories. The United States, in contrast, states
that the dism ssal of the Louisiana charges was not a result of
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Custonms Service and U. S. Postal Service, federal prosecutors inthe
Western District of Louisiana took a renewed interest in the
matter, and Byrd was indicted on April 16, 1992 on a federal charge
of knowi ng recei pt of child pornography.’
| SSUES

Byrd chal | enges hi s conviction and sentence, clai m ng nunerous
grounds for reversal. We will address four main issues: (1) Wether
t he evi dence was sufficient to support the jury's finding that Byrd
was predi sposed to receive child pornography; (2) whether the trial
court abused its discretion in refusing to dismss the case for
pre-indictnent delay; (3) whether the trial court abused its
discretion in denying Byrd' s notion to suppress; and (4) whether
Byrd's sentence was excessive.?®

ANALYSI S

Ent rapment and Predi sposition

Byrd clains the governnent, by its sting operation, entrapped
hi minto ordering the child pornography tapes. He relies heavily on

the Supreme Court case of Jacobson v. United States, 112 S . C

any deficiency in the quality of the state's case for sexual
battery.

"The statute in effect at the tine of the offense in 1987
provi ded penalties for "[a]ny person who know ngly receives ..
any visual depiction that has been ... mailed ... if the
produci ng of such visual depiction involves the use of a m nor
engagi ng in sexually explicit conduct; and such visual depiction
is of such conduct." 18 U.S.C. § 2252(a)(2) (West 1984).

8Byrd al so chal |l enges several evidentiary rulings by the
trial court, conplains that his requested jury instructions were
refused and argues that he should receive a new trial because the
district judge was biased against him W find no nerit in these
contenti ons.



1535, 1543 (1992). It is well-settled that governnent agents nay
use undercover agents to enforce the law, and may even enploy

"artifice and stratagem" Sorrells v. United States, 287 U S. 435,

441 (1932).
“In their zeal to enforce the | aw, however, Governnent agents
may not originate a crimnal design, inplant in an innocent
person's mnd the disposition to conmt a crimnal act, and
then i nduce comm ssion of the crine so that the Governnment may
prosecute."
Jacobson, 112 S.Ct. at 1540. When the governnent, by use of a sting
operation or otherw se, has i nduced an i ndividual to break the | aw,
and the defense of entrapnent is at issue, the prosecution nust
prove beyond a reasonabl e doubt that the defendant was inclined to
commt the crimnal act even before he was approached by governnent
agents. 1d. at 1540. The facts in Byrd's case are sonewhat simlar
to the facts in Jacobson. Keith Jacobson was also targeted by a
gover nnent sting. Over a two-and-a-hal f-year period, the governnent
sent Jacobson nunerous letters, questionnaires and comruni cations
from five different fictitious sexually oriented organizations.
Jacobson eventually ordered and received a child pornography
magazi ne and was prosecuted under 18 U. S.C. § 2252(a)(2). An Eighth
Circuit panel initially reversed Jacobson's conviction, but on
rehearing en banc, the full Eighth Crcuit affirmed the conviction.
The Suprene Court, in a 5-4 decision, reversed on the basis that
the governnent failed to prove beyond a reasonable doubt that
Jacobson was independently predisposed to commt the crine of

recei ving child pornography through the nmail. Jacobson, 112 S. C
at 1543.



Because t he governnent has the burden to prove predi sposition,
the issue is in essence a challenge to the sufficiency of the
governnent's evidence. The appellate court nust therefore accept
every fact in the light nost favorable to jury's guilty verdict,
and may reverse only if no rational jury could have found

predi sposition beyond a reasonable doubt. United States V.

Sandoval , 20 F.3d. 134, 137 (5th GCr. 1994).

Jacobson held that when an undercover agent nerely offers a
person the opportunity to break the law, and the person eagerly
does so -- asinatypical illegal drug sting -- the person's ready
comm ssion of the crine anply denonstrates predi sposition. In such
a case, the defendant is usually not entitled to a jury instruction
on the entrapnent defense. Jacobson, 112 S. C. at 1541. But in
Jacobson, the governnent sent the defendant correspondence for nore
than two years that (1) exerted pressure on himto join their
| obbyi ng battle for "freedomof choice" and repeal of "oppressive"
pornography laws; (2) decried "international censorship,” and
call ed the concern about child pornography "hysterical nonsense";
(3) suggested that purchase of such materials should be legal; (4)
assured Jacobson that if he ordered their materials, the package
could not legally be opened for inspection w thout authorization
from a judge; (5) repeatedly played on what they knew to be
Jacobson's "general inclination" to view sexually oriented
phot ogr aphs of young nen and boys; and (6) asked Jacobson to affirm
that he was not a governnent agent attenpting to entrap the nai

order conpany or its custoners. |d. at 1542-43. Jacboson's
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responses indicated sone interest in pre-teen and teenage
sexuality, but he also stated specifically that he was opposed to
pedophilia. Jacobson seened nore interested in the thene of
| obbying for changes in the law and fighting censorship. In
response to a survey question, Jacobson wote:
"Not only sexual expression but freedom of the press is
under attack. We nust be ever vigilant to counter attack
ri ght wi ng fundanentalists who are determned to curtai
our freedons."
Jacobson, 112 S. C. at 1538. He was supplied with code nunbers of
potential "pen pals,” but did not initiate any correspondence. A
governnment investigator nevertheless began witing to Jacobson
t hrough the code nunber system and Jacobson wote two letters in
response. Jacobson's letters never nentioned chil d pornography; he
mentioned only an interest in "good | ooking young guys (in their
|ate teens and early 20's) doing their thing together." After two
| etters, Jacobson stopped witing. Despite Jacobson's seem ng | ack
of interest, the governnent, wusing tw different fictitious
organi zati ons, continued to send Jacobson brochures advertising
phot ogr aphs of young boys engaging in sex and letters discussing
the fight against censorship. Jacobson finally succunbed to his
curiosity and pl aced an order for a child pornography nmagazi ne. The
Suprene Court hel d:
"Al t hough [ Jacobson] had becone predi sposed to break the | aw by
May 1987, it is our viewthat the Governnent did not prove that
this predi sposition was i ndependent and not the product of the
attention that the Governnent had directed at petitioner since
January 1985."
Id. at 1541. Byrd argues that Jacobson requires the governnment to

prove predisposition only by evidence that existed before the
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governnent began its solicitation. This argunent msstates the
Jacobson hol ding. W agree with the Eleventh CGrcuit's reasoning in

United States v. Aibejeris, 28 F.3d 97 (11th Cr. 1994):

"Ai bejeris makes the argunent that [Jacobson] requires
the governnent to prove that it had evidence that
Ai bejeris was disposed to conmt the underlying crine
prior to engaging in an investigation of him This is an
i ncorrect reading of Jacobson. That case does not stand
for the proposition that the governnent nust have
evidence of predisposition prior to investigation.
Rat her, Jacobson hol ds that the governnent nust prove at
trial beyond a reasonabl e doubt that the defendant was
actually predisposed to commt the wunderlying crinme
absent the governnent's role in assisting such
conm ssion. "

Ai bejeris, 28 F.3d at 97. Although we recognize that, by
definition, predi sposition must exi st before gover nnent
intervention, we believe the crucial holding of Jacobson is that

predi sposition nmust be independent of governnent action. Evidence

of the defendant's ready response to the solicitation, as well as
evidence of independently notivated behavior that occurs after
governnent solicitation begins, can be used to prove that the
def endant was predi sposed, i.e., ready and willing to order child
por nogr aphy even before he was contacted by the governnent.

In this case, Byrd's eager and pronpt response to each
governnment mailing illustrates his predisposition. Only a few weeks
after the first gover nnent cont act, Byrd returned the
questionnaire, indicating that his only interests were in VHS
vi deot apes of pre-teen sexual activity and sadonasochism He al so
hand-wote a nessage on the form specifically requesting

"mer chandi se catal ogs and listings." About two weeks after the next
governnent reply, Byrd wote two | etters again specifically asking
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for "listings of VHS vi deot apes" and other nmaterials on "the topics
previously annotated." Wen the governnent sent a listing of
avai |l abl e videotapes, Byrd again responded before a nonth had
passed. Byrd ignored the adult pornography sel ections, but instead
requested "Mniature Erotica," which was identified in expert
testinony as a subculture term for <child pornography. The
governnent conplied with Byrd's request and sent the l|ist of
avai |l abl e chil d pornography tapes, which were described in explicit
| anguage that | eft no doubt as to their content. Again, Byrd showed
no hesitation; he nmailed his order for two videotapes within five
days, encl osi ng noney orders for paynent. These actions do not show
entrapnent. The governnent "sinply offered [Byrd] the opportunity

to order child pornography through the mails," and Byrd "pronptly

avai l ed hinmself of this crimnal opportunity." See Jacobson, 112 S.

Ct. at 1541. Byrd's repeated requests for catal ogs of pre-teen sex
videos -- and his pronpt ordering of such tapes as soon as he
received the catalog -- constitutes a "ready comm ssion of the
crinme" and anply denonstrated his predisposition. Id. In contrast,
Jacobson did not go out of his way to request video catalogs. Hs
responses to the various surveys indicated an "above average" but
not "high" interest in preteen and teenage sexuality, and he
responded nost enthusiastically to the correspondence discussing
freedom of choice and | obbying battles against censorship. Wen
Jacobson's hone was searched, investigators found only the one
nudi st nmagazi ne that had pronpted the sting investigation and the

materials the governnent had sent. No additional evidence ever
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i nked Jacobson to pedophilia or child pornography.

In Byrd's case there was nore evidence, in addition to his
denonstrated eagerness to order child pornography, that showed
Byrd's predisposition to order such materials both prior to and
i ndependent of the governnent's solicitations.® Sone of the
evi dence exi sted before the governnent sting began. The " Show Me!"
book!® was purchased in 1981, and Byrd testified that he conpiled
the "Mchael & John M chael Special Project File," a sexually

explicit questionnaire for 9-year-old boys, in 1981, years before

®Much of this additional evidence tended to prove that Byrd
had an abnormal sexual attraction to children that progressed to
the point of inappropriate and illegal behavior with children in
his honme. For the reasons we will explain in this opinion, we
conclude that the link in this case between child pornography and
pedophilia is strong enough that evidence of Byrd' s pedophilic
behavi or was properly used to show his predi sposition to order
and receive child pornography through the mail. The Suprene Court
has recogni zed the |ink between child pornography and pedophili a,
noting that pedophiles often use such materials to seduce their
child victins into sexual activity. Gsborne v. Chio, 110 S. O
1691, 1697 & n.7 (1990). In addition, there is evidence that
child pornography may i nduce viewers to commt sex crinmes on
children. David B. Johnson, Wiy the Possession of Conputer-
Cenerated Child Pornography Can Be Constitutionally Prohibited, 4
AB. L.J. Sa. & TecH 311, 326 & n. 141 (1994)(citing 1 U. S. Dep't
of Justice, Attorney Ceneral's Comm ssion on Pornography: Fina
Report 649-50 (1986).

10The "Show Me!" book is an English | anguage edition of a
Cerman sex education text. It is obtainable legally at libraries
in the United States, although it contains photographs which
technically neet the legal definition of child pornography under
18 U.S.C. 88 2252 and 2255. For exanple, an explicit photograph
of a pre-teen boy and pre-teen girl is acconpanied by the
caption, "Wen | touch your breasts ny penis gets all stiff."
Anot her phot ograph of the sanme two children is captioned, "It's
fun holding on to your penis."” In a hearing before the Louisiana
state court, Agent Shearer testified that postal inspectors know
the book as a "pedophile's Bible." "I found it on at |east three
ot her occasions in suspected preferential child nol ester
residences. It's a tool, used by a preferential child nolester.™
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t he governnment sting began. Both the book and the "Special Project
File," even if not conclusive standing alone, are at |east
corroborating evidence that Byrd had an inappropriate sexual
interest in children and would be inclined to order and receive

child pornography through the mail. See United States v. Gendron,

18 F.3d 955, 969 (1st Cr. 1994)(holding that legally obtained
"child erotic" materials found i n defendant's hone, although not by
t hensel ves di spositive, were rel evant and properly admtted to show
predi sposition to receive child pornography in the mail); United

States v. Cross, 928 F.2d 1030, 1050 (11th Cr. 1991)(noting that

pedophiles may collect and derive sexual satisfaction from even
non- sexual nude phot ographs of children, and hol di ng such testi nony

relevant onintent in child pornography prosecution), cert. denied,

112 S. C. 594 (1991); United States v. Nelson, 847 F.2d 285, 288

(6th G r. 1988)(holding that paperback books containing witten
descriptions of m nor children engaged i n sexual acts were properly
seized and relevant to show predisposition to receive child
pornography in the mail).

O her evidence confirmng Byrd's predisposition included the
Pol aroi d phot ographs and the testinony that Byrd fondl ed two young
boys in 1986 and 1987 and repeatedly paddl ed and phot ographed his
foster sons. The paddling, photographs and fondling occurred after
the governnent sting began, but these actions were clearly
i ndependent of the governnent's sting; no rational jury could

concl ude that the governnent's correspondence caused Byrd t o engage
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in pedophilic behavior. Keith Jacobson, in contrast, did not
engage in any simlar independently notivated behavior; instead he
made cl ear to the purported "Anmeri can Hedoni st Soci ety" that he was
opposed to pedophilia. Jacobson testified that he responded to
governnent solicitations and placed an order only because the
repeated mailings "had succeeded in piquing his curiosity."
Jacobson, 112 S. . at 1540.

Finally, Byrd's claimthat he was "entrapped" into ordering
chil d pornography contradi cts his main defense argunent at trial --
that he ordered the tapes only to conduct a "reverse sting"” on
governnent agents, specifically the Louisiana D.H H R, which he
clains he thought was out to get him The jury chose to disbelieve
Byrd's "reverse sting" defense, and Byrd, unlike Jacobson, never
put on any evidence tending to show that he had been beguil ed
against his wll to order the tapes for sexual gratification.
I nstead, Byrd nade several confused and overlapping defense
argunents at trial and in his appellate brief. He clains that he
was corresponding with sexually oriented businesses in an attenpt
to gather information in order to understand his patients. He nade
an anal ogy, stating that if he were treating a heroin addict, he
would gather information from all sources, from studying
prestigious university research all the way down to questioning a
drug addict in a bus station. Simlarly, Byrd stated, he

corresponded with "sleazy" sexually oriented organi zations to get

BAmazi ngly, Byrd appears to make this preposterous argunent
in both his original brief and his reply brief to this Court.
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i nformation, and he used the fal se nane of "Ml ntosh" so that if he
received solicitation mail he woul d know where it was com ng from
He al so clains he used the false nane so he could refuse delivery
of the tapes he had ordered, such refusal being part of his
"reverse sting" plan to catch the DHHR at its own gane.

The jury also chose to disbelieve Byrd's explanation of the
Pol aroi d phot ographs. Byrd testified that he took frontal and rear
nude phot ographs of Brian, 6 or 7 at the tinme, to protect hinself,
because Brian woul d soneti nes be abused when he went hone to visit
his parents. The photos were ostensibly to docunent the absence of
brui ses when Brian left Byrd' s honme. Byrd stated that he took
simlar nude photos of Shaun because Shaun "felt left out." Shaun,
however, testified that he hated caneras and disliked being
phot ogr aphed. One of the photographs introduced into evidence was
taken of Shaun at age 8 after Byrd paddled himfor the first tine.
Byrd adm tted taking this photograph "as part of a before-and-after
sequence." The photograph showed bright red marks from the
paddl i ng, which the governnment's expert witness, Dr. Edward Shwery,
characterized as "child abuse." Even Byrd's expert wtness, Dr.
Loui s Cenac, agreed that the photograph of Shaun showed "physical
abuse. "

Byrd testified that he paddl ed t he boys as corporal punishnent
to deter dangerous m sbehavior such as running into the street,
playing with matches or gasoline, and going near the railroad
tracks. Byrd said he took "before and after" photographs of the

boys' naked buttocks to docunent the effects of the paddling and
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avoid allegations of child abuse.

A rational jury could have chosen to discredit Byrd's
expl anations, especially in the light of testinony from the
governnent's expert that the photographs show an abnornal obsessi on
wth the children's nudity rather than an objective attenpt to
docunent their physical condition. Even Byrd' s expert wtness
admtted that the paddling photographs would be intriguing to a
pedophi |l e, especially a pedophil e who enj oys causi ng physi cal abuse
to children. Both experts testified that it is inappropriate and
possibly traumatic for either a child psychologist or a parent to
paddle a child and then to take full frontal and rear nude

phot ographs of him Byrd's witten notes acconpanying the photos

al so denonstrate an i nappropriate notive. A color-coded index -- in
Byrd's handwiting on the back of an envel ope -- described the
paddl i ng bruises using such categories as, "likely excessive,"

"better but possible excessive," and "certainly acceptabl e but may
not be effective." Many of the photographs appear to be of the boys
asleep in bed, with their underwear pulled down to expose their
buttocks. Byrd denied taking sonme of the photos, saying that the
boys and their friends took sone of the photos of each other.
Byrd al so gave an expl anation for the "M chael Special Project
folder." Byrd clains he conpiled the sexual |y descriptive questions
in 1981 when he lived in Houston, to submt to two 9-year-old boys
W th the perm ssion of their nothers, "to ascertain whether a story
overheard by Byrd between the boys in question had actually

occurred or was just the boys' imagination or a conbination of the
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two." The questions in the folder, which were informlly
handwitten on pages froma | egal pad, asked the boys how hard t hey
shoul d be spanked for described conduct, specifying in detail
whet her the spanking should be with a hand, a belt or a paddle,
wth pants up or down, the nunber of blows and how hard. The
questions al so asked whet her the boys had ever participated in any
of the acts described, which were stated in very graphi c | anguage.

The acts included sexual intercourse with a "9-year-old nei ghbor

sexual intercourse with "a sheep or pig," masturbation, anal

girl,
rape of a boy by a man, and oral and anal sex between young boys.
Dr. Shwery, the governnent's psychol ogy expert, said the "Specia
Project File" questionnaire could not be called legitinmte research
under any standards famliar to him and actually "nore closely
resenbled torture.” Dr. Shwery said that several of the questions
showed bl at ant pedophilic notivation, for exanple:

"During the past year or so | have been able to express

my love and to allow a person who |loves ne to express

| ove both verbally and physically and I no | onger feel

uptight or guilty about it but I still knowthat it nust
al ways be private."

Even defendant's psychol ogy expert called the questionnaire "very

poor research design," containing "grossly inappropriate" and
"unprofessional"” |anguage tending to introduce children to adult
sexuality.

We hold that a reasonable jury could have disbelieved Byrd's
expl anations and argunents and drawn inferences from the various
pi eces of evidence that Byrd was predisposed to receive child

por nography both prior to and independent of the governnent's
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sting. The testinony of the boys and the materials seized from
Byrd's hone are evidence that Byrd had an abnormal sexual
attraction to children, which had caused him to engage in
i nappropriate, abusive and illegal behavior with the children in
his honme. Both psychology experts testified that the "Special
Proj ect" questionnaire, the paddles, the Polaroid photographs and
the "Show Me!" book were all typical materials that a person having
an abnormal sexual interest in children would possess. Byrd's
psychol ogy expert conceded that the ordering of tapes of preteen
sex is consistent wwth a step that a pedophile will normally take
to prepare or sensitize a child to sexuality. Pedophiles use child
por nography for gratifying their own sexual desires, reducing the
inhibitions of their victinmse and instructing their victins on
proper sexual performance.? |n addition to citing the case | aw and
expert testinony that |inks pedophilia to child pornography, we
al so note that common sense would indicate that a person who is
sexually interested in children is likely to also be inclined,
i.e., predisposed, to order and receive child pornography. W
conclude that there is a strong enough |ink between pedophilic
behavior and <child pornography to allow a jury to find
predi sposition in this case. In addition, there was other strong
evidence of predisposition -- Byrd pronptly responded to each

governnent solicitation, specifically requested vi deotape catal ogs

12See Gsborne v. Ohio, 110 S. C. 1691, 1697 & n.7 (1990)("A
child who is reluctant to engage in sexual activity with an adult
or to pose for sexually explicit photos can sonetines be
convi nced by viewi ng other children having fun' participating in
the activity.").
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on pre-teen sex and sadomasochism indicated an interest in
"Mniature Erotica,"” and wasted no tine in ordering two vi deot apes
whose descriptions clearly indicated child pornography. The jury
chose to disbelieve Byrd's alternate expl anati ons for his behavior.
W hold that the evidence was sufficient to support the jury's
finding that Byrd was predi sposed to commt the crinme of receiving
child pornography in the nail

Pr e-1 ndi ct nent Del ay

Byrd clains that he was denied a speedy trial because he was
not indicted until April 16, 1992, nearly five years after the date
of the offense. He clains that actual prejudice to his defense

shoul d be "presuned" under Doggett v. United States, 112 S. C

2686, 2694 (1992). Byrd's reliance on Doggett is m spl aced. Doggett
dealt with post-indictnent delay, which inplicates a defendant's
right to a speedy trial under the Sixth Amendnent. In contrast,
pre-indictnment del ay does not rai se a Si xth Amendnent issue, but is
instead exam ned under the due process clause of the Fifth

Amendnment. United States v. Marion, 404 U S. 307 (1971); United

States v. Beszborn, 21 F.3d 62, 66 (1994); United States v.

Harrison, 918 F. 2d 469, 473 (5th Cr. 1990)(holding that "there is
no Sixth Amendnent right to a speedy indictnent."). To prove that
pre-indi ctnment delay violated his due process rights, a defendant
must denonstrate that the prosecutor intentionally delayed the
indictment to gain a tactical advantage and that the defendant

incurred actual prejudice as a result of the delay. United States

v. Neal, 27 F.3d 1035 (5th Cr. 1994); Beszborn, 21 F. 3d at 66. The
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reason the defendant bears the burden of proof in a case of
preindictnment delay 1is because the applicable statutes of
limtation provide the primary guarantee against overly stale
crimnal charges. Harrison, 918 F.2d at 473. In this case, the
United States indicted Byrd within the five-year statute of
limtations, so Byrd has the burden of proving both intentional
tactical delay by prosecutors and actual prejudice. Byrd did not
prove that federal prosecutors delayed the indictnent for tacti cal
reasons. Rather, the facts show that the federal governnent
deferred prosecution because the state of Louisiana was pursuing
charges agai nst Byrd in connection with the sane course of conduct.
After the state charges were dism ssed, the federal prosecutors
sought and obtai ned an indictnment wthin about seven nonths. This
does not show intentional delay for a tactical advantage. Cf.

Dickerson v. Guste, 932 F.2d 1142, 1144 (5th Gr. 1991)(no

i ntentional delay when defendant's incarceration in federal prison

del ayed state indictnent for nore than five years), cert. denied,

112 S. C. 214 (1991).1 Because Byrd did not neet the required

13Because Byrd has not shown intentional delay, we need not
consider his claimof actual prejudice fromthe delay. However,
we note that his clainms of dead wi tnesses, |ost records and faded
menories are not convincing. Mst of the "evidence" he clainms was
lost relates to his alternate explanations for the Polaroid
phot ogr aphs, the "Special Project" folder questionnaire and his
ordering of the child pornography tapes under the fal se nane of
"Janmes Mclntosh." Byrd gave | engthy explanations of these nmatters
on the stand and was allowed to refer to and describe the "typed
process notes" that he clains the governnent |ost or renpoved from
his files. Even if such notes existed, it is unlikely that they
woul d have changed the jury's verdict. Byrd' s now deceased
W t nesses woul d have testified as to statenents Byrd nmade to them
about his "reverse sting," a theory the jury heard about at
| ength and chose to disregard.
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burden of proof for a due process violation, we reject his clai mof
i nproper pre-indictnment del ay.

Mbtion to Suppress

Byrd argues that the evidence seized fromhis hone shoul d have
been suppressed because the search warrant sought itens as to which
t here was no probabl e cause. I n determ ni ng whet her probabl e cause
exists to order a search, a magistrate nust nake a practical,
common- sense decision as to whether, given all the circunstances
set forth in the affidavit, there is a fair probability that
contraband or evidence of a crine will be found in a particular

place. United States v. Peden, 891 F.2d 514, 518 (5th Gr. 1989).

W hold that the warrant in this case was supported by probable
cause. \Wien Agent Schearer sought the warrant to search Byrd's
honme, the totality of the circunstances indicated that (1) Byrd had
been accused of abusing his position of trust as a psychiatrist by
sedating and sexually nolesting a child, (2) Byrd had access to
children on a regular basis (he was treating young nale patients
who sonetines stayed at his honme, and he was attenpting to adopt a
young child), (3) Byrd had stated that he had an interest in pre-
teen honpbsexual and heterosexual activity and sadomasochi sm and
(5) Byrd had ordered two vi deot apes that he knew depicted children
aged 5 to 14 engaging in oral and anal sex with each other and an
adult. To an expert investigator, these facts indicated that Byrd's
residence likely contained other child pornography materials or
evi dence of pedophilic activity. Even though the initial conplaint

of sedation and abuse that pronpted Schearer to target Byrd was
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ultimately dropped with no finding of wongdoing, this fact does
not invalidate the warrant. Schearer testified at the state
suppression hearing that even if he had known that the state
investigation into the incident had been cl osed, he would not have
di scontinued the sting. Schearer stated that it was possible that
the state investigation mght not have been pursued properly, and
that he relied on Byrd's positive responses to the sting
correspondence in deciding to continue his own investigation and
seek a search warrant after Byrd ordered the child pornography
vi deot apes. W hold that the district court did not reversibly err
in denying Byrd's notion to suppress.
Sent ence

Because the crine in this case occurred before Novenber 1,
1987, the federal Sentencing Quidelines do not apply. UNTED STATES
SENTENCI NG COw SSI ON GUI DELINES MANUAL, Ch. 1, Pt. A (Nov. 1993). Byrd
conplains that his sentence of 10 years and a $65,000 fine was
"unfair, biased and unconstitutional,” and that the judge unfairly
sentenced himas a child nol ester. However, the sentence is wthin
the statutory range set out in 18 U.S.C. § 2252(a)(2), which all ows
a $100,000 fine and incarceration for up to of 10 years. In a pre-
Sent enci ng Qui del i nes case, the appellate court will generally not
review the severity of a sentence inposed within statutory limts.

United States v. Juarez-Ortega, 866 F.2d 747, 748 (5th Cr. 1989).

The trial court stated its reasons for assessing the maximm
sentence, noting the evidence of sexual and physical abuse of

chil dren and pointing out that the Sentencing Gui deli nes woul d have
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provided for an upward adjustnent for such relevant conduct. W
W ll not disturb the trial court's decision to sentence Byrd to the
maxi mum statutory term based on the information properly admtted
at trial and a psychiatric report! ordered by the court as part of
Byrd's presentence investigation. W find no basis to reverse
Byrd' s sentence.
CONCLUSI ON
For the reasons stated above, we AFFIRM Bryd's conviction and

hi s sent ence.

4The psychiatric report concludes that Byrd is a pedophile
and that there is a significant risk that Byrd woul d continue his
abusi ve behavior toward children if released. The report al so
states that Byrd suffers froma severe personality disorder that
war ps his sense of noral values, and that any attenpted treatnment
of Byrd would likely be unsuccessful because Byrd rationalizes
and denies his pedophilia, and because pedophilia is very
difficult to treat even with a highly notivated patient.
Neverthel ess, the trial court ordered Byrd to be incarcerated in
a facility that offers sex offender treatnent.
w |\ opi n\ 93-4998. opn
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