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Cor por ati on.

Bef ore GARWOOD, SM TH, and STEWART, Circuit Judges.

STEWART, Circuit Judge:

Petitioner, First American Bank, seeks review of a final
determ nation of the Resolution Trust Corporation ("RTC') denying
federal deposit insurance coverage for funds deposited in the
now- def unct Spi ndl et op Savi ngs Associ ation, F. A Because the RTC s
deci sion was arbitrary and capricious, an abuse of discretion, and
not in accordance with |aw, we reverse.

| .
FACTS AND PROCEDURAL HI STORY

This case involves two certificates of deposit petitioner
purchased in 1989 and 1990 at Spindletop Savings Associ ati on and
its successor, Spindletop Savings Association, F. A, respectively.
At issue is whether each certificate of deposit ("CD') is entitled
to separate deposit insurance coverage. On April 18, 1989, First
Ameri can Bank ("FAB") purchased a certificate of deposit ("CD# 1")
from Spindl etop Savings Association ("Od Spindletop”"). This CD



was in the anount of $98,000 and had a maturity date of Septenber
14, 1990.

After the purchase of CD # 1, AOd Spindletop failed. On
Septenber 13, 1989, A d Spindletop was placed into receivership
wth the RTC. On that sane date, the Ofice of Thrift Supervision
chartered a new federal thrift, Spindletop Savings Association
F. A ("New Spindletop”). Thus, New Spindletop was chartered as a
separate entity from AOd Spindletop, and it had a separate RTC
i nsurance nunber. Al so on Septenber 13, 1989, the RTC, as receiver
for Ad Spindletop, entered into a pass-through purchase and
assunption agreenent wi th New Spindl etop, wherein A d Spindletop's
assets and outstanding deposits and secured liabilities were
transferred to New Spindl etop. New Spindl etop was sinultaneously
placed in conservatorship, with the RTC being appointed
conservat or.

On April 24, 1990, FAB purchased CD # 2 in the anount of
$99, 000 from New Spi ndl etop, with a maturity date of Septenber 24,
1990.

On June 1, 1990, prior to the maturity date of either CD # 1
or CD # 2, New Spindletop was also closed and placed into
receivership with the RTC. At this tinme, the RTC entered into an
agreenent with First Cty, Texas—Beaunont, N A ("First Cty"),
wherein certain assets and liabilities were transferred to and
assuned by First Cty. Through this transaction, the RTCin its
corporate capacity transferred the insured anount of each

depositor's accounts previously held by New Spindletop (including



the deposits that had cone from AOd Spindletop) to First Cty.
These i nsured deposits were imedi ately available at First City to
each fornmer depositor of New Spindletop, even if the associated
certificates of deposits had not otherw se nmatured.

For each depositor, the maximm insured amount for each
transferred deposit was $100,000."1 The RTC clains that it
satisfied its $100, 000 i nsurance obligation to FAB by transferring
CD# 2to First City. Accordingly, the RTC did not transfer CD #
1 because the transfer of both certificates would have resulted in
a paynment to FAB of nore than the $100, 000 insurance limt.

On June 8, 1990, FAB redeened CD # 2 fromFirst Gty wthout
incident. On August 3, 1990, FAB sought paynent on CD # 1 from
First CGty. Paynent was deni ed. FAB then presented a witten
request to the RTC for deposit insurance on CD # 1. On June 22,
1993, the RTC nade its final determ nation, denying FAB's claim
FAB appeals this adverse determnation pursuant to 12 U S . C. 8§
1821(f) (4).

1.
CENERAL LEGAL PRI NCI PLES

FAB contends that the RTC s denial of insurance coverage for
CD# 1 was arbitrary and caprici ous, an abuse of discretion and not
in accordance with law. FAB asserts that the insurance coverage
for CD# 1 is separate fromany coverage afforded for CD # 2. It
argues that in denying this insurance coverage, the RTC m sread t he

clear and wunanbiguous |anguage of 12 U S C. § 1818(q) and

See 12 U.S.C. § 1821.



wongfully relied on five wunpublished FSLIC opinion letters
construing the applicable statutory | anguage. W agree.

Pursuant to 12 U.S.C. § 1821(f)(4), a final determ nation of
the RTC is reviewable in accordance with the Admnistrative
Procedure Act. Under the Adm nistrative Procedure Act, the RTC s
determnation in this case may be set aside only if it is
arbitrary, capricious, an abuse of discretion, or otherwi se not in
accordance with the |aw. 5 US C § 706. See also, N non v.
Resolution Trust Corp., 975 F.2d 240, 244 (5th GCr.1992).
Furthernore, the U S. Suprene Court has held that, unless Congress
has directly spoken to the precise question at issue, considerable
wei ght shoul d be accorded to an executive departnent's construction
of a statutory schene it is entrusted to adm nister. Chevron, USA
Inc. v. Natural Resources Defense Council, Inc., 467 U S. 837, 842-
844, 104 S. Ct. 2778, 2781-2782, 81 L. Ed.2d 694 (1984). Thus, where
the agency's interpretation of the applicable deposit statute and
regulations is equally as persuasive as the claimant's, the
reviewi ng court should uphold the agency's decision. Hymel .
Federal Deposit Ins. Corp., 925 F.2d 881 (5th G r.1991).

However, where an agency has pronulgated a regulation or
adopted an interpretation that is in conflict with a statute's
plain nmeaning, the reviewing court is not required to give
deference to the agency's interpretation. K Mart Corp. v. Cartier,
Inc., 486 U. S. 281, 108 S.Ct. 1811, 100 L.Ed.2d 313 (1988). "If
the statute is clear and unanbi guous, "that is the end of the

matter, for the court, as well as the agency, nust give effect to



the wunanbi guously expressed intent of Congress.' ... The
traditional deference courts pay to agency interpretations is not
to be applied to alter the clearly expressed intent of Congress.™
K Mart, supra, 486 U.S. at 291, 108 S. . at 1817, quoting Chevron,
supra, 467 U.S. at 842-843, 104 S.Ct. at 2781-2782, 81 L. Ed. 2d 694.
In a statutory construction case, the begi nning point nust be
t he | anguage of the statute, and when a statute speaks with clarity
to an issue, judicial inquiry into the statute's neaning, in al
but the nost extraordinary circunstance, is finished. Estate of
Cowart v. Nicklos Drilling Co., --- US =----, ----, 112 S. C
2589, 2594, 120 L.Ed.2d 379 (1992), citing Denmarest v. Manspeaker,
498 U.S. 184, 188, 111 S.Ct. 599, 603, 112 L.Ed.2d 608 (1991).
The governing statutory |language in this case is codified at
12 U.S.C. § 1818(q), which provides in pertinent part as foll ows:
Assunption of liabilities
Whenever the liabilities of an insured depository
institution for deposits shall have been assuned by anot her
insured depository institution or depository institutions,
whet her by way of nerger, consolidation, or other statutory
assunption, or pursuant to contract (1) the insured status of
the depository institution whose liabilities are so assuned
shall term nate on the date of receipt by the Corporation of
sati sfactory evidence of such assunption; (2) the separate
i nsurance of all deposits so assuned shall termnate at the
end of six nonths fromthe date such assunption takes effect
or, in the case of any tinme deposit, the earliest maturity
date after the six-nonth period...
12 U.S.C. § 1818(q) (emphasis added).
L1l
DI SCUSSI ON
A. Contentions of the parties
Petitioner, FAB, contends that the |anguage of 12 U S. C. 8§
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1818(qg) supports its view that the RTC is required to provide
i nsurance coverage for the deposits of afailedinstitutionthat is
separate from the insurance coverage for the deposits of the
succeedi ng associ ation, and that the separate coverage for a tine
deposit such as a CD shoul d extend until such tinme deposit matures.
Because CD # 1 never reached its maturity date, FAB maintains that
it shoul d have been separately insured for up to $100, 000 under the
stat ute.

The RTC responds by asserting that the statute should apply
only when the separate deposit insurance existed for the deposit
account of an individual depositor at both institutions prior to
t he assunption of the deposit liabilities of one institution by the
ot her. In support of this position, the RTC argues that the
purpose of the statute is to protect depositors from suddenly
becom ng uni nsured through no fault of their own as the result of
a savings and | oan nerger. 1In this case, FAB purchased CD # 2 from
New Spindletop after New Spindletop assunmed O d Spindletop's
deposits. Thus, the RTC argues that no "separate" protection
should be extended since the purchase of CD # 2 was a new
i nvestment decision on the part of FAB and thus FAB voluntarily
acted to cause nore than $100,000 to be on deposit at New
Spindletop, in contrast to depositors who end up with nore than
$100, 000 at a single institution through no act of their own, such
as through a nerger. The RTC contends that the statute should only
protect those who do not voluntarily cause excess deposits to end

up in a single institution. In particular, the RTC argues that



Congress' use of the term "separate insurance" evidences a
| egislative intent which supports its view that the individual
depositor nust have deposits in both the old institution and the
new one at the tinme of nerger in order to have separate insurance
for each deposit. Additionally, the RTC asserts that Congress
woul d not have used the word "separate" in 8 1818(q) had it not
intended to require that other deposits already be in existence at
the time of nmerger, consolidation, pass-through, etc., because a
t hi ng cannot be "separate" unless it is considered with reference
to sonething else. Thus, in the RTCs view there can be no
"separate" insurance unless FAB had at |east tw "separate"
accounts when New Spindl etop assuned A d Spindl etop's deposits at
the tinme of nerger.

B. Statutory Interpretation of 8§ 1818(q)

The statute provides that when the deposits of one insured
depositing institution have been assuned by another, "the separate
i nsurance of deposits so assuned shall term nate" at the end of the
prescribed grace period. The statute focuses on the assuned
deposits, and does not require that each depositor have a duplicate
deposit in the assumng institution at the tinme of assunption in
order to take advantage of the separate insurance coverage.

The RTC cites the legislative history of 12 U S.C. § 1728(a)
in support of its position that Congress intended to provide
separate insurance only in cases where deposits existed in both
institutions prior to nerger. This statute was the Federal Savi ngs

and Loan | nsurance Corporation ("FSLIC') counterpart to 8§ 1818(q)



and was repeal ed when the FSLI C was abol i shed t hrough t he enact nent
of the Financial Institutions Reform Recovery, and Enforcenent Act
of 1989 ("FIRREA"). It contained | anguage very simlar to that in
8§ 1818(q). However, because we find that the | anguage of 8§ 1818(q)
clearly states the congressional intent, we need not resort to the
| egislative history of a repealed statute in order to resolve the
i ssue at hand.

W find the RTC s argunent untenable in |light of our reading
of the statute. We construe § 1818(q) to nmean exactly what it
says: that any assuned tine deposit shall be accorded separate
deposit insurance during the statutory grace period. As used in §
1818(qg) the word "separate" neans apart fromand in addition to any
ot her deposit insurance that may or nmay not exist at the tine of
assunption. The assuned tine deposit, CD # 1, was issued before
its assunption by New Spi ndl etop and, upon assunption, it remained
i nsured. The existence of this insurance did not depend on whet her
FAB had any ot her deposits at the tinme of assunption or that it may
have nade after the assunption. In this case, 8§ 1818(q) placed no
restriction upon separate insurance coverage other than the
statutory grace period. I nsurance on CD # 1 was automatically
mai ntai ned during the statutory grace period. According to the
statute, FAB al so had an additional $100,000 coverage for any new
deposits. Consequently, both CD# 1 and CD # 2 were covered for up
to $100, 000 each. To hold otherwise would be to read into 8§
1818(qg) an exception or |[imtation that sinply is not there.

We interpret 8 1818(q) to nean that CD # 1 was insured for up



to $100,000 during the statutory grace period. Thi s insurance
coverage was separate and apart from and in addition to the
$100, 000 coverage that was applicable to CD # 2 because it was a
new time deposit nmade at the assum ng institution, New Spindl etop,
after its assunption of Ad Spindletop's liabilities.

The RTC urges that we give Chevron deference to its decision.
It argues that we are obligated to regard as controlling a
reasonabl e, consistently applied interpretation construing the
statute by the governnent. Ni mron, supra, 975 F.2d at 245.
Accordingly, we nust note any relevant agency opinion of the
statute at issue. The RTC offers five unpublished opinion letters
of the now abolished FSLIC in support of its position that the
FSLIC has consistently interpreted the separate insurance
provi sions as applying only to deposits held by an individual at
the time of nerger.? Assuning, arguendo, that any authority of
these five opinion letters survived the demse of the FSLIC we
conclude that they are not persuasive in view of their direct
contradiction to the text of 8§ 1818(qg). Chevron and its progeny do
not require courts to defer to agency opinions which are

i ncongruent with statutory text.

2The five letters range in date from 1985 to 1988, and each
appears to have been issued in response to a specific inquiry
about separate deposit insurance coverage under 8§ 1728(a), which
was the FSLIC counterpart to 8 1818(qg). Four of the letters were
signed by the director of the insurance division of FSLIC. One
was signed by the director of the regulations and | egislation
division at FSLIC. The letters indicate FSLIC s position was
that, in the case of an acquisition or nerger, accounts in an
acquiring institution were afforded separate coverage only if
they were opened prior to such acquisition or nerger.
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While we do not reach the issue of whether unpublished FSLIC
opinion letters mght constitute valid precedent in other cases, we
decline to defer to them in this case because the FSLIC s
interpretation of the applicable statutory | anguage as espoused in
the five opinion letters is so clearly contrary to the plain and
unanbi guous | anguage of the statute.

In direct contrast to the FSLIC letters, the FDI C previously
has concluded in a published opinion letter that deposits nmade in
a newinstitution after the tine of nerger are covered by separate
i nsurance. Thus, the FDIC has interpreted 8 1818(qg) in the sane
way we do today. In FDI C Advisory Opinion 89-11, dated March 21,
1989,3 nineteen failed banks in Texas were nerged into a newy
formed "Bridge Bank" (not unlike the situation with O d Spindletop
and New Spindl etop), and the FDIC specifically stated that "all of
the deposits assuned fromthe insolvent [banks] will be separately
insured fromany new deposits established by the sanme custoner(s)
with the Bridge Bank."

FAB argues that FDI C Advisory Opinion 89-11 should control
this case. The RTC argues that we should defer to the FSLIC
interpretations of the statutory |anguage, citing FDI C Advisory
Opinion 90-03 (dated January 9, 1990) for the proposition that
FIRREA requires that FSLIC interpretations govern in this case
rather than FDI C interpretations. Wiile we are not required to

resolve the issue of whether FSLIC or FDIC interpretati ons woul d

3Thi s FDI C advi sory opi nion predates the creation of the RTC
on August 7, 1989, pursuant to Fl RREA
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govern in the event of a statutory anbiguity, we note that FD C
Advi sory Opinion 89-11 is consistent with our interpretation of the
statute. W hold that CD # 1 was afforded separate insurance
coverage under the clear |anguage of 8§ 1818(qg) and that the RTC s
determnation to the contrary was arbitrary, capricious, an abuse
of discretion, and not in accordance with law. For the foregoing
reasons, the final determnation of the RTC is REVERSED.
REVERSED.
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