UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-5268

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

TERRANCE ROSHANE HOLLAND,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

(June 29, 1994)
Before WSDOM DAVIS, and DUHE, Circuit Judges.
DAVIS, G rcuit Judge:

Terrance Roshane Hol |l and chal | enges the sentence inposed by
the district court following his guilty plea. Because we concl ude
that the district court properly considered Holland' s juvenile
record in determning his crimnal history score, we affirm

| .

In June 1993, Holland pled guilty to knowngly and
intentionally possessing, with intent to distribute, five grans or
nmore of crack cocaine within 1000 feet of a playground in violation
of 21 U S C. 88 841(a)(1) and 860. At his sentencing hearing,
Hol | and objected to the district court's use of his juvenile record

in determining his crimnal history score under the Sentencing



Guidelines. The district court overruled Holland's objection and
sentenced himto 115 nonths inprisonnent, to be followed by eight
years of supervised rel ease.!?

.

Holl and challenges his sentence to the extent that the
district court added four points to his crimnal history score as
a result of his juvenile record. Hol | and argues that, because
Texas does not consider juvenile adjudications to be convictions,?
the district court erred in considering themin determning his
crimnal history score. W review the district court's
interpretation of the Cuidelines de novo. See United States v.
McCaskey, 9 F.3d 368, 372 (5th Gr. 1993), cert. denied, 114 S. C
1565 (1994).

In calculating a defendant's crimnal history score, U S. S G
8§ 4Al1.2(d) provides that:

(1) |If the defendant was convicted as an adult and

recei ved a sentence of inprisonnent exceedi ng
one year and one nonth, add 3 points under 8§
4A1. 1(a) for each such sentence.

(2) In any other case,

(A) add 2 points under 8 4Al.1(b) for each
adult or juvenile sentence to confinenment of
at least sixty days if the defendant was
rel eased from such confinenent within five

years of his comencenent of the instant
of f ense;

1 The district court determ ned that Hol |l and' s base of f ense
| evel was 25, and that his crimnal history score was 16

2 See P.G v. State, 616 S.W2d 635, 637 (Tex. App.--San
Antonio 1981, wit ref'd n.r.e.).
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(B) add 1 point under 8§ 4Al.1(c) for each

adult or juvenile sentence inposed wthin

five years of the defendant's conmencenent of

the instant offense not covered in (A).

In this context, the Cuidelines specify that "[t]he term 'prior
sent ence' means any sentence previously inposed upon an
adj udi cation of guilt, whether by guilty plea, trial, or plea of
nol o contendere, for conduct not part of the instant offense.”
US S G 8§ 4A1.2(a)(1).

The question in this case is whether Holland' s juvenile
adj udi cations are "adjudications of guilt" under 8§ 4Al.2(a)(1).
Hol | and argues that they are not, because Texas "stops short of
actual ly adjudicating guilt and convicting a person who i s brought
in under the juvenile justice procedures.” The district court,
however, found that juvenile adjudications are the sane as
convictions for purposes of the Sentencing Quidelines:

The Court finds that even though under Texas |aw the

pur pose of juvenile adjudications is to avoid the taint

of crimnality and to provide a programfor treatnent and

rehabilitation, the Texas | aw does provide for a finding

by the Court as to whether or not the juvenile engaged in

del i nquent conduct.

Here, M. Holland was found to have been a child
engaged in delinquent conduct at that time. And under
4A1. 2, that is essentially the sane as bei ng convi cted of
an offense, in that his guilt was established at those
juveni | e hearings.

In United States v. Graldo-Lara, 919 F.2d 19, 22 (5th Cr
1990), we held that a "deferred adjudication probation" entered by
a Texas court was an adjudication of guilt, and therefore, a "prior

sent ence"” under the Quidelines. We reached that concl usion even



t hough, under Texas law, the court made no finding of guilt in
entering a deferred adjudication probation.

In United States v. Ashburn, 20 F.3d 1336, 1341-43 (5th Cr
1994), we addressed whether a conviction under the Youth Correction
Act, which was automatically set aside, could be considered in
arriving at a crimnal history score. In holding that it could be
considered, we agreed with the District of Colunbia Crcuit that:
"If a juvenile offender turns into a recidivist, the case for
conferring the [set aside] benefit dissipates. Society's stronger
interest is in punishing appropriately an unrepentant crimnal."
United States v. McDonald, 991 F.2d 866, 872 (D.C. Cr. 1993).

This reasoning is consistent wth cases that have addressed a
court's authority to include juvenile records in crimnal history
calculations. In United States v. Booten, 914 F.2d 1352, 1354 (9th
Cr. 1990), the court concluded that juvenile adjudications could
be consi der ed:

Congress authorized the Sentencing Conm ssion to enact

guidelines that would permt atrial judge to consider a

defendant's prior crimnal conduct in maki ng a sentenci ng

deci sion, notw thstandi ng the fact that the def endant may

not have been adjudged guilty of the prior act.

See also United States v. Bucaro, 898 F.2d 368, 370 (3d G r. 1990)
("It is clear that under the federal sentencing guidelines, the
district court properly factored [defendant's] prior juvenile
del i nquency adjudications into its calculation of his crimnal

hi story category."); United States v. Chanel, 3 F. 3d 372, 373 (11th
Cr. 1993), cert. denied, 114 S.C. 1107 (1994).



According to Holland's pre-sentence report, he commtted the
i nstant offense on August 6, 1992. Under 8§ 4Al.2(d)(2)(B), the
district court nmay | ook to any sentence--juvenile or adult--that
was inposed within five years of that date. The pre-sentence

report listed the follow ng juvenil e adjudications:

(1) 4/4/90: Burglary of a residence (1 year probation);

(2) 3/27/90: Burglary of a residence (1 year probation);

(3) 3/19/90: Burglary of a residence (1 year probation);

(4) 3/10/90: Burglary of a vehicle (1 year probation);

(5) 1/27/90: Possession of stolen property (1 year
probati on);

(6) 8/24/89: Burglary of a vehicle (1 year probation).

Because all six violations fall wthin the five-year period
prescribed by 8 4A1.2(d)(2)(B), the district court properly added
four points to Holland's crimnal history score.?
L1l
Because the district court properly considered Holland' s
juvenile record in calculating his crimnal history score, we
affirmthe sentence inposed by the district court.

AFFI RVED.

3 Al t hough 8§ 4A1.2(d)(2)(B) allows one point to be added
for each prior sentence, 8 4Al. 1(c) provides that the total points
added cannot exceed four.



