United States Court of Appeals,
Fifth Grcuit.
No. 93-5553.
JOSLYN MANUFACTURI NG CO., Plaintiff-Appellant,
V.

KOPPERS COWPANY, |INC. and the Louisiana & Arkansas Rail way
Conpany, Defendants- Appel | ees.

Dec. 28, 1994.

Appeal fromthe United States District Court for the Western
District of Louisiana.

Before POLI TZ, Chief Judge, and GOLDBERG and DUHE, Circuit
Judges.

DUHE, Circuit Judge:

This is an action for contribution arising under the
Conpr ehensi ve Environnental Response, Conpensation and Liability
Act (CERCLA), 42 U. S.C. 88 9601, et seqg., and the Louisiana
Environmental Quality Act (LEQA), La.Rev. Stat. 30:2271, et seq.

Appel I ant Josl yn Manufacturi ng Conpany (Joslyn) appeals from
judgnent entered following a bench trial and from an order
denying its notion to vacate. W have jurisdiction pursuant to
28 U.S.C. 8 1291. For the reasons set forth below, we affirm

| . BACKGROUND

Joslyn sued T.L. Janmes & Co., Koppers Conpany, Inc.
(Koppers), Louisiana & Arkansas Railway Conpany (L & A) and
others. Joslyn sought recovery of response costs and a
declaration of future liability under both CERCLA and LEQA. The
district court granted sunmary judgnent for T.L. James & Co. See
Joslyn Corp. v. T.L. Janes & Co., Inc., 696 F. Supp. 222
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(WD. La. 1988), affirnmed, 893 F.2d 80 (5th Cr.1990), cert.
deni ed, 498 U.S. 1108, 111 S.Ct. 1017, 112 L.Ed.2d 2053 (1991).1
Joslyn dism ssed all remaining parties except Koppers and L & A

Judge Stagg conducted a four day bench trial, and held that
Joslyn was obligated to defend and indemify L & A for al
damages to the property. Joslyn noved to vacate judgnent. The
district court denied the notion and Joslyn filed this appeal.

1. FACTS

This litigation involves two contiguous parcels of land in
Bossier City, Louisiana and known col lectively as the Lincoln
Creosoting site. The first parcel contained a wood treatnent
pl ant, including buildings, treating and storage tanks, wood
treatnment cylinders, black storage areas and ot her equi pnent.
The second parcel contained industry tracks used in conjunction
with the wood treatnent operations on the first parcel. A chart
depicting the relevant history of the parcels is set out in
Appendi x A
A. Wod Treat ment Operations

Lincoln owned the first parcel fromat |east 1935 to 1950
when it sold the parcel to Joslyn. Lincoln |eased portions of
the second parcel fromL & A beginning in 1938 and conti nui ng

t hrough 1950 when it assigned its | eases to Joslyn. According to

IT.L. Janes & Co. was the owner of 60% of the voting common
stock and 100% of the non-voting stock of Lincoln Creosote
Conmpany. In Joslyn Corp. v. T.L. Janmes & Co., Inc., we held that
CERCLA did not mandate the piercing of the corporate veil in this
i nstance, and therefore affirnmed the district court's grant of
summary judgnent for T.L. Janes. See 893 F.2d at 84.



Joslyn, prior to the sale and assignnment Lincoln operated four
wood treatnment cylinders on the first parcel. Lincoln's creosote
recovery systemall owed raw creosoting chemcals to drip fromthe
treating cylinders to a sunp pit |located bel ow the system The
systemrecovered sone of the creosote fromthe sunp. The
remai ni ng chem cals and waste water were di scharged into an open
ditch which enptied into a slough at the east end of the second
parcel. Fromthe slough, the creosoting chem cals were washed
away by rain to the surrounding | and areas and wat er ways.
| nvestigation of the site has reveal ed substantial creosote
contam nation in the areas of the ditch and the slough. Joslyn
clainms that contam nation also occurred due to Lincoln's use of
creosote to kill weeds, and because of Lincoln's use of creosote
resi due as a base for roads.

On August 1, 1950, Joslyn bought the first parcel, and the
pl ant and equi pnent | ocated thereon, fromLincoln. On August 14,
1950, Lincoln? assigned its | eases on portions of the second
parcel to Joslyn. Joslyn executed |leases directly with L & Ain
1955 and 1967.

The evi dence reveals that Joslyn took over all of Lincoln's
physical facilities and conti nued wood treat nent operations
W thout interruption. George Bauer, Joslyn's plant manager from
1950 to 1963, testified that "There was a shutdown [of Lincol n]

one night and startup the next norning as Joslyn, sane people,

2Lincol n was di ssolved in 1952 upon unani nous consent of its
sharehol ders, and is no |l onger in existence.
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sane equi pnent."” Joslyn used creosote and several other
chem cal s throughout its 19 years of wood treatnent operations on
the site. There is no dispute that both Lincoln and Joslyn's
wood treatnment operations resulted in environnental
cont am nati on

Joslyn continued operations at the plant until Decenber 1969
when it sold the property to Koppers. Koppers purchased the
first parcel fromJoslyn in order to renove sone of the wood
treat nent equi pnment fromthe property. Specifically, Koppers
sought to acquire two treatnent cylinders for use at other
Koppers' plants. These cylinders, which sat on concrete pads,
were renoved in Septenber 1970 by lifting themoff of their
supports and placing themon double flat cars. |In addition,
Koppers renoved railroad ties, tracks, tramcars, frogs and
switches. Koppers also renoved the fans and doors froma
dry-kiln located on the property. The trial court determ ned
that at no tinme during Koppers' ownership did it operate the wood
treatnent facility, nor did Koppers dismantle the entire plant.

Koppers owned the property until January 1971 when it sold
the property to the Myatt famly doi ng business as the Specialty
O Conpany. Thirteen days later, the Myatts transferred
ownership to Marvin E. Pollard. L & A sold the second parcel in
March of 1972. The property then passed through several
addi tional owners, the |ast of which subdivided the property.
B. Environnmental Action

On February 3, 1986, the Louisiana Departnent of



Environmental Quality (DEQ issued an order against T.L. Janes,
Joslyn, Koppers, L & A and others, requiring that a fence be
erected around the perineter of the site. Wile Joslyn bore the
majority of the fencing cost, L & A+though denying liability for
remedi ation—paid a pro rata share. L & A and Koppers requested a
hearing on all matters relating to the February 3, 1986
conpliance order issued by DEQ

On August 2, 1986, the DEQ i ssued a second order agai nst
T.L. Janmes, Joslyn, Koppers, L & A and others ordering themto
devel op a plan for investigation of the site and for clean up of
"probl em areas” discovered during the Phase 1 investigation.
Koppers and L & A again denied liability and requested a hearing
on the conpliance order. Joslyn submtted a "renedi al
i nvestigation work plan' to the DEQ On Novenber 17, 1988, the
DEQ approved the Joslyn work plan. Once again, Koppers and L & A
denied liability and requested a hearing in regard to the
Novenber 17, 1988 conpliance order.

On April 30, 1991, the DEQ issued an order against T.L
Janes, Joslyn, Koppers, L & A and others to submt a "renedi al
action plan" and, upon plan approval, to inplenent the plan.
Agai n, Koppers and L & A denied liability and requested a
hearing. On January 17, 1992, Joslyn submtted a "renoval action
work plan" to the DEQ Joslyn began clean up of the site on
February 28, 1992. 1In June and July of 1992, Joslyn sought DEQ s
perm ssion to stop work at the site. DEQ denied the request and,

as of the date of the trial, Joslyn clains that it had expended



over $13 mllion inits clean up of the site.
I11. STANDARD OF REVI EW

Josl yn appeals fromjudgnment entered by the district court
after a bench trial on the nerits. W review the district
court's findings of fact for clear error and | egal issues de
novo. F.D.1.C v. MFarland, 33 F.3d 532, 536 (5th Cr.1994).
However, we nmay affirmfor reasons other than those relied upon
by the district court. Ballard v. United States, 17 F.3d 116,
118 (5th GCir.1994).

V. | NDEMNI FI CATION OF L & A

As indicated above, Lincoln entered into several |eases with
L & A Two of those | eases, executed in 1942 and 1949, were
assigned by Lincoln to Joslyn. Joslyn | eased portions of the
second parcel directly fromL & Ain 1955 and 1967. After
reviewing the terns of the indemity clauses contained in the
four | eases, the district court held,

L &Ais clearly liable to Joslyn for response costs under

CERCLA because L & Ais a past owner of parcel 2 of the site

and owned this property at the tinme hazardous substances

were di sposed. Any anount for which L & A owes Josl yn under

CERCLA as a past owner, however, is MOOT, because any such

anmount is CANCELLED QUT by the fact that Joslyn is

ultimately liable for such anobunt under the indemity

provi sions of the four |eases at issue.
(enphasis in original). Joslyn agrees that it is bound by the
i ndemmity clauses contained in the 1955 and 1967 | eases it
executed with L & A In addition, Joslyn concedes that it is
bound by the indemification clauses in the 1942 and 1949 | eases
for all contam nation which occurred after the August 14, 1950

assignnment fromLincoln. The issue before this Court is whether
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Joslyn, as assignee, is required to indemmify L & A for
envi ronnent al damage caused by Lincoln prior to the August 14,
1950 assignnent. The scope of the assignnent nust be determ ned
by appl yi ng Loui siana | aw.
A. Terms of the Indemification Provision

The starting point of our analysis nust be the | anguage of
the | eases. The 1942 |ease fromL & A to Lincoln contained the
follow ng i ndemmification provision,

Lessee forever shall defend, indemify as an insurer, and
save harm ess Carrier from for and agai nst any and al
liability, judgnents, outlays and expenses (1st) consequent
on any injury, death, damage, |oss or destruction (a)
suffered or caused by or to any person or property incident
to or while being engaged or being used in the doing of

what soever Lessee attenpts hereunder, or while on Prem ses
for any reason whatsoever; or (b) suffered by any person
(except Carrier's exclusive enployees) or by any property
(except Carrier's exclusive property) while in the i nmedi ate
vicinity or, going to or |eaving or being taken by ot her
than Carrier to or fromthe Prem ses; (c) caused by or
resulting fromany condition of or defect in the Prem ses or
any operation by any person whonsoever of any | oconotive or
car (except resulting formCarrier's sole negligence); or
(2) consequent on any sole or concurring, wongful or
negligent act of Lessee or of any of Lessee's officers,
agents, enployees, servants or contractors; or (3)
consequent on any fire howsoever set on the prem ses.

The 1949 | ease contained a simlarly broad i ndemification
provi si on whi ch provided,

The Lessee agrees to indemify the Railway Conpany and save
it harmess fromany and all clains and expenses that may
arise or that may be nmade for death, injury, loss or danmage,
resulting to the Railway Conpany's enpl oyees or property, or
to the Lessee or Lessee's enployees or property, or to other
persons or their property, arising fromor happening in
connection with or during the occupancy or use of said

prem ses by the Lessee, whether or not caused by the
negl i gence of the Railway Conpany, and resulting fromfire
or any other cause, excepting only |loss or damage to the
prem ses of the Railway Conpany, or to rolling stock, or to
Lessee's shipnents in the course of transportation, when
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such loss or damage is caused solely by fire set by
| oconotives operated by Railway Conpany.

Wi | e CERCLA does not permt the avoidance of liability vis-a-vis
t he governnent, both CERCLA® and LEQA* specifically recognize the
enforceability of indemification agreenents which allocate
environnental liability anong responsible parties.

The Seventh G rcuit recently recogni zed that a party may
contract to indemnify another for environnental liability even
t hough CERCLA was not in existence at the tinme of contracting.
See Kerr-MGee Chem Corp. v. Lefton Iron & Metal Co., 14 F. 3d
321, 327 (7th G r.1994). The broad | anguage of the
i ndemmi fication agreenents at issue herein evince a strong intent
by the |l essee to indemnify L & A for all liability arising in
connection with the occupancy or use of the land. W hold that

the indemmification agreenents were intended to cover all forns

sSee 42 U.S.C. § 9607(e) (1),

No i ndemi fication, hold harm ess, or simlar agreenent
or conveyance shall be effective to transfer fromthe
owner or operator of any vessel or facility or from any
person who may be liable for a release or threat of

rel ease under this section, to any other person the
liability inmposed under this section. Nothing in this
subsection shall bar any agreenent to insure, hold
harm ess, or indemify a party to such agreenent for
any liability under this section.

(enphasi s supplied).
‘La. Rev. Stat. Ann. 8§ 30:2276(1) (Wst 1989),

Nothing in this Chapter shall bar a cause of action
that an owner or operator or any other person subject
to liability under this Section or a guarantor has or
woul d have by reason of indemification, subrogation,
or ot herw se agai nst any person.
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of

liability, including liability under CERCLA and LEQA, even

t hough environnental liability under these statutes was not

specifically contenplated at the tinme of contracting. Thus, the

question before the Court is whether Joslyn assuned all of

Lincoln's obligations under the | eases, or nerely those

obligations which arose after the date of the assignnent.

B. Assi gnnent

The next step in our analysis is to exam ne the scope of the

assignnent fromLincoln to Joslyn to determ ne exactly what was

conveyed. Qur starting point is the |anguage of the assunption

agreenent between Joslyn and L & A

1. Terns of the Assignnment

The assunption agreenent between Joslyn and L & A executed

on August 14, 1950, provides in relevant part,

As of the 24th day of July, 1950, the undersigned
purchased from Li ncoln Creosoting Conpany, Inc., of
Shreveport, Louisiana, subject to your approval, all of its
right, title and interest in and to the follow ng contracts:

2. Lease Agreenent dated June 11, 1942, executed by you
and said Lincoln Creosoting Conpany, Inc. covering 2.33
acres, nore or less, out of the SW/4 of Section 21,
Township 18 North, Range 13 West, Bossier Parish, Louisiana.

3. Lease Agreenent dated Novenber 11, 1949, executed by
you with said Lincoln Creosoting Conpany, Inc. covering an
irregul ar parcel of |and between M| e Post B-104.17 and B-
104.41 in Bossier City, Bossier Parish, Louisiana.

Under dates July 24th and 25th, 1950, said Lincoln
Creosoting Conpany, Inc. by letters to you confirned its
said sales and assignnents to the undersigned.

If you will approve this purchase and transfer by so
i ndi cating on each copy of this letter, an original and four
copi es of which are enclosed, and return one copy to the
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above address, the undersigned agrees to carry out and
perform as well as to be bound by all the terns and

provi sions of said Industry Track Agreenent of January 16,
1936, and said Lease Agreenents of June 11, 1942 and
Novenber 11, 1949, all of which are incorporated herein by
reference with the sane like effect as if copied herein in
full.

(enphasis supplied). |In addition to the |anguage contained in
the assunption agreenent, the 1942 | ease contai ned the foll ow ng
provi si on,

Every undertaking herein shall have the effect of a
covenant. Carrier's undertakings are limted to Carrier's
express covenants herein. Carrier's inplied covenants are
limted to Carrier's estate in Prem ses. Covenants herein
shall inure to or bind each party's heirs, |ega
representatives, successors and assigns, but Prem ses shal
not be sublet nor shall Lessee's rights be transferred or
assigned voluntarily or involuntarily. Carrier or Lessee
may wai ve any default at any tine of the other wthout
affecting or inpairing any rights arising from subsequent
defaul t. ...

(enphasis supplied). The 1949 | ease contained a simlar
provi si on:

The | ease shall not be assigned or in any manner transferred

nor said prem ses or any part thereof sublet, used or

occupi ed by any party other than the Lessee, nor for any

pur pose other than that specified herein, wthout the

witten consent of the Railway Conpany. The provisions of

this | ease shall be binding upon any assi gnee or sub-tenant
of the Lessee.
(enphasi s supplied).

Under Loui siana law, an assignee is only bound to the extent
of the obligations assuned. See La.Cv.Code Ann. art. 1822 (West
1987). Wiile we have been unable to find any Louisiana authority
addressing the specific issue at hand, an understandi ng of the
general |aw of obligations provides us wth sufficient guidance

to determ ne how a Loui siana court would decide this issue.
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Therefore, as an initial matter, we nust set out the applicable
rules of obligations gl eaned from Loui siana | aw.
2. Real or Personal Obligation
Loui si ana | aw recogni zes two basic types of obligations, and
corresponding rights: an obligation, and the correlative right
to demand its performance, can be either real or personal.?®
[T]he term"real right" under the civil law is synonynous
Wth proprietary interest, both of which refer to a species
of ownership. Oamnership defines the relation of nman to
things and nmay, therefore, be declared against the world. A
personal right, on the other hand, defines man's
relationship to man and refers nerely to any obligation one
owes to anot her which nmay be declared only against the
obl i gor.
Reagan v. Miurphy, 235 La. 529, 105 So.2d 210, 214 (1958). 1In
ot her words, a personal right is the "legal power that a person
(obligee) has to demand from anot her person (obligor) a
performance consisting of giving, doing, or not doing a thing."
A. N. Yiannopoul os, Louisiana Cvil Law Treatise, Property § 203,
at 370 (3d ed. 1991).
The distinction between real and personal obligations is
i nportant when determ ni ng whet her an obligation has been
transferred.

A real obligation is transferred to the universal or
particul ar successor who acquires the novabl e or i movabl e
thing to which the obligation is attached, w thout a speci al
provision to that effect.

But a particular successor is not personally bound,
unl ess he assunes the personal obligations of his transferor

Wth respect to the thing, and he may |i berate hinsel f of
the real obligation by abandoning the thing.

°See La.Civ.Code Ann. arts. 1763-66 (West 1987).
11



La.Cv. Code Ann. art. 1764 (West 1987); see also A N
Yi annopoul os, Louisiana Gvil Law Treatise, Property § 210, at
385 (3d ed. 1991),

From the viewpoint of transferability, obligations are
either nontransferable (strictly personal) or transferable,
whet her actively or passively (heritable and real
obligations). Fromthe viewoint of the nature of the
transferee's responsibility, transferable obligations are
either heritable or real. Heritable obligations are
transferable obligations that result in personable
responsibility to the transferee. Real obligations attach
to i movabl e property and do not result in personal
responsibility of the obligor. The obligor is thus held to
a duty nerely in his capacity as possessor and may free

hi msel f by abandoni ng the i nmovabl e.

Thus, a real right attaches to the property (novabl e or
i movabl e) and is automatically transferred to a subsequent
successor in interest to the property. The transferability of a
personal obligation, in contrast, depends on whether the
obligation is classified as "heritable" or "strictly personal."”
Loui siana Cvil Code Article 1765 defines "heritable
obligation" as foll ows:
An obligation is heritable when its perfornmance nay be
enforced by a successor of the obligee or against a
successor of the obligor.
Every obligation is deened heritable as to all parties,
except when the contrary results fromthe terns or fromthe

nature of the contract.

A heritable obligation is al so transferabl e between
l'iving persons.

Article 1766 defines "strictly personal” obligation:
An obligation is strictly personal when its performance
can be enforced only by the obligee, or only against the
obl i gor.

When the performance requires the special skill or
qualification of the obligor, the obligation is presuned to
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be strictly personal on the part of the obligor. Al
obligations to perform personal services are presuned to be
strictly personal on the part of the obligor.

When the performance is intended for the benefit of the
obl i gee exclusively, the obligation is strictly personal on
the part of that obligee.

Wth this background, we nust determ ne whether the indemity
cl auses are personal or real obligations, and, if the obligations
are personal, whether they are heritable or strictly personal.
3. Cassification of Cbligation

The indemity clauses at issue are personal rather than
real obligations. There is no indication that the
i ndemmi fication agreenents were intended to create a real
obligation upon the land itself, but rather were intended to bind
the | essee personally.® It is also plain that these personal
obligations fall into the heritable rather than the strictly
personal classification.

Under the G vil Code, all obligations are deened heritable.

See La.Cv.Code Ann. art. 1765 (West 1987) ("Every obligation is

6See e.g. Leonard v. Lavigne, 245 La. 1004, 162 So.2d 341,
343 (1964); E.P. Dobson, Inc. v. Perritt, 566 So.2d 657, 659
(La. App. 1990),

Al t hough the | ease provisions generally are stated to
be binding on the heirs and assigns of the parties, the
non-conpetition agreenent does not state that it is a
covenant running with the land or binding on future
owners of the |lessor's other property, nor does the
agreenent refer to a general plan of devel opnent or
purport to inure to the benefit of other owners in the
area of developnent. The restriction is for the
benefit of this |essee only; not for the benefit of
any owner in the affected area. It is personal to the
| essee in the operation of |essee's particul ar business
on the | eased property.

13



deened heritable as to all parties, except when the contrary
results fromthe ternms or fromthe nature of the contract"). The
| eases at issue provide no evidence that a contrary result was
intended. In fact, there is no indication that performance was
intended to be rendered by a specific party, but rather that L &
A woul d be indemified by the occupier and user of the land. W
find that the agreenents were heritable as a matter of law. As
an inportant corollary, the right of L & Ato be indemified was
also clearly personal. Therefore, L & Ais entitled to
i ndemmi fication even though it is no |onger the owner of the
| and.
4. Joslyn's Argunent

Before we apply the I egal concepts we have set out, it is
useful to explore Joslyn's argunents to determ ne whether it has
presented any authority inconsistent with our general
under st andi ng of Louisiana law. Joslyn first cites two conmobn
| aw commentators for the proposition that its obligations under
the assigned | ease are prospective fromthe date of the
assi gnnent .

First, Joslyn quotes Friedman on Leases for the proposition
that privity of estate does not create liability for breaches

occurring prior to assignnent.’” Wile we need not decide the

'M1lton R Friedman, Friedman on Leases, § 7.501cl, at 356-
57.

The assignee's liability created by privity of estate
does not include anything that accrued before the
assignnent. The assignee is not liable for breach by
the original tenant or by a prior assignee. Nor is he

14



result under the common [ aw, we note that Joslyn's reliance on
this statenent is msplaced in that the theory of liability at

i ssue is not based on privity of estate, but rather on
contractual liability arising under the terns of the transferred
| ease.

Joslyn al so quotes Anerican Law of Property for the
proposition that in absence of an assunption agreenent, an
assignee is not in privity of contract with the |essor, and
therefore can only be held liable on the basis of privity of
estate.® Once again, reliance on this language is msplaced. As
di scussed above, the transfer of the |l ease fromLincoln to Joslyn
was by witten assignnent. The assunption agreenent was
delivered to, and approved by, L & A before the assignnent took
pl ace. Therefore, in common law terns, Joslyn's liability arises

fromprivity of contract, not privity of estate. The common | aw

Iiable for rent payable before the assignnment to him
even if this covers a period subsequent thereto. Al
this is true, but requires anplification. An assignee
is not personally liable for prior breaches, but he
takes the | ease subject to forfeiture if the breaches
are not cured.

8Ameri can Law of Property, 8§ 9.5, at 365 (1952).

In the absence of an assunption agreenent, the assignee
of the covenantor is under no privity of contract
liability, so that the only basis for liability on his
part is on the basis of privity of estate. Therefore,
as soon as he in turn reassigns the burdened estate he
has term nated his privity of estate and so will not be
liable for future breaches of the covenant. O course,
he remains liable for all breaches that occurred during
the period of the ownership of the burdened estate, but
he is not |iable for breaches occurring prior to the
time in which he acquired the estate, nor for those
occurring subsequent to the date he disposes of it.

15



seens to mrror the civil rule—the scope of liability is
determ ned by the scope of the assunption.?®

The portions of Droit Cvil Francais quoted by Joslyn are
consi stent with our understandi ng of Louisiana |aw. ® The French

authorities referenced in Droit Cvil Francais concur with

°See MIton R Friedman, Friedman on Leases, 8§ 7.501c2(a),
at 360 (3d ed. 1990),

| f the assignee assunes "wth the sane force and effect
as if he had executed the | ease as tenant," the
assunption includes all liability that had accrued at
the time of the assignnent, as well as the liability

t hereafter accruing.

Id. at § 7.501c2(b), at 361,

An assignee's agreenent to assune the tenant's
obligations is held, without nore, to exclude existing
breaches and include only obligation accruing
subsequent to the assignnent. But the anpunt of
relevant authority is small. For this reason the
assunption clause should be clear. If it is intended
to be prospective it should be nmade expressly
applicable only to the covenants and conditions on
tenant's part to be perforned and observed from and
after a specified tine. The assignee will then be
clearly under no personal liability for anything that
occurred before the assignnent.

PAubry & Rau, Droit Cvil Francais, in 2 Cvil Law
Transl ations § 176, at 79 (7th ed. 1966),

The particul ar successor is not, as such and as of
right, directly held lIiable for the personal
obligations of his grantor.

Thus, under Art. 871, a legatee by a particular title
is not |liable for the debts of his testator. The
acquisition of a thing would entail grave risks if the
transferees were held liable for debts related to the
thing, wthout being notified by them

A | essor who has stipulated that the | essee will pay
all the taxes including the real estate tax can not
claimfroman assignee of the |ease a reinbursenent for
t he paynent of taxes due before the assignnent.
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Loui siana | aw that a successor in interest to an i nmovabl e takes
t hose personal obligation of its predecessor which were known and
specifically assuned.
5. Application

Havi ng established the anal ytical framework wi thin which the
determ nation nust be nade, we briefly summari ze our concl usi ons.
First, the indemification agreenents are valid nethods of
apportioning liability under CERCLA and LEQA anong the
responsi ble parties. Second, these indemification agreenents
are heritable, personal obligations for which the assignee is
responsible only if they were specifically assuned.

We hold as a matter of |aw the | anguage of the assunption
agreenent displays the intent of Joslyn to assune all of the
obligations of Lincoln under the lease.' |n the assunption
agreenent, Joslyn specifically states that

t he undersigned [Joslyn] agrees to carry out and perform as
well as to be bound by all the ternms and provisions of said

I ndustry Track Agreenent of January 16, 1936, and said Lease

Agreenents of June 11, 1942 and Novenber 11, 1949, all of
whi ch are incorporated herein by reference with the sane
like effect as if copied herein in ful
(enphasis supplied). This language clearly expresses Joslyn's
intent to take over all obligations under the referenced

contracts. There is no |language of limtation contained in the

assunption agreenent, and no attenpt was made to |limt the

I\here the | anguage of the contract is clear and
unanbi guous, there is no need to go outside the four corners of
the docunent to determne the parties' intent. See Anerican
Waste & Pollution Control Co. v. Jefferson Davis Parish Sanitary
Landfill Commin, 578 So.2d 541, 564 (La.App.1991), cert. denied,
581 So.2d 694 (La.1991).
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assunption to prospective obligations. W find as a matter of
| aw t hat Joslyn accepted a general assignnment of the |eases and
thereby agreed to performall of Lincoln's obligations
t her eunder .
6. Solidarity
Havi ng determ ned that Joslyn assuned all of Lincoln's
obligations under the | eases, we nust next assess the extent of
Joslyn's liability to L & A Under the Louisiana Cvil Code, it
is clear that the witten assunption agreenent between Joslyn and
L & A rendered Joslyn liable under the terns of the |eases, but
did not release Lincoln fromliability. See La.C v.Code Ann.
art. 1821 (West 1987),
An obligor and a third person may agree to an
assunption by the latter of an obligation of the forner. To
be enforceable by the obligee against the third person, the

agreenent nust be nmade in witing.

The obligee's consent to the agreenent does not effect
a rel ease of the obligor.

The unrel eased obligor remains solidarily bound with
the third person.

(enmphasis supplied). The solidarity of Lincoln and Joslyn
creates a special relationship which renders each of them
individually liable for the whole performance. See id. at art.
1794,

An obligation is solidary for the obligors when each
obligor is liable for the whole performance. A performance
rendered by one of the solidary obligors relieves the others
of liability toward the obligee.

L & A could therefore, at its option, demand perfornmance under

the I ease fromeither Lincoln or Joslyn. See id. at art. 1795.
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An obligee, at his choice, nmay denand the whol e
performance fromany of his solidary obligors. A solidary
obligor may not request division of the debt.

Unl ess the obligation is extinguished, an obligee may
institute action against any of his solidary obligors even
after institution of action against another solidary
obl i gor.

see also id. at art. 1800,

A failure to performa solidary obligation through the
fault of one obligor renders all the obligors solidarily

liable for the resulting damages. |In that case, the
obligors not at fault have their renedy against the obligor
at fault.

Under the code, once Joslyn assuned all of the obligations
of the | ease, without reservation, it becane inextricably bound
with Lincoln for performance of the | ease obligations. L & A, by
approvi ng the assignnent of the |ease to Joslyn, gained the
benefit of having two parties solidarily obligated to perform
under the | ease. Under this arrangenent, Joslyn nade itself
liable vis-a-vis L & A for Lincoln's performance under the
indemmity clause. Wile Joslyn would certainly have a right of
subrogation agai nst Lincoln, Joslyn—-not L & A-assuned the risk of
Lincoln's insolvency. See id. Joslyn cannot be allowed to
thwart the terns of the indemity cl ause, nor escape its
inevitable liability under the code, sinply by initiating suit
itself. Had L & Ainitiated suit to enforce the indemity
cl ause, Joslyn would be liable to L & Afor Lincoln's
envi ronnent al danmage. The sane result nust occur where suit is
filed by Joslyn.

C. Novation by the 1967 Lease
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For the first time on appeal, ! Appellant clains that any
obligations that it took by assignnment from Lincoln were rel eased
by L & A upon execution of the 1967 | ease. The 1967 | ease
provi ded, "This agreenent cancels and supersedes agreenents
bet ween the parties hereto, dated August 14, 1950, and January
15, 1955." Joslyn clains that this | anguage constitutes a
novation of the previous | eases, and that L & A thereby rel eased

it fromits obligation under the 1950 assignnent and 1955 | ease.

2"We wi || consider an issue raised for the first tinme on
appeal only if the issue is purely a |legal issue and if
consideration is necessary to avoid a m scarriage of justice."
Citizens Nat'l Bank v. Taylor (In re Goff), 812 F.2d 931, 933

(5th Gr.1987). W will not allow parties to raise issues for
the first time on appeal nerely because they believe that they
m ght prevail if given the opportunity to try the case again on a

different theory. See id. (citing Holiday Inns, Inc. v.
Al berdi ng, 683 F.2d 931, 934 (5th Cir.1982)).

The Suprenme Court has afforded a limted exception to
this rule. See Mdses H Cone Menorial Hosp. v. Mercury
Constr. Corp., 460 U.S. 1, 103 S.Ct. 927, 74 L.Ed.2d 765
(1983). In Mdses H Cone, the Court concluded that, "in
view of the special interests at stake and the apparent | ack
of any prejudice to the parties,”" the court of appeals had
di scretion to consider an issue not decided in the district
court. Id. at 29, 103 S.C. at 944.

As expl ained by the Court, 28 U S.C. 8§ 2106 gives an
appel late court "sone latitude in entering an order to
achieve justice in the circunstances.” 1d. That section
provi des:

The Suprenme Court or any other court of appellate
jurisdiction may affirm nodify, vacate, set aside or
reverse any judgnent, decree, or order of a court
lawful Iy brought before it for review, and may renmand
the cause and direct the entry of such appropriate

j udgnent, decree, or order, or require such further
proceedi ngs to be had as may be just under the

ci rcunst ances.

28 U.S.C. § 2106
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Not wi t hst andi ng the questionable tineliness of this
contention, the argunent fails on its nerits. Under Louisiana
| aw, a novation nust be clear and unequivocal. La.C v.Code. Ann.
art. 1880 (West 1987). Even assum ng, ad arguendo, that the
above cited | anguage constitutes a novation of the referenced
docunents, the | anguage does not constitute a express novation of
the 1942 and 1949 | eases. The |eases are sinply not nentioned.
At nost, the |anguage effectuated a novation of the assunption
agreenent, and thereby negated L & A's witten approval of the
assignnent.®* Novation of the assignnent agreenent does not, and
cannot, affect the validity or effectiveness of the assignnent
fromLincoln to Joslyn. The | eases thensel ves were not novat ed,
nor was the agreenent between Lincoln and Joslyn changed.
Therefore, Joslyn's duty, as assignee of the 1942 and 1949
| eases, was not affected by the purported novation of the 1950
assi gnnent agreenent and the 1955 | ease.

Even w thout the assunption agreenent, Joslyn and Lincoln
were solidarily bound by the assignnment. Wthout an express
novation of the 1942 and 1949 | eases, this solidarity is
unaffected, and L & A retains the option to seek indemity from
ei ther Joslyn or Lincoln.

V. KOPPERS' CERCLA LIABILITY

B\While in another context the lack of witten approval nmay
have given L & A cause to conplain about the validity of the
assignnent, this issue is not before us. |In addition, it is
clear that at the tine the assignnment was conpleted, valid
written approval was given, thus, the subsequent w thdrawal of
approval is of no nonent to our anal ysis.
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The final issue before us is whether Joslyn is entitled to
contribution from Koppers. To prevail on this issue, Joslyn nust
first establish Koppers' liability under CERCLA.

To establish a prima facie case of liability in a CERCLA
cost recovery action, a plaintiff nust prove: (1) that the
site in question is a "facility" as defined in 8 9601(9);
(2) that the defendant is a responsible person under 8§
9607(a); (3) that a release or a threatened rel ease of a
hazar dous substance has occurred; and (4) that the rel ease
or threatened rel ease has caused the plaintiff to incur
response costs.

Amoco G| Co. v. Borden, Inc., 889 F.2d 664, 668 (5th Cr.1989).
It is undisputed that the site in question is a facility as
defined in 8 9601(9), that a release or threatened rel ease has
occurred and that Joslyn has incurred response costs. Thus,
Joslyn's burden is to show that Koppers is a "responsible party"
under CERCLA and LEQA.

To be liable as a responsi ble party under CERCLA, Koppers
must fall into one of the categories set out in CERCLA section
107(a), 42 U. S.C. 8§ 9607(a):

(1) the [present] owner and operator of ... a facility,

(2) any person who at the tine of disposal of any hazardous

subst ance owned or operated any facility at which such

hazar dous substances were disposed of,

(3) any person who by contract agreenent, or otherw se

arranged for disposal or treatnent, or arranged with a

transporter for transport for disposal or treatnent, of

hazar dous substances owned or possessed by such person ...,
and

(4) any person who accepts or accepted any hazardous

subst ances for transport to disposal or treatnent facilities

or sites selected by such persons, fromwhich there is a

rel ease, or a threatened rel ease which causes the incurrence

of response costs...
Simlarly, LEQA inposes liability in solido on the follow ng
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per sons:

Al |l persons who have generated a hazardous substance

di sposed of at the site, transported a hazardous substance

to the pollution source or facility, contracted to have a

hazar dous substance transported to the pollution source or

facility, or disposed of a hazardous substance at the

pol lution source or facility shall be presuned to be liable

in solido by the court for the cleanup of the site...

La. Rev. Stat. Ann. 8§ 30:2276 (West 1989). Under both statutes,
Koppers' liability depends on whether a disposal occurred during
its owership of the site. The district court found that no

di sposal occurred during Koppers' ownership of the site, and
therefore held that Koppers was not a responsible party under

ei ther statute.

Josl yn makes two argunents that Koppers is a responsible
party. First, that Koppers' renoval of various equipnment from
the plant resulted in a "disposal" under Tangl ewood East
Honmeowners v. Charl es-Thomas, Inc., 849 F.2d 1568 (5th Cr.1988).
Second, that regardl ess of Koppers' activities on the site,
Koppers took the property wth know edge of the environnental
probl em and shoul d not be able wal k away fromthe problens on the
site. This argunent is |oosely based on CERCLA policy as set out
by the Fourth Grcuit in Nurad, Inc. v. WIlliamE. Hooper & Sons
Co., 966 F.2d 837, 845-46 (4th Cr.1992), cert. denied sub nom,
Mumaw v. Nurad, Inc., --- US ----, 113 S.C. 377, 121 L.Ed.2d
288 (1992).

A. Disposal by Renoval of Equi pnment

I n Tangl ewood, we adopted the definition of disposal set

out in RCRA at 42 U. S.C. § 6903(3),
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The term "di sposal” neans the discharge, deposit, injection,

dunpi ng, spilling, |eaking, or placing of any solid waste or

hazardous waste into or on any |land or water so that such

solid waste or hazardous waste or any constituent thereof

may enter the environment or be emtted into the air or

di scharged into any waters, including ground waters.
Tangl ewood East Honmeowners v. Charl es-Thonas, Inc., 849 F.2d at
1573. I n Tangl ewood, we al so recogni zed that "this definition of
di sposal does not limt disposal to a one-tine occurrence—there
may be ot her disposals when hazardous materials are noved,
di spersed, or released during landfill excavations and fillings."
| d.

The district court found:

The court finds that the evidence does not establish that

Koppers dismantled the entire treatnent plant nor does it

establish that Koppers all owed any anount of hazardous

subst ances to be discharged onto the site because not a

single witness testified to facts of any spillage by

Koppers. Joslyn has sinply failed to prove by a

preponderance of the evidence that Koppers owned or operated

the site at the tine of disposal of toxins.
(enphasis in original). As stated above, factual findings of the
district court are reviewed under a clearly erroneous standard.
See F.D.I.C. v. MFarland, 33 F.3d 532, 536 (5th Cr.1994); see
also, AMInt'l, Inc. v. International Forging Equip. Corp., 982
F.2d 989, 998 (6th G r.1993) (Wether there has been a disposa
under CERCLA is a question of fact to be decided by a district
court and to be reviewed under the clearly erroneous standard).
We nust affirmthe district court's findings unless we are |eft
with the firmand definite conviction that a m stake has been
made. Haber G| Co. v. Swinehart (In re Haber Gl Co.), 12 F. 3d

426, 434 (5th Gir.1994).
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Havi ng revi ewed Joslyn's argunents and the rel evant portions
of the record, we are unable to say that the district court's
conclusions were clearly erroneous. Joslyn's argunents go
primarily to the weight and credibility of certain evidence.

Wei ght and credibility assessnents are within the province of the
trier of fact, and cannot, w thout nore, constitute clear error.
B. Nurad v. WIliam E. Hooper & Sons Co.

Joslyn cites Nurad for the proposition that Koppers is a
responsi bl e party under CERCLA sinply by virtue of being a past
owner of the contam nated property. Joslyn would have us read
Nurad to require a finding of liability regardl ess whet her
Koppers i ntroduced hazardous substances to the site or whether a
di sposal occurred during Koppers ownership of the site. W do
not believe that Nurad's definition of disposal can be read so
broadly, and we decline to expand the Fourth Crcuit's reasoning
to elimnate the disposal elenent of CERCLA |iability.

1. Definition of D sposal

The Fourth Circuit recognized that disposal is a necessary
el enment of liability, but provided the follow ng definition of
di sposal

[We hold that § 9607(a)(2) inposes liability not only for

active involvenent in the "dunping" or "placing" of

hazardous waste at the facility, but for ownership of the
facility at a tinme that hazardous waste was "spilling" or

"l eaki ng. "

Nurad, Inc. v. WIlliamE. Hooper & Sons Co., 966 F.2d at 846.

Under this definition, the court found that a previous property

owner was |iable—+though it had not actively contam nated the
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property—because mneral spirits were |eaking from underground
storage tanks during its ownership of the property.

Whil e we decline to decide whether this circuit should adopt
the Fourth Crcuit's definition of disposal, Joslyn has failed to
show t hat any hazardous waste "l eaked" or "spilled" during
Koppers' ownership of the property. The district court
specifically found that "There is no evidence that |eaking or
spilling of hazardous substances occurred during Koppers' brief
period of ownership." Joslyn has provided no evidence which
woul d lead us to believe that this determ nation was clearly
erroneous.

2. Policy

Joslyn's final attenpt at bootstrapping its clainms under the
Nurad holding arises fromthe Fourth Grcuit's exposition of the
policy behind CERCLA

It is easy to see how the district court's requirenent of
active participation would frustrate the statutory policy of
encouragi ng "voluntary private action to renedy

envi ronment al hazards." Under the district court's view, an
owner could avoid liability sinply by standing idle while an
envi ronnental hazard festers on his property. Such an owner
could insulate hinself fromliability by virtue of his
passivity, so long as he transfers the property before any
response costs are incurred. A nore conscientious owner who
undertakes the task of cleaning up the environnental hazard
woul d, on the other hand, be liable as the current owner of
the facility, since "disposal" is not a part of the current
owner liability schene under 42 U S. C. §8 9607(a)(1l). The
district court's view thus introduces the anonmal ous
situation where a current owner, such as Nurad, who never
used the storage tanks could bear a substantial share of the
cl eanup costs, while a forner owner who was simlarly
situated would face no liability at all. A CERCLA regine
whi ch rewards indifference to environnental hazards and

di scourages voluntary efforts at waste cl eanup cannot be
what Congress had in m nd.
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ld. at 845-46. Joslyn clains that to all ow Koppers—a
sophi sti cated purchaser who knew of the contam nati on—+0 escape
liability in this situation would frustrate the purposes of
CERCLA as set out by the Fourth Grcuit.

We decline to follow Joslyn's reasoning for two reasons.
First, as stated previously, to be found |liable under the CERCLA
statutory schene, a forner owner nust have owned the property
during a period when a disposal occurred. W have already
affirmed the district court's finding that a disposal did not
occur during Koppers ownership, and we decline to read the
di sposal requirenent out of the statutory schene.

Second, an even |arger policy consideration overshadows the
policy elucidated by the Fourth Grcuit. In this instance,
unli ke Nurad and the majority of cases on the subject, suit is
bei ng brought by a forner owner who is the primary contam nator
of the property. In Nurad, suit was brought by the current owner
who was not responsible for the contam nation. To allow Joslyn
to recover under Nurad's policy—Ao avoi dance of liability through
inaction—+lies in the face of the polluter pays principle.

Josl yn—a ni neteen year polluter of the site—+s proposing a
schene under which it could defray part of its clean-up cost by
passi ng the contam nated property through a series of innocent
| andowners and then, when the contam nation is discovered,
demandi ng contribution fromeach. Not only does this violate the
very policy that Joslyn purports to chanpion, but it would allow

a polluter to escape a portion of its liability by conveying the
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property while ignoring the contam nation which it caused. Wile
Congress determ ned to encourage cl ean-up by hol ding the current

| andowner |iable for the pollution regardless of fault and then
permtting contribution frompast polluters, 8 9607(a)'s disposal
requi renment for prior |andowners elimnates the | egal | egerdemain
that Joslyn is attenpting.

We conclude as a matter of |law that Joslyn has failed to
carry its burden of showing that a disposal occurred during
Koppers' ownership of the property. Koppers is not a CERCLA or
LEQA responsi ble party, and therefore not |iable for any portion
of Joslyn's clean-up costs.

VI . CONCLUSI ON

For the foregoing reasons, the holding of the district court

i s AFFI RVED.
APPENDI X A
DATE PARCEL ONE PARCEL TWO
1935 Omed by Lincoln Owmed by L & A
1938 April 30
Porti ons | eased
to Lincoln
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DATE PARCEL ONE PARCEL TWO
1942 June 11
Addi ti onal Portions
| eased to Lincoln
1949 Novenber 11
Addi ti onal Portions
| eased to Lincoln
1950 Auqust 1 August 14
Josl yn purchases Lincoln assigns its
| eases to Joslyn
1955 January 15
Joslyn | eases addi ti onal
portions of the parcel
1967 Cct ober 12
Joslyn | eases addi ti onal
portions of the parcel
1969 Decenber 1
Kopper s purchases
1970 By agreenent with L & A
Joslyn assigns its 1967
| ease to Koppers
1971 Myatt fam |y purchases
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