IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5570

CASSANDRA Mac ARTHUR
Pl ai ntiff-Appellant,
vVer sus
UNI VERSI TY OF TEXAS HEALTH CENTER AT
TYLER and M CHAEL W LSON, sued in
hi s individual and official capacities,
Def endant s- Appel | ees,

and

Rl CHARD PAI NTER, sued in his individua
and official capacities,

Def endant - Appel | ee-
Cr oss- Appel | ant .

Appeal fromthe United States District Court for the
Eastern District of Texas

(February 8, 1995)
Bef ore GOLDBERG JOLLY, and WENER, C rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Cassandra MacArthur, a research |aboratory technician, filed
this enpl oynent discrimnation action against University of Texas
Health Center at Tyler, and against Dr. Richard Painter and Dr.
M chael WI|son, who worked with her at the Health Center. The
district court submtted to the jury special interrogatories on

MacArthur's clains of sex discrimnation, Fi r st Amrendnment



retaliation and intentional infliction of enotional distress. The
jury refused to award her damages on her clains of First Anendnent
retaliation or sex discrimnation, but found in her favor and
against Dr. Painter on the state law claim of intentional
infliction of enotional distress. On appeal, she raises severa
evidentiary rulings related to the Title VII retaliation claim
whi ch she pl eaded, but which she failed to present to the jury for
determ nati on. Dr. Painter cross-appeals and challenges the
sufficiency of the evidence to support the jury's award of damages
to MacArthur for intentional infliction of enotional distress.
Upon review of the record, we dismss the appeal of MacArthur's
Title VIl retaliation claimand reverse judgnent agai nst Painter on
intentional infliction of enotional distress.
I

Cassandra MacArthur worked for University of Texas Health
Center at Tyler ("UTHC') as a research lab technician in the
bi ochem stry departnment for approximtely six years. During her
enpl oynent with UTHC, MacArthur's direct supervisor was Dr. Al an
Cohen, a biochemstry faculty nenber and Executive Associate
Director of UTHC. Dr. R chard Painter was the departnent chair of
bi ochem stry and Dr. M chael WIson was the Assistant Director of
Human Resources whil e MacArt hur worked for UTHC. This case arises
out of all eged events occurring between MacArthur and Dr. Painter.

Many of the details of these events are di sputed anong the parties.



Probl ens began bet ween MacArt hur and Painter in October 1988,
when MacArthur reported to Cohen an incident in which Painter
yel l ed and screaned at a femal e enpl oyee, Ferdicia Carr. MacArthur
testified that she conpl ained to Cohen that Painter "can't conti nue
to abuse wonen in this manner." Cohen--a witness friendly to
MacArthur--testified, however, that he did not renenber whether
MacArthur conplained of Painter's alleged sex discrimnation.
MacArt hur, nevertheless, argues that Painter began to retaliate
agai nst her after she reported this single incident. The most
serious of these alleged retaliatory events by Painter and WI son
agai nst MacArthur occurred i n August 1989 when MacArt hur adm ttedly
and erroneously disposed of radiation in the regul ar wast ebasket,
rather than in the radi oactive materi als wast ebasket. As a result
of this error, the Radiation Safety Commttee first placed
MacArt hur on probation, allowing her to use radiation only under
supervi si on. The commttee ultimately indefinitely revoked her
privilege to use radiation when it found her inconpetent not only
in disposal, but also in use of the radioactive materials. This
sanction resulted in MacArthur's denotion and salary reduction.
Cohen war ned MacArthur in a nmenmorandumdat ed June 19, 1990, that if
she failed to have her radiation privileges reinstated by
Decenber 6, 1990, she would be term nated. MacArt hur resigned
approxi mately one week after receiving this menorandum MacArt hur
argues that UTHC inposed an exaggerated discipline on her as

conpared to that resulting from other nbre serious radiation



probl ens by co-workers. She contends that this was the result of
Pai nter's invol venent and control of the commttee that ultimtely
i nposed the puni shnment.!?

Addi tionally, McArthur argued that an incident involving
Painter's laboratory technician, Ilzola WIIlianms, constituted
further unlawful retaliation. WIIlianms asked MacArthur to assi st
her with using an i ncubator. Over the weekend, MacArthur adjusted
a swtch on the incubator in an attenpt to correct the pace of the
machi ne. She reported this fact later to Wllianms who in turn
informed Painter. On Monday, Painter found the cells in the
i ncubat or dead and bl aned MacArthur. He then wote a nenorandumto
Cohen, recomrending that MacArthur be restricted fromthe tissue
culture facility. He also yelled at MacArthur to stay out of his
| aboratory. MacArthur argues that Painter, thus, "threatened [ her]
career when he nmade public, trunped-up charges of sabotage agai nst
[her]."2

Wth respect to Dr. Wlson's retaliation, MacArthur points to
the internal grievance she filed wth WIlson's departnent after the

i ncubat or incident occurring in Dr. Painter's |aboratory against

IDr. Painter supervised, and performed routine enployee
eval uations for all but one nenber of the Commttee. Additionally,
Pai nter was a nenber of this Conmttee.

2MacArthur argues that Painter retaliated against her in
several additional incidents, including threatening her wth
scientific m sconduct for using her own blood in an experinent,
writing her up for receiving personal mail at work, and reporting
her for ordering mce fromanother technician's protocol.



Pai nter concerning his "intimdation of wonen." MacArthur argues
that Wlson then retaliated against her for conplaining about
managenent by "torpedoi ng her grievance" and by "l osing" critical
records. Henry Jackson, Director of Affirmative Action and Equal
Enmpl oynent for UTHC, conducted the investigation into MacArthur's
all egations. McArthur argues that during the investigation into
her grievance WIlson stated to Jackson not "to worry" about
Pai nter's concerns that he was receiving no "managerial support,"?
because UTHC still had MacArthur's performance and radiation
problens to resolve. She contends that this statenent indicated
that Wl son was going to use her problens with radi ati on as a neans
to fire her. Jackson testified that he understood this statenent
to nmean that UTHC would be forced to termnate her enploynent
because the Radiation Safety Commttee was going to suspend
indefinitely McArthur's radiation privileges based on her
subst andard performance and problens with radiation.

On COctober 1, 1992, following her resignation in June,
MacArthur filed this suit in the United States District Court for
the Eastern District of Texas agai nst UTHC, and W1 son and Pai nt er
in both their individual and official capacities. She al |l eged

di scrim nati on because of her sex, and retaliation because of her

Wl son and Ron Dodson, the head of Research, were, according
to WIlson, concerned that Jackson was asking too nmany questions
during his investigation of Painter and not giving Painter enough
support. W] son, however, infornmed Dodson that Jackson was only
doing his job and told Jackson "don't worry, we still have the
performance and radi ation issue."”



opposition to sex discrimnation pursuant to Title VIl of the Gvil
Ri ghts Act of 1964. MacArthur further alleged a cause of action
under 42 U.S.C. 8§ 1983 based on retaliation for her exercise of
protected First Anmendnent speech concerning sex discrimnation
She additionally asserted a cause of action under the Equal
Protection Clause of the Fourteenth Armendnent to the United States
Constitution and, finally, a state law claim of intentional
infliction of enotional distress.*

Prior totrial, the defendants submtted to the district court
a notion in limne asking the court to exclude all evidence of
retaliation by UTHC agai nst enpl oyees other than MacArthur. The
court granted the defendants' notion and assigned the case to a
different district court judge for trial. During trial, the
district court excluded certain ot her evidence of fered by MacArt hur
to prove her retaliation clains. MacArt hur argues that the
district court erroneously granted the notion in limne and
erroneously excluded critical evidence that WIlson had previously
retal i ated agai nst ot her enpl oyees who conpl ai ned about nmanagenent .
She al so argues that the district court erred by excl udi ng evi dence
that the Radiation Safety Commttee disciplined other radiation

probl ens nore leniently than it disciplined her.

“0On July 1993, the district court dismssed MacArthur's state
| aw cl ai ns agai nst Wl son and Painter in their official capacities
and dismssed her Title VII clains against WIlson and Painter in
their individual capacities. This decision is not appeal ed.



The district court, wthout objection and with approval of the
parties, submtted to the jury special interrogatories only on
three issues: Title VIl sex discrimnation, First Amendnent
retaliation, and intentional infliction of enotional distress.
MacArthur submtted no interrogatory to the jury on a Title VI
retaliation claim nor was the jury so instructed, nor did she
argue tothe jury retaliation based on Title VII. The jury awarded
MacArt hur $65, 000 for intentional infliction of enotional distress
against Dr. Painter. The jury found in favor of the defendants,
however, on the Title VII sex discrimnation claimand on the First
Amendnent retaliation claim The district court entered judgnment
based on this verdict, dismssing all clains agai nst the defendants
and awarding the plaintiff judgnment of $65,000 on the intentional
infliction of enotional distress claim Pursuant to Rule 59(e) of
the Federal Rules of Civil Procedure, McArthur nade a tinely
motion for a partial new trial, arguing that the district court
erroneously excluded certain evidence of retaliatory treatnent of
"conparatively situated enpl oyees,"” offered to prove her clains of

"discrimnation/retaliation."® The district court, w thout comment

5'n her reply brief filed with this court, MacArthur expl ai ned
that "discrimnation/retaliation" should be deci phered, consi stent
with her intent, to nean retaliation in violation of Title VII of
the Gvil R ghts Act of 1964. She explained that she used this
m xed generic term"because the anti-retaliatory provision of Title
VI refers to retaliation as another prohibited form of
discrimnation.” McArthur did not argue that the district court
erred in failing to submt an interrogatory to the jury related to
discrimnation/retaliation under Title VII.



on the nerits, denied in whole MacArthur's notion for a partial new
trial. McArthur filed atinely notice of appeal fromthe district
court's final judgnent and denial of a partial new trial. Her
appeal, however, only raises error with respect to a Title VII
retaliation claim Furthernore, on appeal, she raises only one
i ssue--that the district court conmtted reversible error by
excluding evidence that would have proved the defendants'
discrimnatory intent in support of her Title VII retaliation
claim The defendants cross-appeal ed argui ng that the evi dence was
insufficient to support the jury's verdict for intentional
infliction of enotional distress.
|1
A
MacArt hur argues that the district court abused its discretion
by excluding certain evidence that she attenpted to present to
establish the defendants' retaliatory intent required with respect
to her Title VII retaliation claim® This evidence consisted of
i ncidents of the defendants' pattern and practice of retaliation

agai nst ot her enpl oyees who conpl ai ned about nmanagenent.

8Al t hough the district court did not give specific rationale
for excluding the evidence in the notion in limne and during
trial, it should be noted that given the state of the record, we
cannot say the district court abused its discretion in excluding
thi s evidence. See EEOCC v. Manville Sales Corp., 27 F.3d 1089,
1092-93 (5th Cir. 1994) (stating that we reviewevidentiary rulings
only for abuse of discretion). As suggested at oral argunent,
MacArthur failed to denonstrate that the excluded evidence was
probative to the question of discrimnation in this case.




In order to resolve this question, we nust exam ne what cl ai ns
are actually before this court on appeal. 1In her notice of appeal,
MacArt hur states that she appeals both the district court's final
judgnent entered in this case and order denying her notion for
partial newtrial. She does not even nention denial of this notion
in her briefs on appeal. Consequently, she has abandoned any i ssue
or claimthat arises fromthe denial of her new trial notion that
i s i ndependent of the underlying judgnent, which she al so appeal s.
See FeED. R App. P. 28(a)(5) ("The argunent must contain the
contentions of the appellant on the issues presented, and the

reasons therefor"); Yohey v. Collins, 985 F.2d 222, 225 (5th Gr.

1993) (holding that appellant abandoned argunent by failing to
argue it in body of brief).

We now turn to exam ne the underlying judgnent to determ ne
what clains and issues are before us--especially focusing on
MacArthur's Title VII retaliation claim The procedural facts
concerning this claim are sinple. MacArt hur pleaded in her
conplaint a cause of action for retaliation under Title VII,
together with First Anmendnent retaliation, sex discrimnation,
intentional infliction of enotional distress, and a violation of
the Equal Protection Cl ause. Each of these clains appeared in the
pretrial order. It is clear, however, that MacArthur ultimately
argued and presented for the jury's determnation only three
cl ai ns: the First Anmendnment retaliation claim the sex

discrimnation claim and the intentional infliction of enotional



distress claim |In her closing argunent, MacArthur argued evi dence
that she contended supported retaliation generally; she did not
refer to retaliation based on Title VIl at any point during this
argunent . It is further clear that the district court did not
instruct the jury on Title VII retaliation; the court instructed
the jury extensively on the law concerning First Amendnent
retaliation, as well as on the other two clains, but did not say a
single word with respect to Title VII retaliation. At the close of
the instructions, when given an opportunity to object, McCArthur
did not object to the court's failure to instruct on Title VI

retaliation. Neither did she object to the omssion of any
interrogatory tothe jury with respect to her Title VIl retaliation
claim’ Her failure to |odge an objection to these om ssions of
Title VII retaliation is all the nore indicative of her intent to
abandon t he cl ai mbecause she specifically objected to the om ssion
of an Equal Protection Cl ause claim which the court overruled; in
ot her words, her failure to object was not inadvertent as though
she were asleep at the swtch. In sum MacArthur failed to argue
this claim failed to have the jury instructed on this claimand
failed to submt this claim for the jury's determ nation and
verdi ct. Under these circunstances, the jury failed to return any

verdict with respect to her Title VII retaliation claim The

court, specifically stated in the final judgnent "pursuant to the

The jury verdict form is produced and attached to this
opi ni on as Appendi x A
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verdict returned by the jury, the Court enters the follow ng
judgnent." The court then dismssed, with prejudice, all clains
agai nst the defendants, except the claimfor intentional infliction
of enotional distress, with respect to which it entered judgnent
for MacArthur. Neither in post-trial notions, nor on appeal, does
MacArthur raise as error the district court's failure to instruct
the jury or submt an interrogatory on Title VII retaliation. Qur
review of the record, therefore, denonstrates that MacArthur
abandoned her Title VIl claimand choose to travel with her First
Amendnent claimfor retaliation based on the exercise of her right
to speak freely.
B

I n appeal ing the final judgnent, MacArthur effectively raised
her clainms of sex discrimnation and First Amendnent retaliation.
She al so effectively raised in her notice of appeal, the denial of
her notion for a partial new trial. She has abandoned each of
these clains on appeal, however, by her failure to argue any of
these clains to this court--her brief arguing only error wth
respect to the Title VII retaliation claim Al t hough sone
confusi on arose between the parties as to whether MacArthur was
appealing her sex discrimnation claim McArthur clarified this
point in her reply brief when she stated that the sole issue on
appeal was that of retaliation. Throughout her briefs, this claim
of retaliation was consistently referred to as "a discrimnation/

retaliation case." She explained that she used this | abel "because
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the anti-retaliatory provision of Title VII refers to retaliation
as another prohibited form of discrimnation." Furt her nor e,
MacArthur's sole argunent for admssibility of the evidence at the
center of this appeal is that its exclusion prevented her from
proving pretext as required under Title VII. In her briefs,
MacArt hur does not refer to her First Amendnent retaliation claim
asingletine. In sum the only conclusion that can be drawn from
the foregoing facts is that MacArthur does not appeal her claim
that the retaliation at issue was for exercising her First
Amendnent rights. See FED. R App. P. 28(a)(5) ("The argunent nust
contain the contentions of the appellant on the issues presented,

and the reasons therefor"); Yohey v. Collins, 985 F.2d 222, 225

(5th CGr. 1993) (holding that appellant abandoned argunment by
failing to argue it in body of brief). | nstead, on appeal
MacArt hur apparently nade a strategic determination that in
retrospect a Title VIl retaliation claimwas a stronger basis for
her sole argunent on appeal that the district court erred in
excl udi ng conparative evidence to establish disparate treatnent.
Thus, in conclusion, we nust dismss this appeal. W do so on
the basis that the one claim that she raises--Title VI
retaliation--was abandoned at the district court, thus is not
enbodied in the district court judgnent, and consequently is not
before this court on appeal. Wth respect to the clains that were

presented to the jury and that are enbodied in the district court's
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final judgnent, she has abandoned these cl ai ns on appeal by failure
to brief and argue. MacArthur's appeal is therefore di sm ssed.
111
A
Finally we turn to Dr. Painter's appeal and consi der whet her
the evidence presented supports the jury's verdict in favor of
MacArthur on intentional infliction of enotional distress. e
review a challenge to the sufficiency of the evidence supporting a
jury verdict to determ ne whet her
reasonable and fair-mnded [jurors] in the exercise of
i npartial judgnment m ght reach different concl usions...
A nere scintilla is insufficient to present a question
for the jury.... However, it is the function of the jury
as the traditional finder of facts, and not the Court, to
wei gh conflicting evidence and i nferences, and determ ne
the credibility of wtnesses.

Boei ng v. Shipnman, 411 F.2d 365, 374-75 (5th Gr. 1969) (en banc).

Before addressing the question of the sufficiency of the
evi dence, however, we nust address the procedural question of
whet her Painter waived his right to challenge the evidentiary
support for the verdict when he failed to renew his notion for
judgnent as a matter of law at the close of all evidence presented
inthis trial. |In accordance with Rule 50(b) of the Federal Rules
of Gvil Procedure, it is well-settled that a notion for judgnent
as a matter of |aw nust be renewed at the conclusion of trial in

order to preserve the review of the sufficiency of the evidence on

- 13-



appeal .® MCann v. Texas City Refining, Inc., 984 F.2d 667, 671

(5th Gr. 1993). In certain limted situations, however, we have

excused techni cal non-conpliance with Rule 50(b). See, e.qg., Davis

v. First Nat. Bank, 976 F.2d 944, 948 (5th Cr. 1992), cert.

denied, 113 S. . 2341 (1993) (Wener, J.); Merwine v. Board of

Trustees for State Institutions, 754 F. 2d 631, 635 (5th Cr. 1985),

cert. denied, 474 U S. 823 (1985). Whether technical nonconpliance

wth Rule 50(b) precludes a challenge to the sufficiency of the
evidence on appeal "should be examned in the light of the
acconpl i shnent of its particul ar purposes as well as in the general
context of securing a fair trial for all concerned in the quest for

truth." Bohrer v. Hanes Corp., 715 F.2d 213, 217 (5th Cr. 1983),

cert. denied, 465 U S. 1026 (1984). This rule serves two basic

purposes: to enable the trial court to re-exam ne the sufficiency
of the evidence as a matter of law if, after verdict, the court
must address a notion for judgnent as a matter of law, and to al ert
the opposing party to the insufficiency of his case before being
submtted to the jury. Bohrer, 715 F.2d at 216. |In Bohrer, |ike

here, the court reserved ruling on a notion for directed verdict

8When the defendant fails to renew the notion for judgnent as
a matter of law at the close of all the evidence, our inquiry is
limted to "whether there was any evidence to support the jury's
verdict, irrespective of its sufficiency, or whether plain error
was commtted which, if not noticed, would result in a 'manifest
m scarriage of justice.'" Coughlinv. Capitol Cenent Co., 571 F. 2d
290, 297 (5th Gr. 1978). Even if no evidence supports the
verdi ct, we cannot render judgnent in favor of Painter, but rather
must order a new trial. MCann, 984 F.2d at 673.

-14-



made at the close of the plaintiff's evidence. 1d. at 217. The
defendants then presented substantial evidence, to which the
plaintiffs presented no rebuttal testinony. 1d. W excused the
defendants' failure to nake a notion at the conclusion of all the
evi dence because the purposes of the rule were satisfied. [d. W
concl uded t hat

[t]o demand a slavish adherence to the procedural

sequence and to require these defendants, in this case,

to articulate the words of renewal once the notion had

been taken under advisenent, would be 'to succunb to a

nomnalism and a rigid trial scenario as equally at

variance as anbush with the spirit of our rules.’

Bohrer, 715 F.2d at 217 (quoting Quinn v. Southwest Wod Prods.

Inc., 597 F.2d 1018, 1025 (5th Gr. 1979)).

Even though Painter failed to conply with the strict terns of
the rule, we conclude that this case is one in which his failure
can be excused. At the close of MacArthur's case-in-chief, Painter
moved for judgnent as a matter of lawon all clainms, including the
intentional infliction of enotional distress claim Wth respect
to this claim the district court judge reserved ruling on the

nmotion, saying that he was going to "carry that notion along...for

the time being." The defendants, including Painter, introduced
numer ous W t nesses. At the close of the defendants' evidence
MacArt hur presented two witnesses in rebuttal. At the cl ose of

this rebuttal testinony, Painter renewed his notion for judgnment as
a matter of law on all clains except intentional infliction of

enotional distress. McArthur sought to reintroduce no evidence.

-15-



The district court denied all notions. Follow ng entry of
j udgnent, Pai nter noved for judgnent notw t hstandi ng the verdict on
the only claim decided against him-intentional infliction of
enotional distress. The judge denied this notion.

The record reflects that the purposes of the rule were
satisfied. W can discern no prejudice to MacArthur by Painter's
failure technically to conply by renewing his notion on the
intentional infliction of enotional distress claim McArthur was
not blind-sided by Painter's failure to call to her attention at
the close of trial to the insufficiency of her evidence. When
Pai nter suggested the deficiency in her proof on the intentional
infliction of enotional distress claimat the close of her case,
she put on no further evidence directed to this claim At the
close of all the evidence, Painter nmade the notion on all other
clains except the intentional infliction of enotional distress
claim which actually was still pending before the court.
Furthernmore, MacArthur acknow edges on appeal that the sane
evi dence that supports her discrimnation andretaliationclainsis
the sole evidence that supports her intentional infliction of
enotional distress claim Thus, for all practical purposes,
MacArt hur was af forded an opportunity at the cl ose of all evidence
to introduce other evidence on the intentional infliction of
enotional distress claim but did not do so. Mdreover, she does

not suggest any additional evidence tending to prove that Painter

-16-



acted outrageously.® This case thus falls in the category with
t hose cases i n whi ch we have excused technical conpliance wwth Rule
50(b). Accordingly, we review this issue under the reasonable

juror standard noted above in Boeing v. Shipman. W now turn to

address the question of the sufficiency of the evidence.
B
(1)

Under Texas law, the tort of intentional infliction of
enotional distress requires that MacArthur nust prove 1) Painter
acted intentionally or recklessly, 2) the conduct was extrene and
outrageous, 3) the actions of Painter caused MacArthur enotional

distress, and 4) the resulting enotional distress was severe.

Twman v. Twynman, 855 S.W2d 619, 621 (Tex. 1993). The sol e issue
that Painter raises on appeal is whether his conduct toward's
MacArt hur was "extrenme and outrageous."

Liability under this cause of action is inposed only "where

t he conduct has been so outrageous in character, and so extrene in

BEven if we did not excuse Painter's failure to conply with
Rule 50(b) and thus reviewed this case under the plain error
standard, our conclusion would be no different than that which we
reach here, except we would be required to go through the futile
exercise of remanding this case for a newtrial. See Purcell v.
Sequin State Bank and Trust Co., 999 F.2d 950 (5th G r. 1993)
(hol di ng unexcusabl e failure to nake notion for judgnent as matter
of law results in review under plain error standard and relief
limted to ordering newtrial). W find the record devoid of any
evi dence establishing that Painter acted "outrageously"--as this
termof art is used in the rel evant cases--towards MacArthur. Thus
no evidence supports the jury's verdict against Painter for
intentional infliction of enotional distress.

-17-



degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a civilized

community." Wrnick Co. v. Casas, 856 S.W2d 732, 734 (Tex.

1993) (quot i ng RESTATEMENT ( SECOND) OF TORTS 8 46 cmt. d. (1965)). The
cause of action does not protect against nere insults, indignities,

and threats. Johnson v. Merrell Dow Pharmaceuticals, Inc., 965

F.2d 31, 33 (5th Cr. 1992). In the enploynent context, a claim
for intentional infliction of enotional distress wll not be
supported by the broad range of conduct | abel ed as "nere enpl oynent
di sputes.” Johnson, 965 F.2d at 33. "In order to properly manage
its business, an enployer nust be able to supervise, review,
criticize, denote, transfer and discipline enployees." Johnson
965 F.2d at 34.

Qur decision in Dean v. Ford Motor Credit Co., 885 F.2d 300

(5th Gr. 1989) isinstructive as to the type of conduct that rises
to the |l evel of "extrene and outrageous” in the enpl oynent context.
In Dean, the plaintiff presented evidence that her supervisor
intentionally placed checks in her purse to nake it appear that the
plaintiff was a thief, or to put her in fear of crimnal charges
for theft of the checks. Dean, 885 F.2d at 307. W held that the
"check incidents...[were] precisely what [took] this case beyond
the real mof an ordinary enploynent dispute and into the real m of

an outrageous one." |d. Simlarly, in Wlson v. Mpnarch Paper

Co., 939 F.2d 1138 (5th Cr. 1991), the plaintiff presented

evi dence of the defendant's outrageous conduct by showi ng that he
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was a forner executive whom def endant conpany sought to humliate
i nto resigning because of his age by forcing himto performroutine
janitorial duties before and in behalf of his fell ow enpl oyees.
Wlson, 939 F.2d at 1145. We noted that various other conduct
conpl ai ned of by the plaintiff, as offensive as it may have been,
was wthin the "realmof an ordinary enploynent dispute.” 1d. at
1144-45. W held, however, that in attenpting to totally humliate
the former executive by requiring him to perform janitorial
services and to clean up after |ower I|evel enployees was the

out rageous conduct that took this case "out of the realm of an

ordi nary enpl oynent dispute."” 1d. at 1145.
(2)

We turn now to exam ne the evidence to determ ne whether a
reasonable juror <could conclude that Painter's conduct was
out rageous. MacArthur argues exactly the sanme evidence supporting
her Title VIl retaliation claim to support her <claim for
intentional infliction of enotional distress. McArthur contends
that Painter acted outrageously by making unfounded accusations
that she had sabotaged one of his experinents conducted in an
i ncubat or . See supra p. 4. Furthernore, she argues that he
threatened to charge her with scientific m sconduct after finding
that she had used her own blood in an experinent she was
perform ng, when she nmay have been infected with hepatitis. See
supra p. 4 n.2. Finally, she argues that Painter exercised

substantial control over the commttee that suspended her radiation
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privileges, a disciplinary response that McCArthur argues was
greatly exaggerated as conpared that inposed for other radiation
errors. See supra p. 3. In sum she contends that evidence of
Pai nter's "prolonged intentional, malicious and vindictive career
threats" proved not only the "discrimnatory intent" needed to
prevail on her Title WVII retaliation claim but also the
"outrageous conduct" necessary to support her intentiona
infliction of enotional distress claim See supra, pp. 3-5.

In connection with each of these individual incidents--the
i ncubat or incident, the blood incident, and the radi ati on di sposal
i nci dent --MacArt hur carel essly or i nconpetently perforned her task.
For exanple, with regard to the incubator incident, MacArthur
adj usted t he pace on the machine, which ultimately ruined Painter's
experinent. Agai n, MacArthur was careless, if not reckless, in
using her own bl ood for an experinent when she was concerned that
she may be infected with hepatitis. Finally with regard to the
radi ati on disposal incident, she erroneously disposed of the
radi ation, and inconpetently perfornmed experinents using the
radi ation, resulting in the indefinite suspension of her radiation
privileges. MacArthur hardly contends that she was w thout fault
in each of these incidents; instead, she argues that Painter's
manner of reprimand constituted outrageous conduct. In response to
each incident involving MacArthur's carel essness or inconpetence,
Pai nter had a plausible basis to becone upset with MacArthur's

conduct . Pai nter may have |l ost control, behaved intenperately,
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rudely reprimanded her or overreacted in reporting her mstake to
her supervisor, but the evidence does not denonstrate conduct and
actions so unjustifiable, so uncivilized, so based on malice, or so
sensel essly destructive of another that it rises to the |evel of
"outrageous conduct" as that term relates to and describes the
cause of action for intentional infliction of enotional distress.
Accordi ngly, we reverse and render judgnent in favor of defendant
Pai nt er.
|V

In sum we hold that MicArthur abandoned her Title VII
retaliation claimby failing to argue or present it to the jury.
As to the jury's verdict on the claimof intentional infliction of
enotional distress, we REVERSE and RENDER judgnent in favor of
def endant Painter. For the foregoing reasons, the judgnment of the
district court is

DI SM SSED i n part and REVERSED and RENDERED in part.
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