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Appeals from the United States District Court for the Southern
District of M ssissippi.

Before H G3@ NBOTHAM and WENER, Circuit Judges, and KAUFMAN, "
District Judge.

WENER, Circuit Judge:

Today we address two questions arising under the Bankruptcy
Code: (1) Wiether the recent Suprene Court case of Owen v. Owent
has overrul ed our holding and nethod in Matter of MMnus? and t he
line of cases following it, so that a debtor may now avoid a
nonpossessory, nonpurchase-noney |ien under 8§ 522(f)2% on property

exenpt from sei zure under state |aw, even though that lien falls

"‘District Judge of the District of Maryland, sitting by
desi gnati on.

1500 U.S. 305, 111 S.Ct. 1833, 114 L.Ed.2d 350 (1991).

2681 F.2d 353 (5th G r.1982).

311 U.S.C. 8 522(f). Al references to sections in the
opinion are to sections contained in Title Eleven of the United
States Code, unless otherw se indicat ed.
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wthin a state | aw exception to such an exenption; and (2) whether
a chapter 13 trustee has standi ng under 8 1302 to avoid |iens under
8§ 522(f). We answer both questions affirmatively.
I
FACTS AND PROCEEDI NGS

The facts in this case are undi sputed. Cr edi t or - Appel | ant
Tower Loan of M ssissippi, Inc. ("Tower Loan") |ent noney to each
of the several Debtors-Appellees (individually, "Debtor"). As
security for these |oans, each Debtor granted Tower Loan a
nonpossessory, nonpurchase-noney |ien on various itens of personal
property. Many of these enunerated itens are susceptible of
classification as property that is both exenpt under state | aw and
also eligible for |ien-avoi dance under § 522(f).*

Each Debt or - Appel | ee sought protecti on under Chapter 13 of the
Bankruptcy Code. Sixteen of these cases were consolidated in the
bankruptcy court and formthe subject matter of the instant appeal.
These cases vary sonewhat in their procedural particul ars; and
these variations are relevant to the issue whether the chapter 13
trustee, Trustee-Appellee Harold J. Barkley, Jr. ("Trustee"), has
standing to seek avoi dance of |iens under § 522(f).

In three of these sixteen cases the Debtor hinself or herself
initiated the notion to avoid |iens under §8 522(f). |In each of the

remaining thirteen cases, however, the Trustee initiated the

“As explained nore fully below, to qualify in the instant
case as exenpt property subject to avoi dance under 8§ 522(f), that
property first must fall within an applicable state exenption,
such as Mss. CobE ANN. 8§ 85-3-1, and second nust be of the type
for which a lien nmay be avoi ded under 8§ 522(f).
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motion. In twelve of these remaining thirteen cases the individual
Debtors subsequently joined in the Trustee's avoidance notion,
| eaving only one case in which a Debtor did not join. In one of
those twelve cases the Debtor joined the Trustee's notion only
after the bankruptcy court "coerced" that Debtor to join.®> In the
thirteenth case, the Trustee has continued prosecuting the
| i en-avoi dance notion despite the | ack of any action on the part of
the Debtor, either to join or to oppose the notion.

In regard to the two issues relevant to this appeal, the
bankruptcy court determned that: 1) a Debtor in M ssissippi my
now use 8 522(f) to avoid a nonpossessory, nonpurchase-noney
security interest in property (such as household furnishings and
goods) that is exenpt under Mss. CobE. ANN. 8§ 85-3-1; and 2) a
chapter 13 trustee has standing to file a notion to avoid such
liens.® The bankruptcy court entered orders as to each Debtor
accordingly, which orders Tower Loan appealed to the district

court. The Debtor who had been coerced to join the notion did not

°'n this case, the bankruptcy court sustained the Trustee's
objection to the plan of the Debtor, an objection that was
prem sed on the failure of the Debtor to take action to avoid a
[ien under § 522(f). |In sustaining this objection, the
bankruptcy court ordered the Debtor either to join the notion of
the Trustee or face dism ssal of his chapter 13 proceedi ng. Not
surprisingly, the Debtor subsequently joined.

5The bankruptcy court adopted the reasoning used by the
bankruptcy court in In re Kennedy, 139 B.R 389
(Bkrtcy.N. D.M ss.1992). According to the parties, this case
currently on appeal to the district court, which has held it i
abeyance pendi ng our resolution of these issues.
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appeal , however.’ |n each instance the district court affirnmed.
Tower Loan tinmely continues its appeal to this court.
I
DI SCUSSI ON

A. Lien Avoi dance Under 8 522(f) and State Exenptions

The first issue we address in this appeal arises out of the
intersection of the |ien-avoidance provision in 8 522(f) and the
exenption provision in 8 522(b). Subsection (f) of 8§ 522 provides
that a debtor may avoid a lien on property to the extent to "which
he woul d have been entitled" to an exenption under subsection (b)
of that sane section. This ability to avoid |liens under subsection
(f) is available only for 1) judicial liens on exenpt property,?
and 2) nonpossessory, nonpurchase-noney security interests on
exenpt property that affect:

(A) [ H ousehol d furnishings, househol d goods, weari ng apparel,

appl i ances, books, animals, crops, nusical instrunents, or

jewelry that are held primarily for the personal, famly, or

househol d use of the debtor or the dependent of the debtor;

(B) inplenments, professional books, or tools, of the trade of
the debtor or the trade of a dependent of the debtor; or

(C) professionally prescribed health aids for the debtor or a
dependent of the debtor.?®

I n determ ni ng t he uni verse of exenpt property, subsection (b)

specifies that a debtor has the option to elect to cone under the

‘Consequently, for the reasons expressed infra note 41, we
express no opinion on the question whether a chapter 13 trustee
may coerce or otherw se override the choices of a debtor
regarding |ien avoi dance under 8§ 522(f).

811 U.S. C. § 522(f)(1).
911 U.S. C. § 522(f)(2).



unbrella of either the federal |ist of exenptions or the state
list, unless the state has "opted-out” of the federal exenption
statute. If the state has opted out then the debtor may clai monly
t hose exenptions on the state list. |In our circuit, Louisiana!l
and M ssi ssippi 2 have opted out of the federal exenption statute;
Texas apparently has not.!® Nonetheless, all three states provide
that the state exenptions remain subject to certain security
interests or |liens placed on exenpt property, i.e., exceptions to
t he exenptions. 4
1. Onen and Matter of MManus

In Matter of McManus?®® this court determned that the debtor
took "the bitter with the sweet" when he used the Louisiana
exenption statute as the basis of avoiding liens under § 522(f).
In sum the exenption available under Louisiana |aw renained

limted by the enunerated exceptions to that exenption. Thus, a

0See 11 U.S.C. §8 522(b); Inre Allen, 725 F.2d 290, 292
(5th Gir.1984).

1l A Rev. STAT. ANN. § 13: 3881(B).
12M ss. CobE ANN. 8§ 85- 3- 2.

3See Inre Allen, 725 F.2d at 292 (observing that Texas | aw
permts an el ection between the federal and the state |ist of
exenptions); see also 3 CalLlER ON BankrupTCY (Law ence P. King,
ed.) T 522.02 (listing opt-out states).

¥I'n Louisiana the exenptions remain subject to Chattel
Mort gages and security interests under Chapter 9 of the Louisiana
Commerci al Laws. LA Rev. STAT. ANN. 8 13:3885. |In Texas the
exenptions remai n subject to "encunbrances properly fixed on the
property." TeEx. PrRop. CooE ANN. § 42.001. In Mssissippi the
exenptions remain subject to a "statutory lien or a voluntary
security interest." Mss. CobE ANN. § 85-3-1(d).

15681 F.2d at 356-57.



debtor could not use 8§ 522(f) to avoid a lien on exenpt property
when that lien fell within an exception to that exenption under
state |law. * MManus has been applied by this court to the Texas
exenption statute in Matter of Allen!” and Matter of Bessent!® and
to the M ssissippi exenption statute in Matter of Fox.1°

Al nost a decade after our opinion in MMnus, the Suprene
Court in Onen v. Onen?® addressed whether a judicial lien placed on
exenpt property could be avoided under § 522(f) in the face of a
state law specifying that the judicial lien at issue fell within an
exception to the state exenption statute. Parsing the plain
wordi ng of 8§ 522(f), the Court focused on the phrase "would have
been entitl ed" and observed that, as applied to federal exenptions,

this | anguage has been correctly construed to nean "woul d have
been' but for the lien at issue."2? The Court concluded that there
was no valid basis for distinguishing between the approach used for
state as opposed to federal exenptions. As the Court stated:
The question then becones whether a different interpretation
shoul d be adopted for State exenptions. W do not see how

that could be possible. Nothing in the text of 8§ 522(f)
renotely justifies treating the two categories of exenptions

16| d. at 357.

17725 F.2d at 292- 93.

18831 F. 2d 82 (5th Cir.1987).

19902 F. 2d 411, 413-14 (5th Gir.1990).

20500 U.S. 305, ----, 111 S.Ct. 1833, 1834-35, 114 L.Ed.2d
350, 356-57 (1991).

2l1d. at 359 (enphasis by Court).
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differently. 22

The threshold question we nust answer is whether Ownen has
overruled our MMnus |ine of cases. Tower Loan attenpts to
di stinguish Omen factually as a case involving a judgnent Ilien
rat her than a nonpossessory, nonpurchase-noney lien |ike the ones
here under review. W conclude, however, that this is a classic
exanple of a distinction without a difference. Section 522(f)
provides in pertinent part:

Not wi t hst andi ng any wai ver of exenptions, the debtor may avoid

the fixing of alien on an interest of the debtor in property

to the extent that such lien inpairs an exenption to which the

debt or woul d have been entitled under subsection (b) of this

section, if such lien is:

(1) ajudicial lien; or

(2) a nonpossessory, nonpurchase-noney security interest
23

The Court in Owen indisputably construed the "would have been
entitled" |anguage of 8§ 522(f) to nmean that a debtor may avoid
liens that are exceptions to the exenption statute under state | aw
As the structure of the statute denonstrates, that is the operative
| anguage applicable to all subsections of 8§ 522(f), including the
one relating to nonpossessory, nonpur chase- noney security
i nterests.

The rationale of the Owen decision is perhaps just as

inportant. As one bankruptcy court aptly observed:

221 d. at 360. The Court went on to observe that, even
assum ng that clear policy considerations would allow the Court
to create a distinction not grounded in statutory text, no such
consi derations were present. |d.

211 U.S.C. 8§ 522(f) (enphasis added).
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Central to Onen 's analysis is the follow ng proposition
[All though a state may el ect what property is exenpt under
state law, federal |aw determnes the availability of lien
avoi dance under § 522(f) of the Code. That manner of applying
8§ 522(f) is to be adopted under both the state and federa
exenpti on schenes. 2
W agree. Consequently, we conclude, and therefore hold today,
t hat McManus and our subsequent opinions grounded in it have been
overruled by Onen to the extent that those cases held
I i en-avoi dance under 8§ 522(f) to be limted by state exceptions.
2. Applying Onen to the Instant Case
Tower Loan asserts essentially two alternative contentions to
argue that, even if Ownen has overrul ed McManus, Oaen does not nean
that the liens at issue here are avoi dable. First, Tower Loan
insists that, under the exenption schenme in M ssissippi, liens of
this type attach before the property becones eligible for
exenption. According to Tower Loan, this neans that such |iens are
not fixed "on an interest of the debtor" as required by § 522(f).?
Tower Loan is correct to the extent of its assertion that
under M ssissippi law the identities of the particular itens of

property that are subject to an exenption are not known until such

property is selected by the debtor.2? And Tower Loan appears to be

2ln re Kelly, 133 B.R 811, 813 (Bktcry.N. D. Tex. 1991).
Every court that has considered this issue has concl uded that
Ownen overrul ed the McManus |ine of cases. See Id.; Inre
Kennedy, 139 B.R at 396-97.

2Cf. Omen, 500 U.S. at ---- ----, 111 S.C. at 1837-38,
114 L. Ed.2d at 359-60 (remrmandi ng to det erm ne whet her the
judicial lien attached before or sinultaneously with the debtor's

acquisition of the property).
26See Mss CooE ANN. 8§ 85-3-1(a).
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correct factually in its assertion that such properties are not
selected until after the lien has attached—typically this selection
w Il not occur until the debtor has entered bankruptcy or until his
property has been or is about to be subjected to seizure.
Nonet hel ess, Tower Loan nakes an inperm ssible | eap of |ogic when
it concludes that the debtor's failure to select the property
before the lien attaches neans that the Iien does not attach to "an

interest of the debtor."” Tower Loan is reading this to nean "an

exenptible interest of the debtor," but the statute nerely states
"an interest of the debtor in property."2?” Nothing in the statute
specifies the need for attachnent to an exenptible interest of the
debtor in the property; at a mninum the Debtor's ownership
interest in the property at issue here suffices. Accordingly, we
reject Tower Loan's first argunent.

For its second contention, Tower Loan relies on the nature of
a chapter 13 bankruptcy to urge that Oanen is inapposite: Section
522(f) does not apply at all in chapter 13, insists Tower Loan
because |iens such as nonpossessory, nonpurchase-noney ones do not
"Inpair an exenption" to which the debtor would otherw se be
entitl ed. This is so, Tower Loan urges, because a chapter 13
debtor gets to keep his property so long as he proposes and

executes an acceptabl e confirmation plan under chapter 13. And the

anount due under that confirmation plan is determned by the

27111 U.S.C. § 522(f) (enphasis added). See Farrey v.
Sanderfoot, 500 U.S. 291, ----, 111 S. Ct. 1825, 1828-29, 114
L. Ed. 2d 337, 344-45 (1991) (concluding that the debtor nust have
an interest in the property at issue before being able to avoid a
[ien under 8§ 522(f)).



"di sposabl e i ncone test" of the debtor without reference to whet her
t he underlying debts are secured or unsecured. ?®

But under the plain | anguage of the Bankruptcy Code, 8§ 522(f)
does apply in chapter 13 bankruptcies: Section 103(a) expressly
provi des, i nter alia, t hat Chapt er 5-which includes 8§
522(f)—applies to cases under Chapters 7, 11, 12, or 13.%° Tower
Loan's "no practical inpairnment"” argunent is not sufficient to
refute this explicit | anguage. Moreover, Tower Loan's argunent has
been rejected by the only circuit court that has expressly ruled on
this issue.?

In addition, Tower Loan's "no practical inpairnent" argunent
proves to be factually wong in at |east one situation. A debtor
must cross a "best interests of the creditor" threshold to have a
confirmabl e plan in chapter 13.3% Sinply put, under § 1325 the pl an
generally nust provide that the unsecured creditors receive at
| east as nmuch value as they would have received in a chapter 7

liquidation, and that the secured creditors nust receive the

2811 U.S.C. § 1325(b)(1)(B).
2911 U.S.C. § 103(a).

3°The parties cite only one circuit court decision that has
ruled on this issue: Inre Hall, 752 F.2d 582, 589-90 (11th
Cr.1985) (holding that 8§ 522(f) applies in chapter 13
bankruptcies). Qur independent research discloses that every
other circuit addressing |ien avoidance in chapter 13 has sinply
assunmed that a chapter 13 debtor may avoid |liens under § 522(f).
See In re McKay, 732 F.2d 44, 48 (3rd Cr.1984); Mead v. Mead,
974 F.2d 990, 991-92 (8th Cr.1992); Inre Billings, 838 F.2d
405, 406 (10th Cir.1988).

31See 11 U.S.C. § 1325.
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present val ue of their collateral .3 Thus, under relatively limted
ci rcunst ances, avoiding a lien under 8 522(f) would all ow a debt or
to file a chapter 13 bankruptcy that he woul d not otherw se have
been able to file; he may do so because 8§ 522(f) converts the
creditor's status from secured to unsecured, thereby changing the
amount due that creditor.® Qur confort level in the result we
reach here is increased when we realize that, by allow ng such a
debtor to pursue a chapter 13 bankruptcy, we further the

congressional preference for chapter 13 repaynent plans over

3211 U.S.C. § 1325(a)(4) & (5); see alsoIn re Driver, 133
B.R 476, 479 (Bkrtcy.S.D.Ind.1991) (discussing sane); 5 COLLIER
at Y7 1325.05-.06 (laying out application of standards in §
1325(a)(4) & (5H)).

33The anmpbunt due that creditor may substantially change
because of the interplay between § 522 and 8§ 1325. Under § 1325
that creditor, as a secured creditor with "an all owed secured
claim" see 8§ 1325(a)(5) & FeED. R BANKR. P. 3001-08, is entitled to
receive the present value of his collateral. 11 U S C 8§
1325(a)(5). If, however, the lien is avoided this creditor drops
to unsecured status with two consequences: He is now only
entitled to receive what an unsecured creditor "would have
received" in a chapter 7 liquidation, and, since the lien may
only be avoi ded on property exenpt under 8 522(b)-which by
definition neans that that property has been renoved from"the
property of the estate"—what that unsecured creditor (indeed, any
unsecured creditor) "would have received" on that property is
not hi ng under Chapter 7. (O course, this creditor, as an
unsecured one, would still remain entitled to receive his
pro-rata share of the paynents nade by the debtor for that class
of creditors).

Albeit in relatively limted circunstances, the
foregoi ng change in anmount due nmay sonetines nean the
di fference between having a confirmable as opposed to an
unconfirmabl e pl an under Chapter 13. For a useful
hypot hetical illustrating this proposition, see MLaughlin,
Li en Avoi dance by Debtors in Chapter 13 of the Bankruptcy
Ref orm Act of 1978, 58 AM BANKR. L. J. 45, 64-65 (1984).

11



chapter 7 liquidations.3
B. Standing of Chapter 13 Trustee to Assert Lien Avoi dance

In the instant case, the Trustee initiated 13 of the 16
notions to avoid |liens under 8§ 522(f). Tower Loan argues that the
Trustee's peculiar status in Chapter 13 eschews his standing to
assert 8 522(f) wunilaterally. Al though this issue nmay have been
nmoot ed for the el even notions voluntarily joined in by the Debtors,
it has not been nooted for at |east one of the two remaining
Trustee-initiated notions.®® |In that one, the Trustee is still
proceeding in the absence of the Debtor. Thus, the issue whether

a chapter 13 trustee, proceeding alone, has standing to seek

34The House report acconpanyi ng the Bankruptcy Reform Act of
1978 st ates:

The prem ses of the bill with respect to consuner
bankruptcy are that use of the bankruptcy | aw should be
a last resort; that if it is used, debtors should
attenpt repaynent under Chapter 13 ..

In addition, [Chapter 13] satisfies many debtors
desire to avoid the stigma attached to straight
bankruptcy and to retain the pride attendant on being
able to neet one's obligations. The benefit to
creditors is self-evident: their losses will be
significantly less than if their debtors opt for
strai ght bankruptcy.

H R REp. No. 95-595, 95th Cong., 2d Sess., at 118, reprinted
in5US CCAN 5787, 6078-79 (1978).

3®Surprisingly, the Trustee does not claimthat this joinder
nmoots this issue as to these notions. Because we concl ude that
the issue of standing is squarely raised for at |east one of the
two remai ni ng notions, we need not address this issue. Although
the other remaining notion involved the coerced joinder of the
Debtor, we express no opinion regardi ng whether this joinder was
proper. See supra note 7.
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I i en-avoi dance under 8§ 522(f) is squarely presented. The limted
jurisprudence on this point discloses that no resol uti on—er even
consensus—has yet been achieved. Further, it appears that no
circuit court has yet addressed this issue.?36
1. The Debtor-Creditor Relationship in Chapter 13

In order to understand the practical inport of trustee
standing in Chapter 13, we first briefly address the nature of the
debtor-creditor relationship in Chapter 13. As noted, in certain,
relatively limted circunstances the debtor will have an incentive
to avoid liens under § 522(f). In the typical case, however, the
debtor will be indifferent to |lien-avoidance: Assumng that the
plan is confirmable—as it typically is under Chapter 13—the debtor
retains control of "the property of the estate";3 his paynent
during the life of the plan is determned by the "disposable
i ncone" test without regard to the nature of the underlying debt; 3
and, after conpletion of the plan, the debtor receives a discharge
of all debts irrespective of whether they are secured or

unsecur ed. 3°

%6The Trustee cites only one case that squarely addresses
this issue, which ruled in the affirmative. 1In re Kennedy, 139
B.R at 390-92. Tower Loan cites several bankruptcy court
deci sions that, although not squarely addressing this precise
i ssue, contain reasoning which indicates that such standing would
not be granted. E.g., Inre Gavarella, 28 B.R 823, 825-28
(Bankr.S.D. N. Y. 1983) (concluding that a chapter 13 trustee cannot
avoi d preferential transfers under 8§ 547(b) because the role of
the chapter 13 trustee is |imted).

711 U.S.C. § 1327(b).
8See 11 U.S.C. § 1325(b)(1).
%11 U S.C. § 1328.
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Thus, in the typical case, |ien avoi dance under § 522(f) only
adjusts the distribution of paynents anong the creditors: The
putative secured creditor drops into the unsecured creditor class,
thereby decreasing his share of paynents, while the share of
paynments received by the original class of unsecured creditors
i ncreases concomtantly. Consequently, in the great majority of
chapter 13 cases, the trustee is asserting |ien avoi dance under 8§
522(f) to protect the interests of this original class of unsecured
creditors.

2. Statutory and Hi storical Analysis

Tower Loan maintains that the plain |anguage of § 522(f)
interdicts trustee standing. Section 522(f) begins by providing:
"Notwi t hst andi ng any wai ver of exenptions, the debtor nay avoid the
fixing of a lien ..."40 Tower Loan reasons that the express
i ncl usi on of one—the debtor—+nplies the exclusion of the other—the
trustee. According to Tower Loan, this conclusion is strengthened
by the use of the discretionary term "may": If a chapter 13
trustee could proceed without a debtor then that trustee would
negate the debtor's prerogative to pursue or not pursue lien
avoi dance. Again, we nust disagree.

W first observe that Tower Loan overstates the 1issue
presented: W only address today whether a chapter 13 trustee has

standing to assert |ien avoidance; the issue whether that trustee

4011 U.S.C. § 522(f) (enphasis added).
14



may al so override a debtor's preference is not before us.* And,
even t hough Tower Loan's pl ai n-1 anguage argunent has sone force, it
fails or refuses to recogni ze that a chapter 13 trustee's authority
to act—and hence his standi ng—+s derived fromnore than one section
of the Bankruptcy Code.“* 1In particular, 8§ 1302 generally sets out
the powers and duties of the chapter 13 trustee.

Bef ore we parse 8§ 1302 we observe that its plain | anguage—i ke
that of 8§ 522—does not explicitly resolve the precise issue before

us. Thus to understand 8 1302 better, we briefly review the

“Tower Loan's argunent regardi ng debtor choice is prem sed
in the instant case on the notion that the bankruptcy court
i nproperly conpelled a Debtor to join the Trustee's
| i en-avoi dance notion. The Debtor who was conpelled to join that
nmoti on has not appeal ed, however, and thus that Debtor could not,
and has not, joined in Tower Loan's brief. See supra note 7 and
acconpanyi ng text. Consequently, Tower Loan's argunent here is
nothing nore than an attenpt to assert the rights of a third
party, i.e., that Debtor's purported freedom from conpel |l ed
] oi nder.

We generally do not grant a litigant standing to assert
the rights of others. E. g., Searcy v. Houston Lighting &
Power Co., 907 F.2d 562, 564 (5th G r.1990). G ven that
there was little inpedient to that Debtor asserting a right
to be free fromconpelled joinder, and given that creditors
such as Tower Loan are usually in an adversari al
relationship with their debtors, we find little reason to
depart fromthat general rule here. See, e.g., Friedman v.
Harol d, 638 F.2d 262, 264-68 (1lst G r.1981) (concluding sane
in the context of bankruptcy litigation); see generally
ERW N CHEMERI NSKY, FEDERAL JURISDICTION 8§ 2.3.4 (1989) (observing
that third party standing is generally not recognized unl ess
the third party is unable to assert his or her own rights,
or unless there is a close relationship between the advocate
of those rights and the third party).

42\\¢ of course read the Bankruptcy Code in pari materia to
ascertain its neaning. E.g., Inre Howard, 972 F.2d 639, 640
(5th Gr.1992) (citing United States Savings Ass'n v. Tinbers of
| nnood Forest, 484 U. S. 365, 370-72, 108 S.Ct. 626, 629-31, 98
L. Ed. 2d 740 (1988)).
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genesi s of Chapter 13.

Chapter 13 required substantial Ilegislative attention by
Congress* when it drafted and enacted the Bankruptcy Reform Act of
1978 (the "Bankruptcy Act").* Such attention was required because
the forerunner of Chapter 13—Chapter Xill (which had been enacted
in 1938%)—-had failed to keep pace with the exponential growth in
consurmer credit following World War I1.4 Chapter Xl I|I|—which had
been the | ogi cal chapter within which to deal with consuner debt in
t he bankruptcy context—suffered from nunerous defects, including
the erratic status of secured creditors* and the uncertain role of
the chapter XIII| trustee.*® Moreover, because consuner credit was
(and is) usually extended in reliance on future i ncome**—and because
the defects in Chapter XlIl often left debtors with no choi ce but

to liquidate present assets—the consunmer credit industry had

435 CoLLIER at  1300. 01.

4“4Bankrupt cy Reform Act of 1978, Pub.L. No. 95-598, 92 Stat.
2549 (1978).

4552 Stat. 930 (1938); see also Perry v. Commerce Loan Co.,
383 U. S. 392, 393-97, 86 S.Ct. 852, 853-56, 15 L.Ed.2d 827 (1966)
(di scussing enactnent and anendnents to Chapter Xl 11).

4®H R Rep. No. 95-595 at 116, reprinted in 5 U.S.C. C A N.
5787, 6076 (1978).

47S. Rep. No. 95-989, 95th Cong., 2d Sess. at 13, reprinted in
5 US CCAN 5787, 5799 (1978).

485 CoLLIER at 9§ 1300.01; see also Tselikis, The Chapter 13
Trustee: "Trustee" or D sbursing Agent?, 21 M L.Rev. 53 (1969).
“¥See, e.g., 5 CoLIER at § 1300. 01.
16



devi sed various onerous techniques to protect their |oans.®
Congress addressed sone of the problens caused by these
onerous consunmer credit practices by enacting 8§ 522(f).5% In
addr essi ng the probl ens engendered by the anbi val ent status of the
chapter XliIl trustee, Congress devised a broad role for trustees
under Chapter 13. As the Senate Report acconpanying 8§ 1302 states:
The principal admnistrator in a chapter 13 case is the
chapter 13 trustee. Experience under Chapter XilIl of the
Bankruptcy Act has shown that the nore efficient and effective
wage earner prograns have been conducted by standi ng chapter

X'l trustees who exercise a broad range of responsibilities
in both the design and effectuati on of debtor plans.

Subsection (b)(1) [of & 1302] mekes it clear that the
chapter 13 trustee is no nere disbursing agent ...>%2

This rol e was given effect through the enactnent of 8 1302 into | aw
as part of the Bankruptcy Act.

When we exam ne 8§ 1302 cl osely, we discern that Congress has
given the chapter 13 trustee a broad array of powers and duties.
Like the chapter 7 trustee, the chapter 13 trustee serves the
interests of all creditors primarily by collecting paynents from
debtors and disbursing them to creditors. And the role of the

chapter 13 trustee inthisregardis virtually identical to the one

OOF particular note to Congress was the technique of
acquiring an overly broad security interest in all of a
consuner's househol d and personal goods, a technique that often
prevented the debtor fromagaining the "fresh start” from
bankruptcy desired by Congress. See H R REr. No. 95-595 at 117,
reprinted in 5 US.CCAN 5787, 6077 (1978).

51See i d.

525, Rep. No. 95-989 at 139, reprinted in 5 U S.C. C. A N. 5787,
5925 (1978).
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pl ayed by the chapter 7 trustee: Only the "asset" collected and
di sbursed differs. |In Chapter 7 the "asset"” is the property of the
debt or; in Chapter 13 the "asset" is the future incone of the
debt or.

But a chapter 13 trustee "is no nere disbursing agent."> O
particular inportance to the instant case, 8 1302 grants the
chapter 13 trustee various powers to ensure that such collections
and di sbursenents occur equitably, according to the dictates of
Congr ess. Under subsection (b)(1l) of § 1302, the chapter 13
trustee has the power contained in 8 704(5) to "exam ne proofs of
clains and object to the all owance of any claimthat is inproper.">
And under subsection (b)(2) of § 1302 that trustee is granted
standi ng to "appear and be heard" in a hearing to confirma Chapter
13 pl an.

When these subsections are read from the perspective of the
hi storical devel opnment of Chapter 13—and in light of the role that
Congress envi sioned for the chapter 13 trustee—the concl usion that
t hese subsecti ons support the proposition that a chapter 13 trustee
has standing to avoid |liens under 8§ 522(f) is unassailable. As
noted, under subsection (b)(2) the chapter 13 trustee is vested
wth standing to participate in the confirmation of a plan. Such
participation would be eviscerated if the chapter 13 trustee were
to lack standi ng—whether at the hearing or at an earlier stage of

the case—to prevent the inequitable distribution of paynents caused

53] g,
5411 U.S.C. § 704(5).
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by failure to avoid a lien under 8§ 522(f).

Such standing cones from subsection (b)(1). Under t hat
subsection, the Trustee's avoi dance of the lien under § 522(f) may
be properly characterized as nothing nore than an objection to the
secured claimrepresented by that lien as inproper, i.e., that by
virtue of § 522(f) that clai mought to be classified as unsecured. *®
And this objection is, of course, precisely the type of action
enconpassed within the power to "exam ne proofs of clains and
object to the all owance of any claimthat is i nproper” incorporated
in 8§ 1302(b)(1).% This conclusion is further reinforced by the
antidiscrimnation principle contained in 8 1322(a)(3) of Chapter
13, providing as it does that "if the plan classifies [unsecured]
clains, [the plan shall] provide the sane treatnent for each claim
within a particular class."® |n sum this unsecured clai mhas been
treated unlike others by being incorrectly classified as secured.
Thus, this putative secured claimis |ikew se inproper under 8§
1322(a) (3)—and hence subj ect to objection by the chapter 13 trustee
under 8 1302(b)(1).

In view of the foregoing, we hold today that a chapter 13
trustee has standing to avoid liens under 8 522(f). By so doing,
we are acknow edging that the only chapter 13 actor who typically

has an interest in lien-avoidance—the chapter 13 trustee—has

°See Kennedy, 139 B.R at 391.

*¢This power is included in 8§ 1302 by the incorporation of §
704(5). See 11 U.S.C. 8§88 704(5) & 1302(b)(1).

5711 U.S.C. § 1322(a)(3).
19



authority to do so, thereby effecting an equitable distribution of
paynents anong all creditors.
11
CONCLUSI ON

Bankruptcy courts are inportant institutions in our nodern
econony, operating to ensure, to the extent practicable, the
equitable distribution of assets when financial msfortune or
m spl anning befalls a debtor. Trustees play a significant role in
this process, helping to see to it that such distributions foll ow
the dictates of Congress.

When the rel evant statutes and sections are read in |ight of
the historical devel opnent of Chapter 13, it becones apparent that
Congress did not intend to exclude chapter 13 trustees frompl aying
such roles. Accordingly, we hold today that a chapter 13 trustee
has standing to seek I|ien-avoidance under § 522(f). W al so
acknowl edge that Owen has overruled our MMnus |ine of cases
Consequently, we hold today that, although states remain free to
define the property eligible for exenptions under 8§ 522(b), the
particular liens that may be avoided on that property are
deternmi ned by reference to federal |aw, specifically, 8§ 522(f) of
t he Bankruptcy Code.

For the foregoi ng reasons, the orders of the bankruptcy court
appeal ed fromherein are, in all respects,

AFFI RVED.
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