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BARKSDALE, Circuit Judge:

Johnny Rodriguez appeals from his conviction and sentence,
wth the sentencing issue (the fine inposed) turning on the plain
error rule, arule which seens to receive i nconsi stent application.
Doubtless, this will be righted by the Suprene Court's recent
clarification of the rule in United States v. dano, __ US |
113 S. C. 1770 (1993). W AFFI RM

| .

At a border checkpoint, marijuana was found in a truck. At
i ssue i s whether Rodriguez was its driver. Following ajury trial,
he was found guilty of possession with intent to distribute 120
kil ograns of marijuana, in violation of 21 U.S.C. 8§ 841(a)(1) and
(b)(1)(B). He was sentenced to 80 nonths of inprisonnent, followed

by five years of supervised release, and fined $1, 000.



.

Rodriguez contends that the district court abused its
discretion by denying a continuance; that the evidence was
insufficient to sustain his conviction, because it was i nsufficient
to prove that he was the driver of the truck in which the marijuana
was found; and that the fine was inproperly inposed.

A

The first challenge is to the denial of Rodriguez's notion for
trial continuance, in order to allow another attenpt to serve a
subpoena on alibi wtness Primativo Vega, a professional truck
driver fromCalifornia. 1In his notice of alibi defense, Rodriguez
asserted that he was not in the truck in which the marijuana was
found; instead, that he was a passenger in a truck driven by Vega.

Rodri guez pl eaded not gquilty on Decenber 1, 1992; trial was
set pronptly for January 7, 1993. Three days before that setting,
Rodriguez noved for a continuance, asserting the need for
additional investigation and tinme in which to |ocate defense
W tnesses. Trial was re-set for January 26

But, pursuant to Rodriguez's January 22 notion for a definite
trial setting and a three-week continuance in order to | ocate and
subpoena potential wtnesses, trial was re-set for February 17,
1993. And, his February 2 notions for issuance of subpoenas for
Vega and five others were granted.

At a pretrial conference on February 16, defense counsel
informed the court that the United States Marshals in California

had failed in four attenpts to serve Vega, and requested a



conti nuance of another week to attenpt service. The court denied
the notion, stating that the parties had been given a special trial
setting, and that it did not appear that Vega had any interest in
comng to court. That afternoon, Rodriguez filed a notion for
conti nuance, asserting that the three wtnesses for the alibi
def ense had not been served wth subpoenas; the Governnent opposed
the request.

The next day (the first day of trial), defense counsel
informed the court that two of the three alibi w tnesses were, or
woul d be, present, but that Vega was a crucial, non-served alibi
W t ness. Counsel proffered Vega's testinony. It was, in part:
Rodri guez abandoned his truck at a truck stop in Edinburg, Texas,
and obtained a ride with Vega and his co-driver through the
Fal furrias checkpoint, an hour's drive to the north. At the
checkpoint, they saw the truck (abandoned earlier that day by
Rodriguez) in the secondary inspection area (where the nmarijuana
was found). When Vega's co-driver opened Vega's trailer at the
secondary i nspection area, an individual naned Jose Rangel, who had
driven Rodriguez's truck fromthe truck stop to the checkpoint,
asked to be allowed into Vega's truck. Vega gave Rodriguez a ride
to Prenont (ten mles beyond the checkpoint), and others gave him
aride fromthere to San Antonio.

Def ense counsel admtted that, when he | ast tal ked to Vega, he
(counsel) knew the original trial date (January 7), but did not
give that information to Vega. Counsel also conceded that it was

possi bl e that Vega did not want to be found. The district court



deni ed a continuance, stating that, although Vega was "obviously a
very inportant w tness", Rodriguez had had anple tinme in which to
secure his attendance, and there was no reason to believe that
additional tinme would nake any difference if Vega did not want to
be found.

The denial of a continuance is reviewed only for abuse of
discretion. United States v. Botello, 991 F.2d 189, 193 (5th Cr
1993), cert. denied, ___ US __ , 114 S. C. 886 (1994). And, if
the conti nuance is sought because

of the unavailability of a wtness, the novant nust
show.

[that] due diligence has been exercised

to obtain the attendance of the wtness,

t hat substantial favorable evidence woul d

be tendered by the wtness, that the

wtness is available and wlling to

testify, and that the denial of the

conti nuance would materially prejudice

t he def endant.
ld. (quoting United States v. Wal ker, 621 F.2d 163, 168 (5th G
1980), cert. denied, 450 U.S. 1000 (1981)).

Qobvi ously, assumng that Vega's testinony would have been
consistent with the proffer, it would have been "substanti al
favorabl e testinony", as the district court noted. But, Rodriguez
failed to denonstrate due diligence in obtaining Vega's attendance.
He listed Vega in his alibi notice on January 22; when the trial
was concomtantly continued for the third tine (all at Rodrigeuz's
request in order to obtain witnesses), resulting in the February 17
setting, Rodriguez had nearly four weeks in which to secure Vega's

attendance, yet he waited until two weeks before trial to request



t he subpoena. Moreover, he has not denonstrated that Vega would
have been wlling to give favorable testinony, and risk
incrimnating hinmself by testifying that, while giving Rodriguez a
ri de, he hel ped Rangel escape fromarrest at the checkpoint.! See
Botello, 991 F.2d at 193 (affirmng the denial of continuance,
partly because there was no reason to assune that the absent
Wi tness would be willing to incrimnate hinself by testifying).

In short, the district court did not abuse its discretion in
denyi ng Rodriguez's eve-of-trial notion for a third continuance.

B

Rodri guez contests his conviction, nmaintaining that there was
i nsufficient evidence to prove that he was the driver of the truck
in which marijuana was found when it was inspected at the

checkpoi nt . ?

. After hearing all of the evidence, the district court
comented that "the reason that ... Primativo Vega wasn't here is
because it is likely that he is engaged in the conm ssion of this
crine as well, or at |east an accessory after the fact". And,

after the verdict was announced, the court stated that it was
"convinced that Prinmativo's absence was deli berate and he was not
able to be found because he didn't want to be found, because it is
apparent to the Court that Primativo was probably engaged at that
time in the comm ssion of the offense of accessory after the fact".

2 A conviction for possession of marijuana with the intent to
distribute requires proof beyond a reasonable doubt that the
def endant knowi ngly possessed marijuana with that intent. E.g

United States v. Gallo, 927 F.2d 815, 821-22 (5th Gr. 1991)

"Possession may be actual or constructive, my be joint anong
several defendants, and may be proved by circunstantial as well as
direct evidence". United States v. Vergara, 687 F.2d 57, 61 (5th
Cr. 1982). "Constructive possession is defined as ownership,
dom nion or control over the contraband itself, or dom nion or
control over the prem ses or the vehicle in which the contraband
was conceal ed". United States v. Posner, 868 F.2d 720, 722-23 (5th
Cir. 1989) (internal quotation marks and citation omtted). Intent
to distribute my be inferred from the possession of a large
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In reviewwng a sufficiency of the evidence challenge, we
exam ne the evidence in the |ight nost favorable to the jury's
verdi ct, making all reasonable inferences and credibility choices
in favor of the verdict. United States v. Mntoya-Otiz, 7 F.3d
1171, 1173 (5th Cr. 1993). The evidence is sufficient if "a
rational trier of fact could have found that [it] established guilt
beyond a reasonabl e doubt”. 1d. (quoting United States v. Gardea-
Carrasco, 830 F.2d 41, 43-44 (5th Cr. 1987)). "I't is not
necessary that the evidence exclude every reasonabl e hypot hesi s of
i nnocence or be wholly inconsistent with every concl usi on except
that of gquilt.... A jury is free to choose anpbng reasonable
constructions of the evidence". ld. (quoting United States wv.
Bel |, 678 F.2d 547, 549 (5th Cir. 1982) (en banc), aff'd, 462 U.S.
356 (1983)). Although individual facts and incidents, considered
separately, mght be inconclusive, they "may, by their nunber and
j oi nt oper ati on, especially when corroborated by nor al
coi nci dences, be sufficient to constitute conclusive proof".
United States v. Lechuga, 888 F.2d 1472, 1476 (5th Cr. 1989)
(internal quotation marks, brackets, and citation omtted).

Border Patrol agent G Il testified that he was stationed at
the Falfurrias checkpoint on June 6, 1992, when a 1986 red

Peterbilt truck arrived at 2:15 a.m At trial, GIIl identified

quantity of narcotics. United States v. Marti nez- Mercado, 888 F. 2d
1484, 1491 (5th G r. 1989).

Al t hough Rodriguez challenges his conviction, based on a
sufficiency of evidence claim the only avenue pursued i s whet her
he was the driver. Accordingly, we need not consider the other
el ements of proof.



Rodriguez as the driver. Rodriguez told GII that he was a United
States citizen and was carrying a |oad of waternelons. Wi | e
tal king to Rodriguez, G Il noticed that he was nervous; that there
was a heavy odor of cologne emanating fromthe cab of the truck,
which G 1l thought mght be masking the snell of narcotics; and
that the dates on the bill of lading had been altered. Gl
referred the truck to the secondary inspection area.

G 1l was using a flashlight at the primary i nspection area and
got "a fairly good | ook" at Rodriguez; got a "real good |ook" at
the secondary inspection area, after Rodriguez opened the doors of
the trailer, because Rodriguez was "right next to" him standing
only about a foot away; got another "real good | ook" when asking
for permssion to search the cab of the truck because, again,
Rodriguez "was standing right next to" Gll; and, finally, got a
simlar good |ook at Rodriguez when he (GIl) was beginning to
clinb into the cab of the truck because, once again, Rodriguez "was

standing right next to" him Al though it was dark, Gl had a

powerful flashlight, light fromlight poles, and the lighting in
the truck, which enabled him to observe Rodriguez. Nearly four
months later, Gl viewed a photographic lineup and identified

Rodri guez as the driver.

Rodri guez appeared nervous and his hands trenbled when G|
asked for perm ssion to search the cab, but he consented. Inside
the cab, in the sl eeper conpartnent behind the driver's seat, Gl

found several bundl es of marijuana, whi ch wei ghed approxi mately 265



pounds. But, when he turned to arrest Rodriguez, he had
di sappear ed.

Border Patrol agent Shaffer testified that the next vehicle to
enter the checkpoint after the red truck was another 18-wheeler,
driven by Vega; that Vega was extrenely nervous; and that no one
else was in the cab of his truck. Vega's truck was inspected by
Shaffer and was also carrying waternelons, and the dates on the
bill of lading also appeared to have been altered. Shaf f er
directed Vega to the secondary inspection area, and Vega pulled up
al ongsi de the red truck.

Wi | e Shaf fer was i nspecting Vega's trailer, GII| infornmed him
that the driver of the red truck was m ssing. Shaffer told Vega to
| eave the checkpoint, and Vega junped into the cab and "took of f".
Shaffer helped G Il search unsuccessfully for the driver of the red
truck. Shaffer testified that the driver could not have left the
checkpoi nt on foot unless he was extrenely fast and ran down the
hi ghway 300-400 yards before anyone saw himm ssing -- a feat that
Shaffer did not believe physically possible.

Truck broker David Zapata testified that Rodri guez worked for
Garza Trucking Conpany in California; that he drove a red Peterbilt
truck; and that he last saw Rodriguez in his (Zapata's) office
around 11: 00 a.m on June 5, 1992. Rodriguez was acconpani ed by
Vega. Zapata gave them orders to pick up waternelons, and gave
Rodriguez $50 to repair a tire on his truck. Andy Lozano, a
produce sal esman, testified that he saw Rodriguez in a red truck at

the Farnmer's Market Service on June 5, at about 1:00 p.m, picking



up wat ernel ons. Zapata testified that Rodriguez tel ephoned him
that afternoon, around 4:00 p.m, stating that his truck was bei ng
| oaded and asking for advance noney so that he could |eave that
eveni ng. Zapata advanced $250.

Jose Moral es, who worked as a cashier at the 76 Truck Stop in
Edi nburg, testified that at 11:30 p.m on June 5, he saw Rodri guez
in the tire bay at the truck stop. Around m dni ght, he saw
Rodriguez driving away from the truck stop; he knew it was
Rodri guez because he was about five yards away, the |ight was good,
and t hey waved at each other. (As noted, Edinburg is approxinmately
an hour's drive south of the Falfurrias checkpoint.)

Vildo Garza, a truck driver, testified that he arrived at the
76 Truck Stop at approximately 11:30 p.m on June 5. He saw
Rodriguez inside the store, and he (Rodriguez) asked Garza for a
ride to San Antonio. Rodriguez told him that there were two
drivers for his (Rodriguez's) truck, and he (Garza) saw the other
driver sitting in Rodriguez's truck while it was in the tire bay at
the truck stop. Garza told Rodriguez that he was not going to San
Ant oni o, drank coffee with him and left after m dnight. Ji nmy
Castro, another truck driver who worked for the sanme conpany as
Garza, followed him from the truck stop to the Falfurrias
checkpoi nt .

When Garza arrived at the checkpoint, he saw Rodriguez's
truck, and another truck next to it, in the secondary inspection
ar ea. Garza and Castro proceeded through the checkpoint and

stopped at a cafe in Prenont, about ten mles past the checkpoint.



As they were entering the cafe, another truck arrived; it appeared
to be the sane truck that had been stopped at the checkpoi nt besi de
Rodriguez's. Garza testified that Rodriguez was sitting in the cab
of that truck, beside the driver. And, when he drove away fromthe
cafe, Garza saw that Rodriguez had noved to Castro's truck

A few weeks prior totrial, Garza spoke with Rodriguez. Garza
testified that Rodriguez wanted himto talk to his (Rodriguez's)
| awyer. When Garza asked Rodriguez, "Well, what's it about?",
Rodri guez responded, "Well, about what happened down there". And,
when Garza asked, "Well, howdid you do it", Rodriguez replied, "I
escaped".

Sally Garza, owner of the truck in which the marijuana was
found, testified that she tel ephoned Rodriguez at his hone in San
Antoni o on June 6; that Rodriguez told her that he had left the
truck at the 76 Truck Stop because its personnel were rude to him
and did not want to change a tire; and that he had obtained a ride
to San Antonio with Vildo Garza.?

Rodriguez did not testify; he called two w tnesses. Davi d
Zapata, the truck broker who testified as a prosecution w tness,
testified that Rodriguez told him that he abandoned the truck

because he had an argunent with the owner.

3 Drug Enforcenent Agency task force officer WIIl Bussey
testified that on June 9, 1992, Sally and Ral ph Garza of Garza
Trucki ng Conpany showed hi mdocunents i ndicating that Rodri guez was
the driver of the truck in which the marijuana had been found three
days earlier; and that a driving log for Rodriguez was found in
that truck. Vildo Garza is not related to Ralph or Sally Garza.
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The other witness, truck driver Castro, referred to earlier by
Vildo Garza, testified that he was at the 76 Truck Stop in Edi nburg
on June 5, and did not see Rodriguez there. He saw the red
Peterbilt truck |eave the truck stop, but could not see who was
driving it, because the glass was tinted. He sawthe driver of the
red truck at the checkpoint, but did not recognize him he did not
see Rodriguez there.

Castro testified that when he cane out of the cafe in Prenont
(past the checkpoint), where he had coffee with Garza, Rodriguez
was sitting in his (Castro's) truck. Rodriguez was nervous, and
stated that he had quit his job, had left the truck at the truck
stop, and had obtained a ride from there to Prenont wth
“"Primativo" (Vega).* Castro gave Rodriguez a ride to San Antoni o.

Noel Garcia, atire repairman at the 76 Truck Stop, was call ed
as a rebuttal witness for the Governnent. He testified that from
11:30 p.m wuntil mdnight on June 5, he was working on a tire on
the truck that Rodriguez was driving that day. He did not see
anyone sitting inside the truck while it was in the tire bay. At
12:15 or 12:30 p.m, he observed that the truck had |left; and he
did not see it again.

This issue presents the quintessential jury question; no
factor or basis is presented to take it outside that realm | t
bears repeating that it is for the jury, not an appellate court, to

make credibility choices, as well as to "choose anobng reasonabl e

4 When asked if the nane of the driver who gave Rodriguez a ride
was "Primativo Vega", Castro responded: "Yes, sir. The last nane
| don't know, sir. Just Primativo."
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constructions of the evidence". Under our system of justice, the
jury sits to hear the evidence and, based on that evidence and the
court's charge, to render a verdict. As is obvious fromthe above
recitation of the evidence, "a rational jury" could easily find
that Rodriguez drove the red truck into the checkpoint on June 6,
1992, and abandoned it there after Agent G| discovered the
marijuana. In fact, in light of our properly restricted standard
of review, Rodriguez's insufficiency claim borders on being
frivol ous.
C.
Rodri guez contends that the district court inproperly inposed
a $1,000 fine "to help defray the cost of his [court-appointed]
attorney". It is to be paid during his 80 nonths inprisonnent,
wth any balance to be paid during the first year of supervised
release. He raises three separate grounds: two are | egal issues,
concerning statutory and guideline authority vel non; and one
concerns his being entitled to rely on the presentence report,
whi ch indicated that he had no present ability to pay the fine.®
A district court's finding on a defendant's ability to pay a
fine is a factual one, subject to appellate review under the
clearly erroneous standard. See, e.g., United States v. Thonas,
_ F.3d __, ., 1994 W 13820, at *2 (5th Gir. 1994) (citing
United States v. Favorito, 5 F.3d 1338 (9th Gr. 1993)). And,

"[a] pplication and interpretation of the guidelines are questions

5 A defendant nmay rely on the PSRto establish his inability to
pay a fine. United States v. Fair, 979 F.2d 1037, 1041 (5th GCr.
1992) .
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of law subject to plenary review'. E g., United States v. Sosa,
997 F.2d 1130, 1131-32 (5th Gr. 1993).

The PSR, in the paragraph entitled "Financial Condition:
Ability to Pay", states:

The defendant <claine to have no assets nor

liabilities.... The defendant is currently
incarcerated and his wife and famly are living off
gover nnent assi stance. ... The defendant woul d,

t herefore, have an approxi mate net worth of $0.00
and an approxi mate annual incone of $0.00.

The PSR earlier states, however, that Garcia, who was then 45 years
of age, is in good health, has an el event h-grade educati on, and has
vocational skills as a truck driver, having so earned from $350 to
$450 a week from 1978 until his incarceration. Moreover, in the
sectionentitled "Fines", it states that the maxi numstatutory fine
is $2,000,000, and that the guideline fine range is $12,500 to
$2, 000, 000. But, it did not make a recommendation regarding a
fine.®

Nei t her Rodriguez nor the Governnent objected to the PSR
More inportantly for this case, when the district court inposed the
fine at the sentencing hearing, Rodriguez did not object.
Therefore, he seeks to challenge the fine for the first tine on

appeal .

6 In a separate Sentenci ng Recomendati on, sealed pursuant to
Fed. R Cim P. 32(c)(3), the probation officer reconmmended a
$1,000 fine "to help defray costs involved in bringing this
def endant before the Court and also for his jury trial". W assune
that this recommendati on was not disclosed to the parties, pursuant
to Fed. R Cim P. 32(c)(3)(A), which excludes "any final
recommendation as to sentence” fromthe disclosure requirenents.
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As our court recently reiterated, "[we will allow sentences
to be attacked on grounds raised for the first tinme on appeal in
only the nost exceptional cases. A party nust raise a claim of
error with the district court in such a manner so that the district
court may correct itself and thus, obviate the need for our
review. " United States v. Bullard, = F.3d __, , 1994 W
18032, at *1 (5th Gr. 1994) (footnote omtted); see also United
States v. @Grcia-Pillado, 898 F.2d 36, 40 (5th Gr. 1990) ("the
proper administration of justice, particularly our now severely
strained crimnal justice system wll be unduly hanpered by any
rule or practice which allows sentences to be attacked on grounds
raised for the first tinme on appeal in any but the nost excepti onal
cases").

In other words, we will review this belated challenge "only
for plain error".” United States v. Brunson, 915 F.2d 942, 944
(5th Cr. 1990); see also United States v. Goss, 979 F.2d 1048,
1052 (5th Gr. 1992) ("If a defendant fails to object to his
sentence, this court will reverse his sentence only upon a finding
of plainerror”.); United States v. Navejar, 963 F.2d 732, 734 (5th

Cr. 1992) ("Navejar did not object to these alleged errors during

! Rodriguez did not file a reply brief in response to the
Governnent's brief, which urged the plain error standard of review.
At oral argunment, his counsel asserted that the issue should be
reviewed de novo. Needless to say, a reply brief containing such
an assertion, with supporting authorities, should have been fil ed.
Al t hough a reply brief is not mandatory, see Fed. R App. P. 28(c),
it is the best vehicle for narrowing the true issues, and is
especially inmportant -- and called for -- when a new poi nt or issue
(such as application of the narrow plain error standard of review)
is raised in the appellee's brief.

- 14 -



the sentencing hearing and, accordingly, he may not raise this
objection for the first tinme on appeal absent plain error".);
United States v. Matovsky, 935 F.2d 719, 722 (5th Gr. 1991)
("Where the presentence report nmakes no recomrendati on concerning
the fine, and the defendant neither presents evidence on nor
objects to the anmobunt of the fine assessed within the guideline
range, the defendant may not raise new objections in this court
absent plain error.").

Federal Rule of OCimnal Procedure 52(b) provides that
"[p]lain errors or defects affecting substantial rights may be
noticed although they were not brought to the attention of the
court". Fed. R Crim P. 52(b). The Suprenme Court recently
clarified an appellate court's "limted power [under Rule 52(b)] to
correct errors that were forfeited because not tinely raised in the
District Court." United States v. dano, = US | 113 S. .
1770, 1776 (1993). Four factors cone into play.

First, there nmust be an "error". ld. at 1777. "Devi ation
froma legal ruleis “error' unless the rul e has been waived". 1d.

Second, the error nust be "plain". | d. ""Plain" is
synonymous with “clear' or, equivalently, “obvious'". Id.

Third, the error nust "affec[t] substantial rights". 1|d. at
1777-78 (internal quotation marks omtted). "“Normally, although

perhaps not in every case, the defendant nust neke a specific



showi ng of prejudice to satisfy the "affecting substantial rights
prong of Rule 52(b)". Id. at 1778.%

The final, and fourth factor, concerns the appellate court's
di scretion. Al t hough plain error has been defined in various

ways, ® "the ultinmate decision whether or not to take notice of an

8 In Aano, the Court noted the burden of persuasion shift
between showing "plain error” under Rule 52(b), as opposed to
"harm ess error"” under Rule 52(a):

When the defendant has nade a tinely objection to
an error and Rule 52(a) applies, the Court of
Appeal s normal |y engages in a specific analysis of

the District Court record -- a so-called "harnl ess
error” inquiry -- to determ ne whether the error
was prejudicial. Rule 52(b) normally requires the
sane kind of i nquiry, wth one inportant

difference: It is the defendant rather than the
Gover nnment who bears the burden of persuasion with
respect to prejudice. In nost cases, the Court of
Appeal s cannot correct the forfeited error unless
t he def endant shows t hat t he error was
prejudicial.... This burden-shifting is dictated by
a subtle but inportant difference in |anguage
between the two parts of Rule 52: while Rule 52(a)
precludes error-correction only if the error "does
not affect substantial rights" (enphasis added),
Rul e 52(b) authorizes no renedy unless the error
does "affec[t] substantial rights."

United States v. Oano, = US |, 113 S C. at 1778. dano
was handed down four days after sentencing in this case. As
di scussed infra, Rodriguez has not nade the requisite show ng of

prejudi ce; he has not even attenpted to.

o See, e.g., United States v. Frady, 456 U S. 152, 163 (1982)
("error so plain' the trial judge and prosecutor were derelict in
countenancing it, even absent the defendant's tinely assistance in
detecting it"); United States v. Martinez-Cortez, 988 F.2d 1408,
1411 (5th Cr.) ("a mstake so fundanental that it constitutes a
"mscarriage of justice'"), cert. denied, = US |, 114 S

605 (1993); United States v. Lopez, 923 F.2d 47, 50 (5th Gr.)
(citations omtted) ("plain error occurs where our failure to
consider the question results in “manifest injustice' "), cert.
denied, = US | 111 S C. 2032 (1991); United States v.
Thetford, 676 F.2d 170, 180 n.19 (5th Gr. 1982), cert. deni ed, 459
US 1148 (1983) ("Plain error exists only if it affects

- 16 -



error not raised bel ow nust depend on the facts of the particul ar
case". United States v. Mrales, 477 F.2d 1309, 1315 (5th Cr.
1973) (footnote omtted). "The matter of what questions nay be
taken up and resolved for the first tinme on appeal is one |eft
primarily to the discretion of the courts of appeals, to be
exercised on the facts of individual cases". Singleton v. Wilff,
428 U. S. 106, 120 (1976). In dano, the Suprene Court reaffirnmed
this principle:
Rul e 52(b) is perm ssive, not mandatory. | f

the forfeited error is "plain® and "affect][s]

substantial rights," the Court of Appeals has

authority to order correction, but is not required

to do so. The language of the Rule ("may be

noticed"), the nature of the forfeiture, and the

established appellate practice that Congr ess

intended to continue, all point to this conclusion.
United States v. Oano, = US _ , 113 S. . at 1778. d ano
provi des that "the standard that shoul d gui de the exercise of [our]
remedi al discretion under Rule 52(b)" is the oft-quoted one
articulated in United States v. Atkinson, 297 U S. 157 (1936):

The Court of Appeals should correct a plain

forfeited error affecting substantial rights if the

error "seriously affect[s] the fairness, integrity
or public reputation of judicial proceedings."”

substantial rights of a party so basic that the infraction can
never be treated as harm ess error"), cert. denied, 459 U S. 1148
(1983); United States v. GCerald, 624 F.2d 1291, 1299 (5th CGr.
1980) ("[p]lain error is error which is “both obvious and
substantial'"), cert. denied, 450 U.S. 920 (1981); United States v.
Jacquillon, 469 F.2d 380, 386 (5th Cr. 1972) (application of the
plain-error rule "is limted to exceptional situations involving
serious deficiencies which affect the fairness, integrity, or
public reputation of the judicial proceedings"), cert. denied, 410
U S 938 (1973); United States v. Fl anagan, 445 F.2d 263, 265 (5th
Cr. 1971) ("so palpably flagrant as to affect ... substantia
rights"), cert. denied, 404 U S. 1060 (1972).
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United States v. Odano, 113 S. . at 1779 (quoting Atkinson, 297
U.S. at 160).1° The Court concl uded:
An error may "seriously affect the fairness,
integrity or public reputation of j udi ci al
pr oceedi ngs" i ndependent of the defendant's
i nnocence. Conversely, a plain error affecting
substantial rights does not, w thout nore, satisfy

t he At ki nson standard, for otherw se the di scretion
af forded by Rule 52(b) would be illusory.

Gui ded by that standard, we decline to exercise our discretion
to review Rodriguez's challenge to the fine. Even assumi ng an
"error" that is "plain", he has not shown that his "substantia
ri ghts" have been "affect[ed]"”. Mreover, the "fairness, integrity

or public reputation of judicial proceedings" are not inplicated by

10 Sone of our pre-d ano cases seemto inply that factual issues
are not subject to review under the plain error standard. See,
e.g., United States v. Grcia-Pillado, 898 F.2d at 39 (enphasis
added) (quoting Self v. Blackburn, 751 F.2d 789, 793 (5th Cr.
1985)) ("issues raised for the first tine on appeal "are not
revi ewabl e by this court unless they invol ve purely | egal questions
and failure to consider themwould result in mani fest injustice'").
QG hers inply that a factual issue may be reviewed for plain error,
but only if the failure to consider it would constitute a
m scarriage of justice. See, e.g., United States v. Lopez, 923
F.2d at 50 (enphasis added) ("when a new factual or legal issueis
raised for the first tinme on appeal, plain error occurs where our
failure to consider the questionresults in manifest injustice ");
Atlantic Mut. Ins. Co. v. Truck Ins. Exch., 797 F.2d 1288, 1293
(5th Cr. 1986) (enphasis added) ("An issue raised for the first
time on appeal generally is not considered unless it involves a
purely | egal question or failure to consider it would result in a
m scarriage of justice"). In Lopez, our court stated that
"[q]luestions of fact capable of resolution by the district court
upon proper objection at sentencing can never constitute plain
error", and that "[f]or a fact issue to be properly asserted, it
must be one arising outside of the district court's power to
resol ve". 923 F.2d at 50. W need not resolve this apparent
conflict, including with Oano, in light of our decision to
exercise our discretion to decline to review Rodriguez's chall enge
to the fine.
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the inposition of a $1,000 fine -- a downward departure fromthe
range of $12,500 to $2,000,000 -- payable over a period of 92
months (80 nonths in prison and 12 nont hs on supervised rel ease),
upon a defendant who is in good health and has earned $350 to $450
weekly as a truck driver for nearly 14 years prior to his
incarceration for the instant offense. Needl ess to say, our
decision to not review the issue wll not result in a mscarriage
of justice.!

As stated at the start of this discussion, one of the obvious,
and nost salutary, purposes of the plain error rule "is to enforce
the requirenent that parties object to errors at trial inatinely
manner so as to provide the trial judge an opportunity to avoid or
correct any error, and thus avoid the costs of reversal". United
States v. Chaney, 662 F.2d 1148, 1151 n.4 (5th Cr. 1981).12
Al t hough there was no reason for Rodriguez to file objections to

the PSR, inasnmuch as it neither recomended a fine nor contai ned

1 See United States v. Altamrano, 11 F.3d 52, 53 (5th Cr.
1993) (enphasis added) (citing U S S. G 8 5E1.2(a) (Nov. 1992))
(the Guidelines require a fine "unless the defendant establishes
that he cannot pay and is not likely to becone able to pay"); id.
("Nei ther the Constitution, nor applicable sentencing statutes and
guidelines ... categorically prohibit a court fromever inposing a
fine after the defendant has proven his inability to pay"); United
States v. Voda, 994 F.2d 149, 154 n.13 (5th CGr. 1993) (sane). See
also id. at 155 n.14 (fine may be based on defendant's future
ability to pay); United States v. O Banion, 943 F.2d 1422, 1432
n.11 (5th Gr. 1991) (sane); United States v. Matovsky, 935 F. 2d at
722-23 (sane).

12 See also United States v. Vontsteen, 950 F.2d 1086, 1090 (5th
Cr.) (en banc), cert. denied, = US |, 112 S. C. 3039 (1992)
(quoting Wayne R LaFave and Jerold H Israel, 3 Crimnal Procedure
8§ 26.5 at 251-52 (West 1984) (footnote omtted)) (discussing "many

rationales for the raise-or-waive rule").
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information reflecting that he had the present ability to pay one,
there was no reason why he could not have objected when the fine
was i nposed at the sentencing hearing. "Despite anple opportunity
toraise this matter bel ow and to express any di ssatisfaction [he]
m ght have with the sentence, [Rodriguez] did neither". See United

States v. Garcia-Pillado, 898 F.2d at 39. He did not give any

indication of his dissatisfaction until he filed his appellate
brief. If it were so critical that Rodriguez not be fined, surely
sonet hi ng woul d have been said about it at sentencing. "There is

no reason whatever for [Rodriguez] to have failed to call this
matter to the district court's attention while that court still had
the case wunder its jurisdiction or to then express [his]
di ssatisfaction wwth the sentence". Id.
L1,
For the foregoing reasons, the conviction and sentence are

AFFI RVED.



