United States Court of Appeals,
Fifth Grcuit.
No. 93-7362.

Nat han and Sharyl MDONALD, |ndividually and as Next Friend and
Quar di ans of Nat han Neil MDonald, a Mnor, and J.N. McDonal d, Jr.,
I ndi vidual ly and d/b/a MDonal d Equi pnent, Plaintiffs-Appellants,

V.

PROVI DENT | NDEMNI TY LI FE | NSURANCE COWPANY, et al., Defendants-
Appel | ees.

Aug. 9, 1995.

Appeal from the United States District Court For the Southern
District of Texas.

Before POLITZ, Chief Judge, EMLIO M GARZA and STEWART, Circuit
Judges.

POLI TZ, Chief Judge:

McDonal d Equi pnment Conpany and enpl oyee-beneficiaries of its
heal th i nsurance plan appeal an adverse summary judgnent in their
acti on conpl ai ni ng of excessi ve—and unaf f or dabl e—pr em umi ncr eases.
We affirm

Backgr ound

In 1986, MDonal d Equi pnent, a sole proprietorship owned by
J.N. McDonald, Jr., subscribed to the Business Insurance Trust to
obtain group health insurance for its enployees and their
dependents. The BIT, a nultiple enployer trust, was organi zed by
Arden O French, Jr., who served as trustee and also owned
| nsurance Resources Managenent Corporation, the third party
adm ni strator of the group health plan. Wen MDonal d subscri bed
in 1986, the BIT plan was underwitten by a policy issued by
Nort hern Carolina Mitual. In 1988 North Carolina Mitual ceased
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provi di ng heal th i nsurance and French sel ected Provident | ndemity
Life I nsurance Conpany as the replacenent insurer. |RMcontinued
as adm nistrator until taken over by Provident in Novenber 1989.
French then resigned as trustee and the trusteeship was transferred
first to three Provident enpl oyees and then to Trust Mark Bank.

Nat han McDonal d, the son of J.N MDonald Jr., managed the
McDonal d busi ness. I n Septenber 1989, Nathan's son Neil suffered
a tragic, near-fatal swinmmng accident, resulting in a pernmanent
spastic quadriplegic condition. Provident paid $360, 000 i n nedi ca
clains and raised McDonal d Equi pnment's prem um by 50 percent in
April 1990 (McDonal d changed its deductible from $100 to $500 to
avoi d a 150 percent increase), by 100 percent in Novenber 1990, and
by still another 100 percent in April 1991. As a result,
McDonald's initial nmonthly premuns of $2000 were increased to
$15,208. The conpany coul d not afford continued coverage and the
policy | apsed.

The MDonal ds and MDonal d Equi pnrent brought suit against
Provident, the BIT and French, asserting various state |aw cl ains
and al ternatively invoking the Enpl oyee Retirenent |ncone Security
Act of 1974, 29 U.S.C. 88 1001 et seq. Ganting the defendants
nmotion for partial summary judgnent, the district court found that
McDonal d's heal th coverage constituted an ERI SA pl an and preenpt ed
the state |aw cl ai ns. Foll ow ng a bench trial on the renmaining
i ssues, the district court rendered judgnent in favor of the
defendants. This appeal tinely foll owed.

Anal ysi s



1. Was there an ERI SA pl an?

In reviewng the grant of sunmary judgnent, we may affirm
only if there is no dispute of material fact, and the novant is
entitled to judgnent as a matter of law.! The exi stence vel non of
an ERISA plan is a question of fact.? Therefore, our initial
i nqui ry focuses on whet her the summary judgnent evi dence woul d have
all owed a reasonable trier-of-fact to find that an ERI SA plan did
not exi st.

ERI SA defines an enpl oyee wel fare benefit plan in pertinent
part as:
any plan, fund, or program which was ... established or
mai nt ai ned by an enpl oyer or by an enpl oyee organi zati on, or
by both, to the extent that such plan, fund, or program was
established or is nmaintained for the purpose of providing for
its participants or their beneficiaries, through the purchase
of insurance or otherwse ... nedical, surgical, or hospital
care or benefits....3
Rel ying on MDPhysicians & Associates, Inc. v. State Board of
| nsur ance, * t he McDonal ds contend that the BI T was not such a pl an.
The BI T was established by French in association with an i nsurance

conpany as an entrepreneurial venture, not by enployers seeking to

provi de enpl oyee benefits and, further, it had norelationshipwth

Fed. R Civ.P. 56(c).

2Gahn v. Allstate Life Ins. Co., 926 F.2d 1449 (5th
Cir.1991).

329 U.S.C. § 1002(1).

4957 F.2d 178 (5th Cir.), cert. denied, --- US ----, 113
S.C. 179, 121 L.Ed.2d 125 (1992).
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t he enpl oyee-participants apart from the provision of benefits.?®
The BIT's status, however, is not dispositive. I n determ ning
whet her an ERI SA pl an exi sts, we nust focus on the enployer and its
i nvol venent with the plan. The dispositive issue is whether
McDonal d Equi pnment's subscription to the BIT constituted an ERI SA
pl an. ®

That inquiry is tripartite. First we apply the safe-harbor
provi sions established by Departnent of Labor regulations to
determ ne whether the program was exenpt from ERI SA Because
McDonal d Equi pnent paid the insurance premuns, it was not.’ Next
we | ook to see if there was a "plan" by inquiring whether "fromthe
surroundi ng ci rcunst ances a reasonabl e person [coul d] ascertain the
intended benefits, a class of beneficiaries, the source of
financing, and procedures for receiving benefits."® Under this
standard a plan clearly existed. The benefits provided by the
McDonald plan were described in the Provident policy,; t he
beneficiaries were the MDonal d enpl oyees and their dependents;
McDonal d Equi pnent paid the entire premuns for coverage of its

enpl oyees and a portion of the premuns for coverage of the

°l'd.; see also Donovan v. Dillingham 688 F.2d 1367 (11th
Cir.1982) (en banc).

5Gahn; Meredith v. Tinme Ins. Co., 980 F.2d 352 (5th
Cir.1993); Menorial Hospital Systemv. Northbrook Life Ins. Co.,
904 F.2d 236 (5th G r.1990). Unlike the case at bar, the status
of the multiple enployer trust was dispositive in MOPhysicians
because the issue was whether the state could regulate the MET

29 C.F.R § 2510.3-1(j).

8Menorial Hospital, 904 F.2d at 240 (quoting Dillingham 688
F.2d at 1373).



dependent s; and the procedures for recovering benefits were
explained in the policy mnual. Finally, we ask whether the
enpl oyer "established or maintained" the plan for the purpose of
provi ding benefits to its enployees. MDonald Equi pnent did so,
purchasi ng the insurance, selecting the benefits, identifying the
enpl oyee-participants, and distributing enrollnent and claim
forns.?® A reasonable fact-finder could have reached but one
concl usi on: McDonal d's subscription to the BIT constituted an
ERI SA pl an.

2. Standard of Review.

The McDonal ds first contend that the district court erred in
applying the arbitrary and capricious standard of review rather
than a de novo standard in reviewing French's actions as a
fiduciary. In Firestone Tire & Rubber Conpany v. Bruch,?® the
Suprene Court recognized that when a fiduciary is granted
discretion in the performance of a duty the reviewis for an abuse
of discretion. In the instant action the trust agreenent creating
the BIT gave French the absolute discretion to contract with an
i nsurance provider. French acted under this authority in selecting
PILIC and the district court correctly reviewed the deci sion under
the arbitrary and capricious standard which is the equival ent of

t he abuse of discretion standard in this circuit.??

°Cf. Menorial Hospital

10489 U. S. 101, 109 S.Ct. 948, 103 L.Ed.2d 80 (1989).

1penn v. Howe- Baker Engi neers, Inc., 898 F.2d 1096 (5th
Cir.1990) (equating arbitrary and capricious standard with abuse
of discretion standard in ERI SA context).
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3. Did French breach his fiduciary duties in selecting PILIC?

At the outset, we note that as trustee of the BIT and
principal of IRM the third-party admnistrator, French was a
fiduciary of the MDonald plan.* The plaintiffs contend that
French breached his fiduciary duty by not disclosing Provident's
schedule for the re-rating of premuns, by selecting PILIC to
underwite the BIT policy, and by benefitting personally fromthe
i ncreased |l evel of premuns. W reviewthese clains under a three
step analysis. To establish a clained breach of fiduciary duty, an
ERI SA plaintiff nust prove a breach of a fiduciary duty and a prinma
facie case of loss to the plan.®® "Once the plaintiff has satisfied
t hese burdens, "the burden of persuasion shifts to the fiduciary to
prove that the | oss was not caused by ... the breach of duty.' "

In ruling onthe McDonal ds' nondi sclosure claim the district
court held that French breached his fiduciary duty by failing to
disclose PILIC s re-rating schedule for its group health coverage
premuns to MDonald Equipnent. We perceive no error in this
hol di ng. Section 404(a) inposes on a fiduciary the duty of
undi vided loyalty to plan participants and beneficiaries, as well
as a duty to exercise care, skill, prudence and diligence.® An

obvi ous conponent of those responsibilities is the duty to discl ose

2Donovan v. Mercer, 747 F.2d 304 (5th G r.1984).

BRoth v. Sawyer-d eator Lunber Co., 16 F.3d 915, 917 (8th
Cir.1994).

¥ld. at 917.
1529 U.S.C. § 1104.



mat eri al information.

Shortly after the effective date of the plan, PILIC advised
French of a new rate schedule which French |ater conceded woul d
have resulted in prohibitive premuns for any small enployer
experiencing a single catastrophic claim French, however, failed
to informeither McDonal d Equi pnent or its enpl oyee-beneficiaries
of the schedule, at least in part due to marketing consi derations.
Considering the inpact that this rate schedule woul d have had on
McDonal d Equi pnent or any other small enployer, this information
was material to PILIC s suitability as a replacenent insurer and
McDonal d's decision to remain in the BIT. Accordingly, French had
an obligation to disclose.

The nondi scl osure claimfalters, however, at the second step
of our analysis, specifically, the plaintiffs failed to prove a
loss to the plan as required by 29 US. C 1109(a).?' In
Massachusetts Mut. Life Ins. Co. v. Russell,? the Suprene Court
interpreted the "loss to the plan" language in 8§ 1109 to limt
clainms under this section to those which inure to the benefit of
the plan as a whole rather than to individual beneficiaries. The
court noted that this interpretation reflected ERISA's primry
concern with the possi ble nmisuse or m snanagenent of plan assets.?8

A cl ose exam nati on of the McDonal ds' s cl ai mdoes not di scl ose

¥The plaintiffs assert that the defendants are |iable under
8§ 409 of ERISA, codified at 29 U.S.C. § 1109.

7473 U.S. 134, 105 S. . 3085, 87 L.Ed.2d 96 (1985).

8| d. at 140-42 & n. 8, 9, 105 S.Ct. at 3089-90 & n. 8, 9,
87 L.Ed.2d at 102-03 & n. 8, 9 (discussing legislative history).
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how it involved the requisite "loss to the plan" as described in
Russell. The resulting harm of the breach of French's fiduciary
duties was the paynent of higher premuns which ultimately lead to
the decision, albeit wunder economc duress, to discontinue
i nsurance coverage with the BIT. The relief sought is the bal ance
of the benefits due for the treatnment of Neil MDonald. Thi s
relief, unfortunately inthis | egal analysis, inures to the benefit
of the MDonalds, not the plan, and thus has no inpact on plan
assets. Wre we to consider the prohibitive increases in prem uns
as the injury or loss, these increases actually nmade the plan
itself healthier and nore |ikely to survive the catastrophic clains
of other beneficiaries, including other MDonald Equipnent
enpl oyees.® W nust therefore conclude that the MDonal ds fail ed
to establish a loss to the plan.? Further, because the show ng of
a loss to the plan is required for any breach of fiduciary duty
cl ai munder 8 1109, the MDonal ds' other breach clains also fail.
4. O her cl ains.
The remaining clains have no nerit. The state law civi

conspiracy and fraud clains are preenpted by ERI SA. 2! The district

The plaintiffs also failed to provide any evidence that
coverage was avail able from ot her conpani es under better terns.

2See Total Plan Services v. Texas Retailers Assoc., 932
F.2d 357 (5th Cr.1991) (dismssing claimfor failure to allege a
|l oss to the plan); Physicians Heal thChoice, Inc. v. Trustees of
Aut onoti ve Enpl oyee Benefit Trust, 988 F.2d 53 (8th G r.1993).

2lSee Christopher v. Mbil Gl Corp., 950 F.2d 1209 (5th
Cr.), cert. denied, --- US ----, 113 SSC. 68, 121 L.Ed.2d 35
(1992).



court did not err in denying a jury trial on the ERISA clains. %
Finally, we find no abuse of discretion in the district court's
term nation of discovery.?

AFFI RVED.

22Bor st v. Chevron Corp., 36 F.3d 1308 (5th Cir.1994);
Calam a v. Spivey, 632 F.2d 1235 (5th G r. 1980).

2See Wchita Falls Ofice Assoc. v. Banc One Corp., 978
F.2d 915 (5th G r.1992), cert. denied, --- US ----, 113 S . C
2340, 124 L.Ed.2d 251 (1993) (according great deference to
judge's decision to curtail discovery).
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