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DAVIS, G rcuit Judge:
In this consolidated appeal both Juan Raul Garza and Manuel

Fl ores chall enge their convictions and sentences. Juan Raul Garza



was convi cted of five violations of various drug trafficking | ans?,
operating a continuing crimnal enterprise (CCE)?, noney
| aundering® and three counts of killing in furtherance of a CCE. *
After a punishnent hearing, the sanme jury recommended a death
sentence for the three killings. Accordingly, the court sentenced
Garza to death for counts 7, 8, and 9, and to concurrent terns of
i nprisonnment for life (counts 1, 2, and 6), 40 years (counts 3 and
5) and 20 years (counts 4 and 10). Garza challenges both his
conviction and his sentence.

At a separate trial, Manuel Flores was convicted of two counts
of killing in furtherance of Garza's CCE®’, one count of conspiring
to inport over 1,000 kilograns of nmarijuana® and one count of

possession with intent to distribute over 1,000 kilograns of

!Count 1: conspiracy to inport nore than 1,000 kil ograns of
marijuana into the U S. from Mexico, 21 U S.C. 88 963, 952(a)(2)
and 960(b) (1) (0G;

Count 2: conspiracy to possess with intent to distribute
nmore than 1,000 kil ograns of marijuana, 21 U S. C. 88 846,

841(a) (1) and 841(b) (1) (A (vii);

Count 3: possession with intent to distribute approxi mately
163.6 kil ograns of marijuana, 21 U S. C. 8§ 841(a)(1l) and
841(b)(1)(B)(vii); 18 U.S.C. § 2;

Count 4: possession with intent to distribute approxi mately
95.4 kil ograns of marijuana, 21 U S. C. 8§ 841(a)(1l) and
841(b)(1)(C; 18 U.S.C. § 2;

Count 5: possession with intent to distribute approxi mately
596. 3 kilogranms of marijuana, 21 U. S.C. 88 841(a)(1) and
841(b)(1)(B)(vii); 18 U.S.C. § 2.

2Count 6: 21 U.S.C. 88 841(a), 848(c) and 848(e)(1)(A); 18
UusC § 2.

3Count 10: 18 U.S.C. § 1956(a)(1) (A (1) and 18 U.S.C. § 2.

“Counts 7, 8 and 9: 21 U. S.C. 88 848(a), 848(c) and 848(e);
18 U S.C. § 2.

521 U.S.C. §8 848(a), 848(c), 848(e) and 18 U.S.C. § 2
621 U.S.C. §8 963, 952(a)(2) and 960(b) (1) (0.
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marij uana’. Flores was sentenced to life inprisonment for each
murder count and to 327 concurrent nonths' inprisonnment for the
other counts. W find no reversible error and affirm

|. FACTS

Fromthe early 1980's until 1992, Juan Raul Garza built and
controlled an intricate drug trafficking enterprise. Wrking with
friends and associates from the tough nei ghborhood of his youth,
Garza sol d t housands of pounds of marijuana in Texas, Louisiana and
M chi gan, reaping hundreds of thousands of dollars in return.
Garza originally bought froma supplier who i nported the marijuana
into the United States for him but eventually he sent his own
wor kers into Mexico to buy the drug and drive it across the border.

Garza occasionally suffered setbacks when | oads of marijuana
or cash were seized by |l aw enforcenent agencies. In addition to
putting a dent in Garza's profit margin, these incidents made him
suspicious that certain of his workers and associates were
cooperating with the police. Being the object of Garza's m strust
was not a healthy condition - as the victins of Garza's three
mur der convictions would attest.

G |l berto Matos was the first of the three to be killed. Matos
was an associ ate of Erasno De La Fuente, a drug snuggl er who worked
wth Garza. (Garza suspected that De La Fuente had tipped off the
police about a 1,350 pound shipnent of marijuana that had been
sei zed fromone of Garza's storage houses. Garza conm ssioned sone
of his workers to nmurder De La Fuente, but they ran into trouble

because De La Fuente was continually surrounded by a snal

21 U S.C. §8 846, 841(a)(1) and 841(b) (1) (A) (vii).
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ent ourage, which included Matos. When his patience wore thin,
Garza ordered Manuel Flores and Israel Flores to break into Matos'
auto repair shop and lie in wait for either De La Fuente or WMatos.
If only Matos appeared, they were to kill himas a forewarning to
De La Fuente. Wen the unlucky Matos arrived at his shop al one,
| srael and Manuel made himlie face down on the floor and waited
about 45 mnutes in case De La Fuente m ght show up. \Wen their
wait proved fruitless, Manuel shot Matos in the back of the head.
For their work, Garza paid Israel and Manuel with cash and a car.

But Garza did not abandon his plans to nurder De La Fuente.
Five nonths later, Garza supplied Israel Flores and Jesus Flores
with guns and took themto De La Fuente's nightclub to kill him?
Nervous, |srael consunmed too nuch liquor to help with the murder
and had to be dropped off in an alley. Jesus picked up Manuel
Fl ores and they went back to the nightclub. Wen De La Fuente |eft
the club and got into his car, Manuel shot himtw ce through the
driver's window. Jesus fired shots into the air to distract the
police from chasing Manuel, hid in a ditch for a few hours, then
call ed Garza, who picked him up. Garza paid each of the Flores
brot hers $10, 000. The third victim was Thomas Runmbo. After
surveillance officers watched Runbo help load marijuana into a
trailer, they stopped himand told himwhat they had seen. Runbo
agreed to cooperate and turned the entire 360 pound shi pnent over
tothe officers. Runbo tried to disguise hisinfidelity by cutting
a hole in the fence surrounding the trailer and telling one of

Garza's associates that the drugs had been stolen. Not f ool ed,

8Manuel and Jesus are brothers and Israel is their cousin.
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Garza figured that Runbo had stolen his nerchandi se and went
directly to Runbo's house, taking two of his workers with him
Runmbo reluctantly got into Garza's pickup truck and they drove to
anot her worker's house, where Garza picked up a gun. They stopped
again at Jesus Flores' house and Jesus, who owed Garza noney for
cocai ne, volunteered to go along. Al five got into Jesus' car and
t hey drove around while Jesus interrogated Runbo. Runbo stuck to
his story, so they drove out to a rural farmroad and Garza told
Runbo that he knew Runbo had taken the marijuana. Runbo was told
to get out of the car and to wal k honme. Runbo protested that he
was wearing new shoes but then clinbed out. Garza shot Runbo in
t he back of the head and Runbo fell back into the car. Garza and
Jesus |lugged Runbo's body out into the brush and Garza shot him
four nore tines.

Gradual ly, law enforcenent agents tightened the net around
Garza's operations. They tapped Garza's phone and surveilled his
activities, seized nore | oads of drugs and noney, arrested sone of
his workers and converted others into informants. At one point,
Garza hinsel f was arrested after nmaking a delivery to an undercover
agent . In February 1992, the U S. Custons Service nounted a
sweeping interstate offensive, wusing an assault helicopter,
hundreds of agents and a SSWA. T. teamto secure and search the
honmes of Garza and his workers. As a result of this raid, nost of
Garza's associates were indicted and arrested. Garza hinself fled
to Mexico and could not be found.

The authorities finally | ocated Garza when he ran | ow on noney

and phoned one of his Mchigan associates to arrange a sale.



Unknown to Garza, this person was cooperating with the governnment
and allowed agents to tape record his conversations with Garza
Agents traced the calls and contacted the Mexi can gover nnent, which
apprehended Garza and turned himover to the U S. Custons Service.

Fol | ow ng the February 1992 raid, Garza and fifteen of his co-
conspirators were originally indicted with two drug trafficking
counts. Wile Garza was a fugitive, the governnment nade plea
agreenents with nost of these co-conspirators. I n exchange for
their testinony agai nst Garza, the governnent all owed themto pl ead
to |l esser charges and prom sed to reconmmend substantially reduced
sentences. After the plea agreenents, Garza was reindicted with
the ten counts described above. Several nonths before Garza's
trial, Manuel Flores was tried and convicted of the nurders of
G | berto Matos and Erasnp De La Fuente.

We turn now to a consideration of the issues Garza raises in
this appeal .

1. JUAN RAUL GARZA

As required by 21 U.S.C. § 848, Garza's trial was divided into
a quilt phase and a punishnent phase. Garza raises several
conpl ai nts about both phases of his trial; we wll address the
guilt phase issues first.
A. JURY SELECTI ON

For several reasons, Garza mmintains that the district court
conducted voir dire in such a way as to deprive himof critica
information about the potential jurors' views on capita
puni shment. The Suprene Court has recently rem nded us that:

Voir dire is conducted under the supervision of the court
and a great deal nust, of necessity, be left toits sound
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di scretion. Even so, part of the guaranty of a
defendant's right to an inpartial jury is an adequate
voir dire to identify unqualified jurors. Voir dire
plays a critical function in assuring the crimnal
def endant that his [constitutional] right toaninpartial
jury will be honored.

Hence, the exercise of [the trial court's] discretion,
and the restriction upon inquiries at the request of

counsel, [are] subject to the essential demands of
fairness.
Morgan v. Illinois, 119 L.Ed.2d 492, 503 (1992). On appeal, we
will not disturb the scope and content of voir dire without a

showi ng that there was insufficient questioning to allow defense
counsel to exercise a reasonably know edgeabl e ri ght of chall enge.

United States v. Shannon, 21 F.3d 77, 82 (5th Gr.), cert. denied,

115 S.C. 260 (1994); United States v. Rodriguez, 993 F.2d 1170,

1176 (5th Gir. 1993), cert. denied, 114 S. Ct. 1547 (1994).

1. Did the district court err by limting voir dire?

At the district court's behest, the parties submtted an
agreed proposed procedure for jury selection. The parties
suggested that the clerk send the venire a 19-page questionnaire,
whi ch included questions on a juror's beliefs about the death
penalty. The parties further suggested that the court question the
venire as a group about nopst issues and question jurors
individually about their attitudes toward the death penalty and
their exposure to pre-trial publicity; Governnent and defense
counsel would then be given five or ten mnutes per juror to ask
foll ow up questions on these subjects.

Before jury selection, the district court informed counsel
that it would not permt such a |long questionnaire to be submtted

and that in particular, it would not allow the potential jurors to



be questioned through the mail about their attitudes toward capital
puni shment. Instead, the court approved a two page questionnaire
covering general facts about jurors' backgrounds. The court also
stated that it would allow individual sequestered voir dire about
the death penalty and publicity, but only of those jurors whose
responses to general questions indicated that they had a problemin
either area. The court rules that it would give two hours to each
side (later expanded to three) to question jurors about any topic
they wi shed. After this conference, Garza agai nst asked the court
to permt him to examne each juror on the death penalty and
publicity. The court denied this request.

Garza argues that in light of the parties' agreenent to foll ow
this procedure, the court erred in refusing to allow him to
question each juror on the capital punishnment issue. Gar za
enphasi zes that jurors may be particularly reluctant to vol unteer
their opinions on such a personal and enotional topic as capital
puni shment and argues that individual questioning would be nore
likely to elicit honest and detailed responses. Garza al so
conplains that the district court unduly restricted the questions
he coul d ask about capital punishnent and the tinme in which he had
to ask them

Al t hough we are synpathetic to Garza's concerns, our role is
not to decide what voir dire procedure is best, but to determ ne
whet her the procedure chosen by the district court is sufficient.
To do this, we ask "'whether the procedure used . . . created a
reasonabl e assurance that prejudice would be discovered if

present.'" United States v. Quiroz-Hernandez, 48 F.3d 858, 868




(5th Gr. 1995) (quoting United States v. Nell, 526 F.2d 1223, 1229

(5th Gr. 1976)). When neasured against this standard, we are
convinced that the voir dire was adequate.

First, our careful review of the record shows that the group
voir dire was sufficient to identify those jurors who needed to be
questioned further about the death penalty. The court first asked
jurors to identify thenselves if they were opposed to the death
penalty or woul d automatically i npose the death penalty. The court
followed this with several other questions about capital punishnent
and encouraged all the jurors to ask any questions they had. The
court then privately questioned in nore detail the nenbers of the
panel who responded. The court's questions were carefully designed
to put the jurors at ease and encourage themto respond fully, and
the jurors' answers reflect that the court was successful in
obtaining a free flow of information fromthe venire. T he
next day, the court permtted each side to question the jurors for
three hours. Both the governnent and Garza asked the venire about
their feelings toward specific aggravating and mtigating factors
and about the penalty process. These questions also elicited frank
responses fromthe venire. Throughout voir dire, when a juror cane
forward with an answer suggesting bias, the court questioned the
juror separately and i ndividually and nost often all owed counsel to
ask questions as well.

Garza nmakes the rel ated conpl aint that the court did not allow
hi m enough tinme to question each juror about the death penalty and
instructed himnot to ask certain questions. Qur review of the

record leads us to conclude that the tinme and questions all owed



wer e adequate. Although Garza lists a nunber of questions that the
court disapproved, the record reveals that the court actually
allowed Garza a great deal of latitude in his questioning of
i ndi vi dual jurors. Lastly, because our review of the specific
questions Garza w shed to ask shows that they were not reasonably
necessary to enable Garza to challenge jurors over their views on
capital punishnment, we conclude that the court did not abuse its

discretion in limting them (Quiroz-Hernandez, 48 F.3d at 869.

As a whole, the court's plan to question the venire as a
group, to allow individual sequestered questioning of jurors who
cane forward and to permt each side an additional three hours of
virtually unrestricted questioning was not an abuse of discretion.

See United States v. Quy, 924 F.2d 702, 707-08 (7th Cr. 1991)

(court did not err by conducting simlar group voir dire on raci al
prej udi ce). Al t hough not every juror was ultimately questioned
individually, the record reflects that the two day voir dire
reasonably assured that the jurors' potential biases were uncovered
and expl ored.?®

2. Did the court err by refusing to permt Garza to
i ndividually question Venire Menbers No. 11 and No. 19?

¢ are unsure whether Garza neans to challenge the court's
failure to individually question each juror about pretrial
publicity. However, our review of the record discloses that the
group questioning on this topic elicited a | arge nunber of
responses and that the court followed this up with thorough
i ndi vi dual questioning of the responding jurors. W see no abuse
of discretion on this issue, either.

Garza also criticizes the court for refusing the proposed
questionnaire and for substituting one that contained no
guestions on the death penalty or pretrial publicity. However,
because the court provided for adequate questioning on all issues
during jury selection, the court's limtation on the
guestionnaire was not an abuse of discretion.
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Garza maintains that the court erred by dism ssing jurors No.

11 and No. 19 for their opposition to the death penalty w thout
allowing hima sufficient opportunity to rehabilitate them These
jurors both responded when the court initially asked who was
"against" the death penalty. Wen the court asked the follow up
question whether they could "envision any setting, any case, not
this one, any case, that is just so heinous and so terrible and so
horrible, could you envision any case, in which you could find
yoursel ves voting for the death penalty," both of these jurors
unequi vocal ly responded that they could not (in contrast to a
nunber of other "opposed” jurors who stated that they could). The
court then asked if these jurors could put aside their persona

feelings and "still followthe | aw," and agai n they responded t hat
they could not under any circunstances. The court denied Garza's
request to question No. 11 and No. 19 further and excused these
jurors as having "resoundingly" stated their disability in a
capital case. W see no error in the court's excusal of these
jurors. The district court, who observed these jurors and heard
their enphatic answers to his questions, was entitled to concl ude
that further exam nation by counsel was pointless.

3. Did the court err by dismssing for cause jurors opposed to
the death penalty?

Garza contends next that the district court erred by
di sm ssing for cause four jurors who indicated that they could not
i npose the death penalty in his case. A district court properly
excuses a juror for cause when:

the juror's views [on the death penalty] would prevent or

substantially inpair the performance of his duties as a juror
in accordance with his instructions and his oath.

11



VWi nwight v. Wtt, 469 U S. 412, 424 (1985)); Wllians v. Collins,

16 F.3d 626, 633 (5th Gir.), cert. denied, 115 S.Ct. 42 (1994).

This standard does not require the court to dismss only those
jurors who woul d automatically vote against the death penalty in
every case. Stated differently, the trial court has the discretion
to excuse a juror when it "is left with the definite inpression
that a prospective juror would be wunable to faithfully and
inpartially apply the law" Wtt, 469 U S. at 426. W give
consi derabl e deference to the court's decision to excuse a juror on
this basis, because such decisions are based in large part on its
face-to-face credibility assessnent of the prospective jurors. See
id., at 426-29 (although in habeas context, discussing universal

reasons for deference); United States v. Bryant, 991 F. 2d 171, 174

(5th CGr. 1993) (decision to excuse juror for actual bias reviewed
for mani fest abuse of discretion).

W first apply this standard to the court's dism ssal of
jurors Ms. Nieto and Ms. Martinez. After thorough questioning by
the district court and counsel, both jurors stated that they would
only inpose the death penalty if the defendant had abused and

nurdered a very small child.' Both jurors were unequi vocal and the

M5, Nieto stated that she could only inpose the death
penalty if the case "involved a rape and the nurder of a snal

child two or three years old." Wen the court questioned her
further, she said "Under no other circunstances. Only if it
involved a small child." Later, when the court asked Ms. N eto
if she could follow the Iaw, she replied, "Ch, | would only
followthe lawif it involved a case such as | stated; otherw se,
no." The court then sustained the governnent's for-cause
chal | enge.

Ms. Martinez initially told the court that she was not in
favor of the death penalty, no matter how terrible the crine.
When the court asked her about a hypothetical case involving the
abuse of a three year old child, she stated that she m ght change

12



nmore the district court tested their beliefs, the nore adamant they
becane in their opposition to voting for death in any other case.
In these circunstances, the court did not abuse its discretion by
deciding that these jurors held beliefs that would substantially

inpair them from performng their duties as jurors. Russel | v.

Collins, 998 F.2d 1287, 1293 (5th Cr. 1993), cert. denied, 114

S.C. 1236 (1994) (juror mght inpose death only if victim was
small child); Bell v. Lynaugh, 828 F.2d 1085, 1092 (5th Cr.),

cert. denied, 484 U. S. 933 (1987) (juror m ght inpose death only if
victimwas a famly nenber); Antwine v. Delo, 54 F.3d 1357, 1369

(8th Cr. 1995 (wllingness to consider death in extrene
hypot heti cal situations does not render [potential jurors] imune
from excl usion for cause).

The third nenber dism ssed was M. Narup, who told the court
that he could only inpose death if the defendant had confessed to

the murder or if M. Narup hinself had witnessed it.! Garza argues

her mnd if the victimwas a child. The court asked if she could
envi sion i nposing death in any other case and she replied that
she could not. The court then proposed the nurder of a 20 year
ol d disabl ed victimwho was abused and nurdered and Ms. Martinez
answered, "Wen | say the death penalty, it nmakes ne shake ny

body all over." After persistent questioning fromthe court and
counsel, Ms. Martinez apparently becane distraught and said, "It
is very hard for nme to answer because it is the sanme question.
Death penalty." After the court noted several tinmes on the

record that Ms. Martinez was becom ng enotional it gently excused
her.

M. Narup stated that he would not be able to believe even
an eye witness to a nurder. As M. Narup hinself put it, "They
make erasers on pencils but they don't nmake an antidote for a
lethal injection.” The court carefully explained the reasonable
doubt standard and M. Narup responded:

| woul d probably al ways have a reasonable doubt. That is
the problem Again, . . . | amnot strict against the death
penalty. If | saw sonebody commtting a nurder and | had a

13



that the court inappropriately dismssed M. Narup because "it is
up to each individual citizen to judge for hinself the degree of
proof of guilt beyond a reasonabl e doubt." However, M. Narup did
not say that he would hold the governnent to a high standard

rather, he indicated that he would hold the governnment to an
i npossi bl e standard. Essentially, M. Narup told the court that if
the defendant's |ife was at stake, no degree of proof would be
sufficient. The district court did not abuse its discretion in
concluding that M. Narup would be wunable to follow its

i nstructions. See Drew v. Collins, 964 F.2d 411, 417 (5th CGr.

1992), cert. denied, 113 S.C. 3044 (1993) (proper to excuse juror

who would hold governnent to higher standard than reasonable
doubt) .

Lastly, we consider the court's excusal of M. Flores. M.
Flores originally did not indicate that he was opposed to the death
penalty. Later, M. Flores apparently becane aware that sonme of
the victins in the case had been involved in drug trafficking and
informed the court that he could never vote for the death penalty
in any case in which the victimwas involved with drugs. The court
attenpted to steer M. Flores away from considering these

particular circunstances of Garza's trial, but M. Flores

gun, | would shoot him | amnot against that, but | am
agai nst shooting the guy whenever he nmay not have done it.
Sonebody el se cones over and said he did it. | don't know
that he did or not. | don't know this guy's notives. |
woul d have a reasonabl e doubt in ny head.

Def ense counsel attenpted to rehabilitate M. Narup by
aski ng whet her he could sit in judgnent of a defendant who had
killed the President, to which M. Narup retorted, "If GCswald
hadn't been shot they woul d have executed him wouldn't they?
Ri ght now they still don't know whether he did it or not."

14



persisted. After further questioning, M. Flores agreed with the
governnent's statenent that "if the person who is killed is another
drug dealer or a conpetitor or sonebody else who is in the sane
organi zati on or sonething like that, in those situations [he] would

never consider the death penalty, [and] would never inpose the

death penalty."” The follow ng di scussion ensued:

GOVT: In other words, if [the victin] was a person who was in
drugs . . . and the | aw says whet her or not the person -
- whether or not the victimis one, you should still be

abl e to consider assessing the death penalty, you woul d
not be able to follow that |aw

FLORES: | would not be able to give the death penalty to

soneone that is in the sane thing that he [Garza] is

doing. They are both in drugs.

COURT: Let's ask it this way. Let us say that the |aw does
not di stinguish whether the person that was killed was
in drugs or not in drugs. Are you saying that under no
circunstances, if he was, that you could not follow
that | aw and gi ve death under those circunstances?

FLORES: Right, that is what | am sayi ng.

After repeating several nore tinmes that he could not inpose death

in a drug-related killing, M. Flores was excused.

As Garza points out, M. Flores was in a slightly different
position than Ms. Nleto and Ms. Martinez. Rather than identifying
the only case in which he could i npose death, M. Flores indicated
that only in a case |like Garza's could he not inpose death. GGarza
contends that this difference is one of constitutional dinension;
that even if Wtt permts the court to dismss Ms. Nieto and M.
Martinez, it does not support the dismssal of M. Flores. e
cannot agree. Wile the process of qualifying jurors to sit in a

capital case is of particular inportance, "[h]ere, as el sewhere,

the quest is for jurors who wll conscientiously apply the | aw and

15



find the facts.” Witt, 469 U S. at 423. The district court is not
limted to disqualifying only those jurors who woul d never vote for
the death penalty, 1d. at 421, but can excuse those who cannot set
aside their own predilections in deference to the rule of |aw

Lockhart v. McCree, 476 U S. 162, 176 (1986).

In M. Flores' case, the source of his bias was not the death
penalty in the abstract, or in sone irrelevant hypothetical case.
M. Flores volunteered that he would not be able to overcone his
bi as and vote in favor of the death penalty where the victimwas a
co-conspirator in a drug trafficking case. The district court was
not required to ignore this bias and did not abuse its discretion
by excusing M. Flores.

4. Did the court err by denying Garza's for-cause chall enges to
certain jurors?

During voir dire, Garza challenged for cause two jurors for
their exposure to pretrial publicity and six for their
relationships to governnment wtnesses and |aw enforcenent
of ficers.' The district court denied these chall enges.

a. Pretrial publicity

Garza contends that the district court erred by not excusing
Ms. Esparza and M. Krell, both of whom had heard sonme publicity
about Garza's upcoming trial. M. Esparza told the court that she
had seen a recent article in the newspaper that had nentioned that
Garza was to be tried for drug trafficking. She did not renenber

any reference to alleged killings or deaths. Wen the court asked

20nly two of these venire nmenbers went on to serve as
jurors. However, the record does not reveal whether Garza had to
use perenptory challenges to have the others excl uded.
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her if the article had caused her to form an opinion, she stated
that it had, "[b]ecause there is so nmuch of that [drugs] in our
communi ty. And we have so nmany young children. And | have
grandchildren.” \When the court asked if she would have trouble
being fair and inpartial in a drug case, she replied "But | don't
have the facts, you see. | would have to see what exactly is
presented and then | wuld be able to." After thorough
gquestioning, Ms. Esparza assured the court that she could be fair,
that she did not already believe that Garza was guilty and that she
would only nmake a determnation after all the facts had been
presented to her. Lastly, the court asked her if, despite the
article, she could view the evidence with a clean and open m nd,
and she replied that she coul d.

M. Krell informed the court that he had been in a scuba
diving class with Thomas Runbo twenty years earlier and had heard
that he had been shot. M. Krell stated that he had not known

Runbo personally and had not heard anything further about his

death. Wen the court asked M. Krell if he had any information
about how Runbo had died, M. Krell responded "I don't know
anyt hi ng about what happened.” During a nunber of follow up

questions, M. Krell said that he woul d be able to be inpartial and
that he could nake a decision based solely on the evidence.

As we have previously stated, "[a] person is not automatically
rendered unqualified to serve as a juror nerely because he has been
exposed to nedi a coverage of the charged crinme. The issue becones
whet her exposure to nedia publicity will preclude the individual

fromreturning a verdict based solely on the person's application

17



of the law as stated to the evidence presented." Bell, 828 F. 2d at
1093. The district court nust decide this question after observing
"the deneanor and response of the prospective jurors and

[ eval uating] any possible prejudice." United States v. Doggett,

821 F. 2d 1049, 1051 (5th Gr. 1987). W will only second-guess the
court's decision that a juror is unbiased if there is an abuse of
di scretion. 1d.

We see no abuse of discretion in the court's conclusion that
neither Ms. Esparza nor M. Krell was biased by what they had
heard. The court carefully and thoroughly questioned both jurors
and allowed counsel to question them as well. The court was
entitled to find that these panel nenbers were not tainted by nedia
coverage and were able to serve as jurors.®

b. Law enforcenment connections

Garza al so argues that the court shoul d have excused a nunber
of jurors who were acquai nted with governnent w tnesses or nenbers
of | aw enforcenent. Garza conpl ains about Ms. Scheiner, who was a
friend of Jim Parker, a potential governnent wtness from the

district attorney's office!*; M. Casas, who had several distant

Bln a footnote, Garza asserts that the district court's
denial of his notion for a change of venue was an abuse of
discretion. Garza has pointed to nothing in the record in
support of this argunent; thus, we find that Garza has
insufficiently presented this issue for review. MKethan v.
Texas Farm Bureau, 996 F.2d at 739 n.9 (5th Cr. 1993), cert.
denied, 114 S.Ct. 694 (1994).

M. Scheiner stated that her children had grown up with
Parker's and that during that tinme, she travelled with Parker's
wfe to Mexico. M. Scheiner also clarified that in the past ten
years, their children had gone separate ways and it had been a
long tine since she had seen Parker.
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connections to |aw enforcenent®; M. Robles, who had friends who
wor ked for |aw enforcenent and knew a governnment w tness!s; M.
Guevara, who worked at the Caneron County tax office and knew
several w tnesses!’; M. Medill, who was friends with several police
officers that he saw every three or four nonths; and M. Moreno,
was friends wth a | aw enforcenent w tness but had not seen himin
two years. The district court specifically found that Cuevara,
Medi || and Moreno woul d not bring any pro-|law enforcenent bias to
their jobs as jurors and denied Garza's challenges to all six of
t hese jurors.

Again, we reviewthe court's determ nation of a juror's actual
bias only for manifest abuse of discretion. Bryant, 991 F.2d at
174. After carefully reviewing the voir dire record, we concl ude
that the court did not err.

B. TAPE RECORDI NGS
1. Did the court err by admtting tape recorded conversations?

For two reasons, Garza contends that the district court should
have excl uded four tape recorded conversations between hinsel f and
a co-conspirator, Dani el Bordayo. Bordayo had been arrested in the

February 1992 raid on Garza's operations and had pled guilty to

M. Casas had children who grew up with the children of
Luis Ronero, a witness fromthe Texas Departnent of Public
Safety; had a niece-in-law whom she thought worked for
| nrm gration and whom she had not seen in three or four years; and
had rel atives on various police forces.

M. Robles had friends who worked for Immgration, the
Brownsville Police Departnment, and as a Justice of the Peace. He
al so knew Tony Torres, a prosecution wtness, but stated that he
woul d not give his testinony any greater weight.

M. Quevara worked in the sane building as Tony Torres,
had gone to school with one witness and was a cousi n of another.
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several drug-related charges. Bordayo got word that Garza was
trying to contact him from Mexico, in hopes of raising cash and
revitalizing his decimated drug enterprise. Bor dayo vol unteered
this information to the governnent and consented to having the
phone calls with Garza recorded. The record reveals that the
governnment's primary objective was to | earn Garza's whereabouts by
tracing these calls. At trial, the governnent introduced four of
t hese tape recorded conversations, in which Garza proposes a sale
of "commodities" and discusses the details w th Bordayo.

First, Garza contends that the governnent violated his Sixth
Amendnent right to counsel by using Bordayo to elicit incrimnating
statenents follow ng his February 1992 indictnent. However, Garza
did not raise this objection below. The record reveals that Garza
i nst ead obj ected on grounds that the conspiracy had ended when the
statenents were nade. Thus, we apply the plain error standard.

United States v. Calverley, 37 F.3d 160 (5th Cr. 1994).

The district court's decision to admt these tapes was not
plain error. Assum ng w thout deciding that Bordayo was acting as
a governnent agent, Garza has not net his burden of show ng either
that the adm ssion of the tapes affected the outcone of his
proceedi ngs or that it seriously affected the fairness, integrity,
or public reputation of judicial proceedings. Calverley, 37 F.3d
at 164. These tapes were conceivably relevant only to Counts One
and Two (conspiracy to inport marijuana and conspiracy to possess
wWth intent to distribute). The governnent offered overwhel m ng
evidence on these charges, including testinony from nunerous

cooperating conspirators and | aw enforcenent agents, supported by
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many itens of seized physical evidence and photographs. G ven the
many | egs upon which the guilty verdicts stood, Garza's genera
assertion that the tapes prejudiced the jury against him is
i nsufficient.

Garza next argues that both his and Bordayo's statenents were
i nadm ssi bl e hearsay because they were not nade in furtherance of
the conspiracy. This argunent is entirely neritless, because
Garza' s statenents were adm ssi bl e not as co-conspirator statenents
but as the admssions of a party-opponent. Fed. R Evid.

801(d)(2)(A); United States v. O enons, 676 F.2d 122, 123 (5th Cr

1982) . Bordayo's statenents were reciprocal and integrated
utterances and were adm ssible to put Garza's own statenents in

context. United States v. Gutierrez-Chavez, 842 F.2d 77, 81 (5th

Cir. 1988). Even if Garza could no | onger conspire with Bordayo,
because Bordayo had been arrested, Garza's statenents were also
rel evant and adnmi ssible to confirmthe earlier conspiracy.® United

States v. CGoff, 847 F.2d 149, 168 n. 27 (5th Gr.), cert. denied,

488 U.S. 932 (1988).

2. Did the district court err by allow ng non-expert witnesses to
testify as to certain tape recordi ngs?

Garza maintains that the court erred by allow ng t hree nenbers
of the conspiracy, Angel Berndt Garcia, Jesus Flores and Danie
Bordayo, to testify about the parties to and neanings of tape
recorded conversations between other conspirators.

Garza first conplains that the district court allowed Berndt

Garcia to testify about several conversations even though he could

8 For this same reason the court correctly overrul ed
Garza's objection that these statenents were irrel evant.
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only identify one of the speakers. Garza's characterization is not
quite accurate. Wiile Berndt Garcia could only identify one of the
speakers (Garza) with absolute certainty, he dididentify the other
speaker, although with |l ess certainty. In such cases, the district
court is given broad discretionto admt the tape and let the jury

deci de what value to place on the identification. United States v.

Si ngh, 922 F.2d 1169, 1174 (5th Cr.), cert. denied, 500 U S. 938

(1991) (conclusive proof of authenticity not required to admt

di sputed evidence); United States v. Lance, 853 F.2d 1177, 1181
(5th Gr. 1988) (once mnimally authenticated, i ssue becones wei ght
of evidence, not adm ssibility). The district court did not abuse
its discretion in admtting this tape.

Garza next argues that these co-conspirators should not have
been allowed to explain the secret neanings of the conversations
both because they are not experts and because the neaning was
already clear. Fed. R Evid. 701 allows lay witnesses to testify
about conversations consisting of "unfinished sentences and
punctuated with anmbi guous references to events that are clear only

to [the participants].” United States v. De Peri, 778 F.2d 963,

977 (3d Gir. 1985), cert. denied, 475 U S. 1110 (1986). The
district court may admt such opinions if they are (a) rationally
based on first hand know edge and (b) helpful to a clear
under st andi ng of the witness' testinony or the determ nation of a

fact in issue. United States v. Garcia, 994 F.2d 1499, 1506-07

(10th Gr. 1993) (agent who tapped phone conversation between

conspirators could testify about hi dden neanings); United States v.

Simas, 937 F.2d 459, 462 (9th Cr. 1991). In Garza's case, the
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W tnesses nmet these criteria.

By listening to the tapes, the conspirators gained first hand
know edge of these conversations, which were adm ssible as co-
conspirator statenents in furtherance of the conspiracy. @Grcia,
994 F.2d at 1507 (in-court perception of adm ssible out of court
statenents constitutes first hand know edge). Their opinions had
a rational connection to this factual basis because they were
menbers of the conspiracy and famliar with the events being
di scussed. The district court ensured this rational connection by
repeatedly instructing the witnesses to testify only to what they
actually knew, thus preventing specul ati on and inference.

The co-conspirators' testinony was al so hel pful to the jury
because, contrary to Garza's assertion, these tapes did not al ways
speak for thensel ves. Hoping to disguise the topic of discussion,
the conspirators peppered their discourse with code phrases and
obl i que references.?® The witnesses' testinony on the true neani ng
of these phrases was helpful, if not essential, to the jury's
understanding of this evidence. The district court policed this
testinony and, for the nost part, kept the governnent from asking
about segnents of the conversations that were easily understood.

See De Peri, 778 F.2d at 978. 1In such circunstances, the district

court did not abuse its discretion by allow ng the co-conspirators
to testify about the neaning of the tapes for the jury. @rcia,

994 F.2d at 1507.

For exanpl e, one conspirator told Garza "The conrade, the
one who doesn't drink, is over there | ooking at the nest."
Berndt Garcia testified that this neant that another conspirator
was out surveying a landing strip for Garza's pl ane.
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C. THE TRIAL COURT' S RCLE

Garza argues that the district court erred by acting as an
advocate for the governnent throughout his guilt and puni shnent
heari ngs. To constitute error, "the district judge' s actions,
viewed as a whole, nust amount to an intervention that could have
led the jury to a predisposition of guilt by inproperly confusing

the functions of judge and prosecutor.” United States v Bernea, 30

F.3d 1539, 1569 (5th Cr. 1994), cert. denied, 115 S C. 1113

(1995). To neet this test, "the judge's intervention nust be
quantitatively and qualitatively substantial." 1d.

Garza conplains of two instances in which the district court
elicited evidence fromw tnesses that was harnful to him First,
he conplains that the district court elicited harnful information
from the governnent's pathologist, Dr. Lawence Dahm Second,
Garza conplains that the court inpeached Elizabeth Mirillo, a
psychot her api st who testified as Garza's expert mtigati on wi tness.
We have carefully reviewed the record of the exchanges the district
court had with these witnesses and find that the court did not
exceed its proper role in either incident.?

D. COUNT TEN
1. Was Count Ten of the indictnment sufficient?

Garza contends that Count Ten of the indictnment did not
sufficiently allege a violation of 18 U S.C. 8§ 1956(a)(1)(A (i),
t he noney- 1l aundering statute. Garza repeatedly asked the district

court to dismss this count, but the district court denied his

2Mor eover, the judge instructed the jury to disregard
anything he did during the trial that suggested he had an opinion
about the case.
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requests. Count Ten all eged:

On or about Novenber 14, 1989 . . . the Defendant, JUAN RAUL
GARZA, with the intent to pronote the carrying on of drug
dealing in violation of Title 21, United States Code, Sections
846 and 841(a)(1), and knowi ng that approxi mately $273, 644. 00
in United States currency in fact represented the proceeds of
t hat unl awful drug dealing, conducted and attenpted to conduct
a financial transaction wth that noney in that the Defendant
attenpted to nove that noney.

Garza asserts that the indictnent fails because the phrase "nove
that noney" does not state an act that constitutes a financial
transacti on.

We review the sufficiency of the indictnent de novo. United

States v. West, 22 F.3d 586, 590 (5th Cir.), cert. denied, 115

S.Ct. 584 (1994). We will find that the indictnment is sufficient
if it "(1) enunerates each prima facie elenent of the charged
of fense, (2) notifies the defendant of the charges filed against
him and (3) provides the defendant with a doubl e jeopardy defense

agai nst future prosecutions.” United States v. Nevers, 7 F.3d 59,

62 (5th Gir. 1993), cert. denied, 114 S.O. 1124 (1994). W will

not reverse Garza's conviction for mnor deficiencies in the

i ndi ctment that caused no prejudice. United States v. Shelton, 937

F.2d 140, 142 (5th Gir. 1991), cert. denied, 502 U S. 990 (1991).

While Garza is correct that the phrase "nove the noney" does
not describe in detail the financial transaction relied upon, we
conclude that the indictnment was nevertheless sufficient. The
indictnment tracks the statutory | anguage for each of the el enents
of noney | aundering, which are that the defendant "(1) conducted or
attenpted to conduct a financial transaction, (2) which the
def endant knew i nvol ved t he proceeds of unlawful activity, (3) with

the intent [either] to pronote or further unlawful activity."

25



West, 22 F.3d at 590. In addition to these statutory bare bones,

the indictnment was "acconpanied wth such a statenent of the facts
and circunstances as . . . inforned the accused of the specific

offense . . . with which he [was] charged." Haming v. United

States, 418 United States 87, 117 (1974). The indictnent specified
the date on which the event occurred, the exact dollar anount
i nvol ved and the fact that the general type of transaction at issue
was the novenent of this noney. See 8§ 1956(c)(4)(A(i). Thi s
description fairly infornmed Garza of the charge he would have to
meet. It is also sufficient to bar future prosecutions for this
sane offense. W conclude that the district court did not err by
refusing to dism ss Count 10.

Garza al so suggests that the evidence was insufficient to
prove that he conducted a financial transaction. The governnent
can prove a financial transaction by establishing the transfer or
delivery of noney, 8 1956(c)(3), which can include giving it "over

to the care or possession of another.” United States v. Puig-

Infante, 19 F. 3d 929, 938 (5th Gr.), cert. denied, 115 S.C. 180

(1994). The trial evidence established that Garza received this
money from Ri chard Bordayo in M chigan and delivered an O dsnobil e
Toronado containing this noney to Israel Flores to drive back to
Texas. Garza enphasizes that Israel originally told Texas
Departnent of Public Safety (DPS) troopers that he did not know of
the noney in the car and that Garza hinself denied knowi ng of the
noney. However, Garza conveniently ignores both Israel's tria
testinony that he knew he was transporting noney for Garza and

Trooper Jorge Castillo's testinony strongly suggesting that Garza
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was angry with Israel for losing the noney to the police. The
evi dence was sufficient to establish a financial transaction.
2. Did the district court err by denying a notion to suppress?

Garza contends that the court erred by admtting the noney
sei zed fromthe Toronado driven by Israel Flores, Flores' statenent
to the Texas DPS troopers and Garza's own statenents to Trooper
Castillo. After a pre-trial hearing, the district court denied the
notion to suppress. Garza challenges this ruling and contends that
this evidence should have been excl uded.

Approxi mately two weeks before the stop, Trooper Castill o was
contacted by a confidential informant (Cl) with whom he had worked
before. The Cl told Castillo that she was friends with Garza and
that Garza was involved in drug trafficking. A week later, the C
phoned Trooper Castillo again and told himthat she had travelled
to Mchigan with Garza and that they had brought back noney. The
Cl also stated that they planned to return to Lansing, Mchigan to
pick up nore noney. Several days later, Castillo heard from
relatives of the Cl that a black O dsnobile Toronado | oaded wth
nmoney was being driven from M chigan by Flores. Trooper Castillo
was given a specific |icense nunber and given the approximate tine
that the car would be on U S. H ghway 77 in Texas.

Castillo arranged for surveillance along H ghway 77 and the
Toronado was spotted by agents at about 7:00 pm on Novenber 14,
1989. O ficers followed the Toronado in unmarked cars until 8:20
pm when they had a marked police car pull it over for speeding.
Trooper Castillo candidly testified that "the reason the trooper

st opped hi m besi des the speeding is because | asked himto." The
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of ficer agreed. Flores drove the Toronado to a DPS out post, where
the search began at 8:30 pm Wthin ten mnutes of starting the
search, officers discovered $274,540 in cash hidden behind the
vents in the back interior panels of the car. At sone point,
Fl ores was issued a warning for speeding.

Trooper Castill o advised Flores of his Mranda rights and t ook
his statenent. Flores told Trooper Castillo that he was unawar e of
the noney in the car and that he was going to deliver the car to
Garza. In the neantine, officers had also confirnmed that the car
was registered to Garza. Trooper Castillo drove to Garza's hone
where he informed Garza that he was an officer wwth the DPS, told
hi mof the seizure and gave Garza a M randa warning. Castillo then
guestioned Garza about the noney and Garza denied that it was his.
Garza refused to make a witten statenent and Castillo left, as
| srael Flores arrived at Garza's house.

The district court found, inter alia, that Flores was in fact
speeding at the tine that he was pulled over, that Flores nmade a
valid consent to the search, that Trooper Castillo gave proper
M randa warni ngs to Garza and Garza had nade statenents to Castillo
freely and w t hout coercion.

a. The stop

Garza first mai ntains that, because the Texas troopers stopped
the Toronado on the pretext that it was speedi ng but for the actual
pur pose of investigating the Cl's tip, the stop was illegal. This

argunent is foreclosed by United States v. Roberson, 6 F.3d 1088

(5th Cr. 1993), cert. denied, 114 S. C. 753 (1994) (relying on

United States v. Causey, 834 F.2d 1179 (5th G r. 1987) (en banc)).
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Under Roberson, "while we do not applaud what appears to be a
common practice of sonme |aw enforcenent officers to use technica
vi ol ations as a cover for exploring nore serious violations, we may
| ook no further than the court's finding that [the officer] had a
legitimate basis for stopping the [vehicle]." 6 F.3d at 1092.
Garza does not dispute that Flores was speeding, a factual finding
whi ch is supported by Trooper Castillo's uncontradicted testinony
at the suppression hearing. As Roberson nmakes clear, this is the
end of our inquiry.?

b. The search

Garza next maintains that the search of the Toronado was
illegal because the troopers did not obtain a warrant. However,
the district court found that Flores gave a valid, uncoerced
consent to the search and concl uded that the consensual search was

constitutional under United States v. Matl ock, 415 U. S. 164 (1974).

Garza argues that the consent was not valid because it was tainted
by an illegally pretextual stop. Because we have concl uded that
the stop was not unlawful, we al so conclude that the consent was
not tainted.

On appeal, Garza asserts that the scope of the search exceeded
Fl ores' consent.? Garza never presented this argunent to the

district court; we review for plain error. Calverley. W neasure

2lGarza's reliance on United States v. Snmith, 799 F.2d 704
(11th Cr. 1986) is thus unavailing.

22l n passing, Garza al so suggests that because the vehicle
was noved fromthe side of the highway (the | ocation nanmed in
Flores' witten consent), the consent was no |onger valid. As
the evidence shows that Flores agreed to nove the car and, in
fact, noved it hinself, this argunent is neritless.
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t he scope of consent by asking "'what would the typical reasonable
person have understood by the exchange between the officer and the

[consenter].'" United States v. MSween, 53 F.3d 684, 687 (5th

Cir. 1995) (quoting Florida v. Jineno, 500 U S. 248, 251 (1991)).

Using this standard, we conclude that the district court did not
plainly err.

Before the troopers asked for his consent to search, they told
Flores that they believed contraband had been placed in the
vehicle. Flores then signed a witten consent that permtted the
troopers to search the "vehicle" including the "containers and
contents." Flores was present during the search and did not

attenpt to stop or restrict the search at any tine. MSween, 53

F.3d at 688 (failure to object to breadth of search indicates that
search was wthin scope of consent). Contrary to Garza's
description of the search as a "di smantling" or "dissection" of the
car, the record reveals that troopers nerely unscrewed two screws
and renoved two vent covers from the interior panels. Conpare

United States v. lbarra, 965 F.2d 1354 (5th Cr. 1992) (evenly

divided en banc court) (agents used sledgehammer to smash open
securely boarded-up attic). @G ven these circunstances, we have no
doubt that the district court did not plainly err by admtting this
evi dence as the product of a valid consent.?

3. Garza's statenents.

Garza first asserts that his statenents were the fruits of an

2Because we uphold the search on this ground, we do not
address Garza's argunents that the troopers |acked probabl e cause
to search the Toronado and that the circunstances did not justify
the troopers' failure to obtain a warrant.
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illegal search and seizure. This argunent is, of course, precluded
by our concl usi ons above.

Garza next conpl ains that he did not waive his Mranda rights.
We uphold the district court's findings of fact related to this
i ssue unless they are clearly erroneous, but we make a de novo

review of the ultimte conclusion of voluntariness. United States

V. Rojas-Martinez, 968 F.2d 415, 418 (5th Cr.), cert. denied, 113

S.Ct. 828 (1992). Wth these standards in m nd, we conclude that
Garza's statenent was voluntary. Garza does not dispute the facts
as we expl ai ned them above, but enphasizes that Trooper Castillo
began aski ng questions imedi ately after he finished readi ng Garza
his rights; that Garza was not given a witten waiver forn that
Garza was reluctant to answer sone of Castillo's questions and
refused to make a witten statenent. However, contrary to Garza's
suggestion, his refusal to nake a witten statenent after having
al ready nmade verbal statenents supports a conclusion that, had he
w shed to remain silent earlier, he would have done so. The fact
that Trooper Castillo did not try to further question Garza after
Garza declined to nake a witten statenent also supports the
court's finding that Garza was not coerced. In view of the
circunstances, the district court did not err in deciding that
Garza's statenents were vol untary.

In sum we conclude that the district court did not err by
admtting the evidence obtained through the stop and search of the
Toronado on Novenber 14, 1989.

E. OTHER | SSUES

1. Did the court err by admtting photographs of |ost evidence?
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Garza conplains that the court should not have admtted a
phot ograph of the interior of Glberto Matos' car, which showed a
set of keys and two pairs of gloves that the governnent | ost before
trial. This photo bolstered Israel Flores' testinony that he and
Manuel Flores wore gl oves when they nurdered Matos and that they
left the gloves in Matos' car. |t also supported the investigating
officer's testinony that they found gloves in the car at the crine
scene. The district court admtted the photo as an accurate
representation of what the investigator saw when he | ooked inside
Mat os' car.?* The governnment properly authenticated the photo and
the court did not err by admtting it. Fed. R Evid. 901(a);
United States v. Mijica, 746 F.2d 242, 245 (5th Cr. 1984).

Garza next argues that, by losing the gloves and keys, the
governnent violated its duty to preserve evidence that m ght have
excul pated him However, Garza does nothing nore than state
generally that the | ost keys and gl oves m ght have hel ped hi m and
never even theorizes as to howthey woul d have assisted him Under
Fifth Crcuit precedent, such unfocused specul ation is not enough

and this argunent nust fail. United States v. Binker, 795 F.2d

1218, 1230 (5th CGr. 1986), cert. denied, 479 U S. 1085 (1987)
(evidence nust possess excul patory value that is apparent before
its loss).

2. Did the district court commt pretrial error and allow
gover nnment m sconduct ?

Garza rai ses a nunber of issues concerning the manner in which

the district court managed di scovery and scheduling. Garza first

2Contrary to Garza's argunent, the best evidence rule is
not inplicated in this ruling.
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contends that the district court deprived him of his right to
effective counsel by refusing to grant him an additional one
mont h' s conti nuance. Garza was indicted on January 5, 1993 and was
gi ven several continuances over the followi ng nonths. On May 28,
Garza filed a notion asking the court to continue his trial date
thirty days after the already reschedul ed June 30 trial date. The
court instead gave Garza an additional week and jury selection
comenced on July 6, 1993.

W will find that the district court abused its discretion in
refusing a continuance only if Garza can showthat he was seriously

prejudiced by the denial. United States v. Ross, 58 F.3d 154, 159

(5th Gr. 1995). Wien he noved for this continuance, Garza
enphasi zed the vast anount of evidence that the governnent
produced, the nunber of aggravating nurders that the governnent
al l eged and that nuch of the docunentary evidence of the Mexican
murders was witten in Spani sh; on appeal he reiterates these sane
factors. However, even after this notion, Garza had over one nonth
in which to prepare for trial. Garza nakes no effort to explain
what he was unable to acconplish in this tinme or what nore he woul d
have done had he been given the extra three weeks. 1In short, Garza
has not shown that he was prejudiced. For this reason, we find
that the court did not err inlimting its continuance to one week.

Garza next argues that the governnent purposefully inflated
its witness list in order to prevent himfrompreparing for trial.
Approxi mately one week before jury selection, the governnent gave
Garza a list containing nore than 400 nanes. Garza conpl ai ned t hat

the governnment could not honestly expect to call this nunber of
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W t nesses and the court asked the governnent to provide a list of
W t nesses whi ch the governnment would "call for certain."” Four days
before the governnent began presenting evidence, the governnent
gave Garza a revised list of approximately 200 w tnesses. At
trial, the governnent <called approximately 60-70 of these
Wi t nesses. %

We see no error in the manner in which the district court
handl ed this issue. When Garza brought his objection to the
court's attention, the court appropriately directed the governnent
to submt anorelimted list. The governnent readily conplied and
Garza did not renew his conplaint after receiving the revised |list.
Garza has not shown that the court's renedy was insufficient to
protect his rights or that it affected the outcone of his trial.

United States v. Neal, 27 F.3d 1035, 1049 (5th Gr. 1994).

Garza al so conplains that the governnent did not provide him
wth the crimnal records of Trooper Castillo's confidential
informant who testified as part of the governnent's case, in
violation of Brady, 373 U S. 83. However, the record shows that
Garza discovered the witness' crimnal record. He was able to
i npeach this witness on cross-exam nation with the information that
she had been convicted of helping her husband steal a truck.

Therefore, we find no Brady violation. Law ence v. Lensing, 42

F.3d 255, 257 (5th Gr. 1994) (when defendant is able to take

2®Gar za al so states that the government did not include the
W t nesses' addresses on this list as required by 18 U S. C. §
3432. However, because Garza did not raise this issue bel ow or
include the witness list in the record, we are unable to revi ew
this issue. See United States v. Carrillo-Figueroa, 34 F.3d 33,
39 (1st Cir. 1994); United States v. Vasquez, 985 F.2d 491, 494-
95 (10th Cir. 1993).
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advant age of essential information, no violation).

Additionally, Garza conplains that the governnment gave him
insufficient notice of the facts and information underlying the
aggravating factors in general and of tw of the alleged
aggravating homcides in particular. However, Garza does not point
to any failure of the governnent to conply with the district
court's discovery orders and does not argue that the court erred by
failing to order discovery of aggravating evidence. Garza has
shown no error.

Next, Garza conplains that the governnent did not specify
which people on its witness |list were confidential informants.
There is no nerit to this point, given that the record denonstrates
that prior to trial, Garza's attorney infornmed the court that the
def ense knew who the confidential informant was. 25

3. Did the court err by denying Garza's request for Jencks Act
and Brady material ?

Garza contends that the governnent withheld the statenents of
three witnesses to which he was entitled under the Jencks Act, 18

US C § 3500, and Brady v. Mryland, 373 U S. 83 (1963). These

W t nesses were cooperating co-conspirators who had been debriefed
by governnment agents prior to their plea negotiations. None of
t hese witnesses had nade formal statenents, but governnent agents
had taken notes during their interviews. Garza nmaintains that he

is entitled to these notes.

26Gar za al so conplains that the government interfered with
his attenpts to interview a prosecution witness. However, while
this witness was general ly uncooperative, the record contains
nothing to show that the governnent itself did anything to hinder
his attenpts to talk with her.
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a. Jencks Act

A Jencks Act statenent is either (1) "a witten statenent
signed or otherw se adopted or approved by the witness,"” or (2) "a
"substantially verbatimrecital' of an oral statenent nmade by the

wtness." United States v. Thonas, 12 F.3d 1350, 1364 (5th Cr.),

cert. denied, 114 S. Ct. 1861 (1994). \When an agent takes notes

while interviewwng a witness, those notes are not statenents
"unless the witness 'signed, read, or heard the entire docunent

read.'" 1d. (quoting United States v. Pierce, 893 F.2d 669, 675

(5th Gr. 1990), cert. denied, 113 S.C. 621 (1992)). The record

supports the district court's conclusion that the governnent had
not obtained a "statenment” from any of these w tnesses.
b. Brady materi al

Garza al so asserts that these notes shoul d have been di scl osed

to himas Brady material. However, Garza never made a specific
Brady request for these notes and, wuntil his appeal, never
suggested that these notes mght contain Brady material. In these

circunstances, the district court did not err in accepting the
governnent's representation that it has furnished the defendant
with all Brady materials. The district court was under no duty to
make an i ndependent sua sponte inquiry to determ ne whet her these

notes m ght contain excul patory information. See United States v.

Gaston, 608 F.2d 607, 614 (5th Gr. 1979).

4. Did the court err by admtting a statenent not disclosed in
di scovery?

Garza contends that the district court erred by admtting a
statenent of his that the governnent had not disclosed during pre-

trial discovery. Because Garza was not entitled to this statenent
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under the discovery rules, the court did not err in admtting the
st at enent .

Garza made this statenent after Trooper Castillo canme to his
house to ask hi m about the noney that troopers had discovered in
the Toronado driven by Israel Flores. Garza first denied that the
money was his, then reconsidered and said that since he owned the
car and the noney was inside it, he figured the noney shoul d bel ong
to him?” Just as the troopers were |eaving the house, |srael
Flores arrived. Garza flew off the handle and yelled at Flores in
Spani sh, "What  happened, fool ?", an incul patory statenent
suggesting that Garza knew that the noney was in the car all al ong.

Before trial, the district court ordered the governnent to
produce any "statenents" that Garza had nade. The gover nnent
di scl osed everything that Garza had said to the troopers but did
not reveal Garza's angry exclamation to Flores. When Trooper
Castillo testified about this incident, the court overrul ed Garza's
objection that the statenent should have been produced during
di scovery.

Relying on United States v. Alvarez, 987 F.2d 77, 84-86 (1st

Cr.), cert. denied, 114 S.C. 147 (1993), Garza contends that the

district court erred by not suppressing this statenent. However,
the statenent in Al varez was covered under Fed. R Cim P. 16(a),
whi ch, anong other things, requires the governnent to disclose

those oral statenents it plans to use at trial that the defendant

2'"Thi s about -face apparently happened when Trooper Castillo
told Garza, in effect, that since the noney was not his, he
surely would not mnd signing a formrel easing the noney to the
state.
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made in response to interrogation by any person then known to the
def endant to be a governnent agent.

Garza's statenent is different because Garza did not make his
statenent to Trooper Castillo or any other governnent agent, he
made it to Israel Flores in Trooper Castillo's presence. Not only
was this not a statenent nade to a governnent agent, it was al so

not nmade in response to interrogation. See United States v. Kusek,

844 F.2d 942, 947 (2d Cir.), cert. denied, 488 US. 860 (1988)

(voluntary outbursts not covered by rule). Thus, Rule 16(a) does
not apply and the court did not abuse its discretion by admtting
evi dence of this statenent.

5. Did the court err by allow ng the governnent to object during
Garza's cl osing argunent?

Gar za argues next that the governnent objected so often during
hi s cl osi ng argunent that he was "deprived of his procedural rights
to rebut the governnent's accusations." The record does not
support this argunent. Garza was given 1.5 hours to close, which
occupi ed 60 pages of transcript. During Garza's argunent, the
governnent objected eight tinmes on the grounds that Garza
m scharacterized either the law or the evidence. On  nost
occasions, the court instructed the jury to disregard any
statenents of | aw nmade by the attorneys that were i nconsistent with
the court's charge or to consider the evidence as the jury
remenbered it. Qur review shows that while these objections were
not entirely fruitful, they were also not frivolous. As the record
reveals, the district court did not err, plain or otherw se, by
failing to curb the governnent's objections.

Garza conplains in nore detail that through one of these
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obj ections, the governnent comented on his failure to testify.

Thi s objection occurred during the foll owm ng exchange:

ATTORNEY FOR GARZA: Now, M. Garza did not testify. And the
reason he didn't testify, ladies and gentlenen, is
because that decision was mne. He doesn't have ---

GOVT: (bj ection, Your Honor. That is a msstatenent of the
aw. The individual --

COURT: The objection is overrul ed.

It is obvious to us that the governnent did not manifestly
intend to coment on Garza's silence by this objection, when
Garza's silence had already been raised by Garza's counsel. The
governnment was objecting to what it perceived as @Grza's
inplication that the decision not to testify is nade solely by the
defendant's attorney. Additionally, the jury would nost naturally
construe this objection as a conmment on Garza's cl osing argunent,
rather than on his choice not to testify. Garza's contention that
t he governnent's brief objection highlighted his decisionto renmain
silent after he undertook to raise the issue and explain his

silence is neritless. United States v. Mckay, 33 F.3d 489, 495

(5th Gir. 1994).
F. THE PENALTY PHASE

The day after the jury's guilty verdict, the district court
convened the penalty hearing. The jury mnmade a binding
recommendation of a death sentence for each of Garza's § 848(e)
convictions after taking steps required by the statute.?® First,

as to each nurder, the jury was asked to decide whether the

28For an additional overview of the 8 848 schene, see U.S.
v. Chandler, 996 F.2d 1073, 1082-83 (11th Gr. 1993), cert.
denied, 114 S.Ct. 2724 (1994).
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governnent had established at |east one of the four aggravating
"intent" factors in 8 848(n)(1).% § 848(j). For the De La Fuente
murder, the jury found that Garza had intentionally killed De La
Fuente, (n)(1)(A), and that Garza had intentionally engaged in
conduct intending that De La Fuente be killed and/or that |ethal
force be enployed against him (n)(1)(C. For the Runbo nurder,
the jury again found both (n)(1)(A) and (n)(1) (O and for the Matos
murder, the jury found only (n)(1)(C. If the jury had not
unani nously found one of these factors to exist for a nurder, it
could not have recommended a death sentence for that nurder. 8
848(Kk) .

Havi ng found the requisite aggravating intent for all three
killings, the jury then considered the second category of
statutory aggravating factors derived from 8§ 848(n)(2)-(12). In
this step, the jury found that Garza had commtted all three
murders after substantial planning and preneditation, (n)(8), and
that Garza procured De La Fuente and Matos' killing by paynent of
sonet hi ng of pecuniary value, (n)(6). Again, if the jury had not
unani nously found at | east one of these enunerated factors for any
of these killings, it could not have recommended death for that
particular nurder. § 848(k).

Havi ng found t hese second tier statutory aggravators to exi st,

2Par aphrased, 8§ 848(n)(1) requires the jury to decide
whet her the defendant intentionally:
A) killed the victim

B) inflicted serious bodily injury causing death;

O engaged in conduct intending that the victimbe killed or
t hat | ethal force be enployed against the victim causing
deat h; or

D) engaged in conduct creating a grave risk of death to an
i nnocent person, and that person died.
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the jury was directed to determ ne whether the governnent had
proven any of its non-statutory aggravators. |In response to this
inquiry, the jury found that Garza was responsible for five
additional killings, that he procured two of these killings by
paynment of sonething of pecuniary value, that four of these
killings were commtted after subst anti al pl anning and
prenmeditation, that two of these killings were commtted in
furtherance of the CCE, and that Garza represented a conti nuing
danger to the lives of others based upon his pattern of violent and
brutal acts.

The jury next considered whether Garza had proven any
mtigating factors. Garza's jury found that Garza had established
the statutory mtigators that he was under unusual and substanti al
duress, that he was youthful, that other defendants who were
equally cul pable would not be punished by death and that the
victinms consented to the crimnal conduct that resulted in their
deaths. Although it did not specify which one, the jury al so found
at least one mtigator fromthe |list of non-statutory mtigators
t hat Garza had introduced.

After making these findings, the jury was instructed to
bal ance the aggravators against the mtigators. The jury could
recommend death only if it unaninmously found that the aggravators
sufficiently outweighed the mtigators to justify a sentence of
death. Even if it found the aggravators sufficiently weighty, the
jury was never required to recommend death. After considering the
questions required by the statute, Garza's jury recomended a death

sent ence. Pursuant to 8 848(0), the jurors certified that they
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arrived at this decision wthout considering the race, color,

religion, national origin or sex of Garza or his victinms. After

the jury recomended death, the district court inposed a death

sentence as the statute mandated. 8 848(1).

1. Did Garza have a right to have the jury informed that life
i nprisonment w thout parole was the only alternative to a

deat h sent ence?

a. Si mons v. South Carolina

Garza contends that the jury should have been told that if
they decided against a death sentence, his only alternative
sentence woul d be life inprisonment without possibility of parole.
Instead, Garza's jury was inforned that |life without parole was a
possi bl e sentence, but not the only other sentence that the court

could inpose. Garzarelies on Sinmmons v. South Carolina, 114 S. C

2187 (1994), which holds that when a defendant is legally
ineligible for parole and the governnent uses the defendant's
future dangerousness as an aggravator, due process requires that
the jury be informed that if he is not executed, the defendant w ||
spend the rest of his life in prison. Garza maintains his
situation was anal ogous to Si nmmbns because he was ineligible for
anything less than a life sentence. For the follow ng reasons, we
di sagr ee.

1) Alternative sentence

Under 8§ 848(e), if the jury had not recommended a death

sentence, the district court could have sentenced Garza to "any
termof inprisonnment, which shall not be |ess than 20 years, and
which may be up to life inprisonnent.” The district court would

then have been required to follow the Sentencing Quidelines to
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arrive at an appropriate sentence. Garza correctly points out that
under the base offense level for § 848(e) nurders, the available
sentence is life inprisonnent. See U S.S.G 8 2A1.1 and Sent enci ng
Tabl e. However, the Quidelines also allow a district court to
depart from the assigned offense levels and inpose a |esser
sent ence.

Gar za acknow edges thi s point but contends that the CGuidelines
woul d not have permtted a departure in his case. Garza first
argues that because the jury nmade the aggravating findings that he
intentionally killed (or caused to be killed) Matos, De La Fuente
and Runbo, 8 848(n)(1)(A) and (n)(1)(C) nade Garza ineligible for
departure under § 2A1.1. He relies on comment (n.1) to 8§ 2Al.1
whi ch provides that a departure nay warranted i f defendant did not
cause death intentionally. However, assum ng w t hout deci di ng t hat
the jury's findings of intentional killing would be binding on the
sentenci ng judge and therefore prevent a downward departure, the
court could not predict before the jury begins its deliberation
whether it is going to find the necessary intent. Thus, when the
attorneys nmake their final argunents in the penalty phase and when
the court gives its penalty instructions, no one woul d know whet her
life inprisonnment would be the only perm ssible sentence.

Garza al so contends that he does not qualify for departure
because none of the Cuidelines' enunerated grounds for departure
(substantial assistance, etc.) exist in his case. This contention
is both incorrect and insufficient. Garza's jury found as a
mtigator the fact that Garza was under unusual and substantia

duress, which mght qualify Garza for downward departure under 88§
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5K2.12. Further, 8 5K2.0 gives the district court broad discretion
to depart for any "mtigating circunstance of a kind, or to a
degree, not adequately taken i nto consideration” by the CGuidelines.
Thus, even if Garza did not fall wthin an express departure
category, the court woul d not have been |l egally barred fromfi ndi ng
a different, legitimte reason to reduce his sentence. In sum
because the Sentencing Guidelines vest the district court with
discretion to adjust a life sentence dowmmward, a |life sentence was
not the only l|legal sentence other than death that Garza m ght
receive. |In such circunstances, the district court did not err by
preventing Garza frominformng the jury to the contrary either in
voir dire or in his closing argunent, or by failing to tell themso

itself. Alridge v. Scott, 41 F.3d 213, 221-22 (5th Cr. 1994),

cert. denied, 115 S. C. 1959 (1995); Kinnanon v. Scott, 40 F.2d

731, 733 (5th Gir.), cert. denied, 115 S. . 660 (1994).

2) Reliance on future dangerousness

Garza further urges that, even if the governnent did not
violate the express holding of Simons, its enphasis on future
danger ousness was i nappropri ate because it knew that anything | ess
than a |life sentence was unlikely. However, the record clearly
shows that the governnent primarily focused on the danger Garza
woul d pose while still in prison, making Garza's case nmaterially

different than Simmons. Allridge, 41 F.3d at 222 n.12 (citing

Simons, 114 S.Ct. at 2194). The governnent did comment briefly on
Garza' s potential non-death sentence after Garza hi nsel f repeatedly
urged the jury that I|ife inprisonment would be sufficient

puni shment. |In rebuttal, the governnent stated "The defense says,
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well, he is going to die in prison, but the lawis twenty years to
life. W don't knowthat he is going to die in prison. The Judge
can give himany term The only people who can give himthe death
penalty is you." Wile Garza places great wei ght on the reference
to "any ternf, we are confident that, in the context of the entire
penalty phase, the jury did not msunderstand the governnment's
statenent. Garza al so conpl ains that by having his cooperating co-
conspirators testify about their reduced sentences, the governnent
inpressed the jury with the "revol ving-door" nature of the penal
system But Garza hinself repeatedly enphasi zed these w tnesses
reduced sentences in order to attack their credibility; he cannot
fairly claim now that such information contributed to a Si mmons
vi ol ati on.

This does not nean that district courts should allow the
governnent to freely hamer away on the thene that the defendant
could sone day get out of prison if that eventuality is legally

possi bl e but actually inprobable. By this point in any penalty

hearing, the judge will have heard the sane evidence as the jury
and wll ordinarily know whether he would consider a downward
departure if the jury declines to recomend death. If the court

knows that a twenty-year sentence is highly unlikely, it should, in
its discretion, preclude the governnent from arguing that the
def endant may be free to nurder again two decades hence. But that
is not what happened in Garza's case, and we see no error in the
way the district court handl ed the issue.

b. Jury's power to reconmend a specific non-death
sent ence.

Garza mai ntains that the jury should have been gi ven accurate
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informati on about the non-death sentencing alternatives because
under 8 848(k), it was wthin the jury's power to recommend a
sentence of life inprisonnment.?3° First, we are satisfied, as
i ndi cat ed above, that the jury was gi ven accurate i nformati on about
the legally avail abl e non-death sentences.

Garza's contention also rests on a msinterpretation of 8§
848(k) and the jury's role in sentencing under that statute.
According to Garza, the legislative history of § 848 requires us to
conclude that the jury has the power to recomend a specific non-
death sentence that is binding on the court. However, we agree
wth the Eleventh Crcuit's well-reasoned interpretation of the
pl ain | anguage of the statute and agree that 8 848(k) is clear
enough to be interpreted without resort to legislative history.
Chandler, 996 F.2d at 1084-85. Section 848(k) nust be read in
harnmony with the rest of the statute, particularly 88 848(1) and
848(p), which respectively read:

Upon t he recomrendati on that the sentence of death be i nposed,

the court shall sentence the defendant to death. O herw se

the court shall inpose a sentence, other than death,
aut hori zed by | aw

If a person is convicted for an of fense under subsection (e)

of this section and the court does not inpose the penalty of

death, the court may inpose a sentence of life inprisonnent

W t hout possibility of parole.

Therefore, we conclude that 8 848(k) does not allow the jury to

make a bi ndi ng recommendati on on any sentence other than that of

deat h.

*ln relevant part, 8§ 848(k) reads:

[T]he jury . . . shall recomend that a sentence of
death shall be inposed rather than a sentence of life
i nprisonment or sone other |esser sentence.
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Garza attenpts to di stingui sh Chandl er because a Si rmpns i ssue
was not present in that case. This difference has no bearing on
whet her Chandl er properly construed 8§ 848(k). Garza also asserts
that we nust accept his interpretation of 8§ 848(k) because it
avoids the constitutional problem in S nmmons. But we need not
construe a statute to avoid a problemwe have determ ned does not
exi st. Additionally, since Simobns can be satisfied with an
appropriate jury instruction in the appropriate case, Sinmons need
not informour construction of 8§ 848(Kk).

Lastly, Garza points out that the recently adopted Federa
Death Penalty Act of 1994 gives the jury the power to reconmmend
either a death sentence or a life sentence w thout parole. 18
US C 8§ 3593(f). However, under the lawin effect at the tinme of
Garza's sentencing, the jury's only responsibility was to recomrend
for or agai nst death and Garza advances no persuasive argunent for
applying the 1994 Act. Therefore, we conclude that 8§ 848(k) did
not require the jury to be inforned that it could recommend a
sentence ot her than death.

2. Are the 8 848(n)(1) findings and factors unconstitutional ?

a. The narrow ng requirenent

Garza argues that the § 848 sentencing schene is
unconstitutional because the (n)(1l) aggravators do not narrow the
class of defendants eligible for the death penalty. As we
previ ously described, 8 848(n)(1) requires that the jury find that
t he defendant either:

(A) intentionally killed the victim

(B) intentionally inflicted serious bodily injury which
resulted in the death of the victim
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(C intentionally engaged in conduct intending that the
victim be killed or that Iethal force be enployed
against the victim which resulted in the death of the
victim or

(D) intentionally engaged in conduct which:
(i) the defendant knew would create a grave risk of
death to a person, other than one of the
participants in the offense; and
(ii) resulted in the death of the victim
These factors act as both a gateway and as aggravators. If the

jury does not find at | east one of these factors, its consideration
of a penalty of death nust stop; once the jury finds an (n)(1)
factor, it nust later weigh that factor (along wth other
aggravators) against any mtigating factors. For the three nurder
convictions in Garza's case, the jury found a total of five (n)(1)
factors.

Garza and the governnent agree that these factors are taken

fromEnnund v. Florida, 458 U S. 782 (1982) and Tison v. Arizona,

481 U. S. 137 (1987). In these decisions, the Suprene Court
described the mninmal |evel of homcidal intent that the Eighth
Amendnent requires before a state may execute a defendant for
murder. Taken together, Ennmund and Tison stand for the rule that
the state may not put to death a defendant who did not "hinself
kill, attenpt to kill, or intend that a killing take place or that
lethal force will be enployed," Ennmund, 458 U.S. at 597, or
significantly participateinafelony wwth reckless indifferenceto
human life, Tison, 481 U S. at 158. Wiile every state or federal
capi tal puni shnent schene nust provide for a factfinder to decide

whet her the defendant is sufficiently cul pable under Ennund/ Ti son,

the 8 848 procedure is the only schene we have found which al so

uses the Ennund/ Ti son factors as aggravating circunstances.
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Garza contends that the constitution does not permt an

Enmund/ Tison finding to be used as an aggravator because the

Ennmund/ Ti son cul pability requirenment nust be net in every case in

whi ch the defendant can |awfully be executed. Thus, Garza argues,
"a sentencer fairly could conclude that [it] applies to every
def endant eligible for the death penalty [and it] IS
constitutionally infirm" Arave v. Creech, 113 S. C. 1534, 1542

(1993). Al though this argunment is appealing on its face, it
ultimately nust fail.3!

The answer to this issue lies in determ ning what the G eech
Court nmeant when it spoke of defendants who are "eligible" for the
death penalty. |In other words, to figure out whet her an aggravat or
narrows, we nust first wunderstand what class or category of
of fenses or offenders it nust narrow from Garza's argunent
necessarily depends on the presunption that this class is defined

in part by Ennmund/Tison. But this is not the case.

Al t hough Lowenfield v. Phelps dealt with a different issue,

the Court's analysis there informs our decision here. Like § 848,

t he aggravating circunstance in Lowenfield was included both as an

31As Garza is zealous to point out, this is a different
i ssue than other courts have confronted in upholding the (n)(1)
factors. Conpare Chandler, 996 F.2d at 1092-93; United States v.
Pitera, 795 F. Supp. 546, 556-57 (E.D.N. Y. 1992); United States
v. Pretlow, 779 F. Supp. 758, 771-73 (D.N. J. 1991); United States

v. Cooper, 754 F. Supp. 617, 621-22 (N.D.Ill. 1990), aff'd., 19
F.3d 1154 (1994). |In each of these cases, the defendant argued
that the (n)(1) factor unconstitutionally duplicated an el enent
of the offense. These courts correctly rejected this argunent
for the reasons given in Lowenfield v. Phelps, 484 U S. 231
(1988). In contrast, Garza's argunent does not hinge on the fact
that Ennmund cul pability is both an aggravator and a statutory

el enment; his argunent would be the sane even if intent was not
part of capital nurder under § 848(e).
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elemrent of the crinme and as an aggravator at sentencing.
Lowenfi el d was convicted of three counts of first-degree (capital)
murder, which was defined as "the killing of a human being .

(3) when the offender has a specific intent to kill or to inflict
great bodily harm upon nore than one person.” 484 U S. at 241-42
(citing La.Rev.Stat.Ann. 8§ 14:30A). As the sole aggravator, the
jury found that "the offender know ngly created a risk of death or
great bodily harmto nore than one person.” 1d. To determne
whet her this aggravator perfornmed the required narrow ng functi on,

the Lowenfield Court |ooked to the |larger class of all nurders -

even though this class included felony nurders for which the death

sentence coul d not necessarily be inposed under Enmund/ Ti son. 484

U S. at 241 and 246. Because the larger class included defendants
to whomthe aggravator did not apply, the Court concluded that the
aggravat or narrowed. *?

Garza was convicted under 8§ 848(e), which reads in part:

any person engaging in or working in furtherance of a
continuing crimnal enterprise . . . who intentionally kills
or counsels, conmands, induces, procures, or causes the
intentional killing of an individual, and such killing results

may be sentenced to death.
The (n) (1) factors roughly duplicate the statute's "intentionally
kills" elenment, soin order to determ ne whether the (n)(1) factors
narrow the class of defendants eligible for the death penalty, we

(like the Lowenfield Court) contrast them to federally-defined

%2l ndeed, in Creech itself, the Court conpared the disputed
aggravat or against a class that was defined wi thout regard to
Ennmund/ Ti son. To determ ne whether the factor "col d-bl ooded,
pitiless slayer" narrowed, the Creech Court contrasted it with
the broad class of state-defined capital nurders, which, again,
enconpassed certain kinds of sinple felony nurder. 113 S.Ct. at
1543.
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murders generally. Under 18 U S.C. § 1111:

Murder is the unlawful killing of a human being with nalice
af oret hought. Every nurder perpetrated by poison, lying in
wait, or any other kind of willful, deliberate, malicious, and
prenmeditated killing; or commtted in the perpetration of, or

attenpt to perpetrate, any arson, escape, nurder, ki dnapping,
treason, espionage, sabotage, aggravated sexual abuse or

sexual abuse, burglary, or robbery . . . is nurder in the
first degree. Any other murder is nurder in the second
degr ee.

Section 1111 includes sinple felony murder; to be guilty of first

degree nurder, the defendant need only have intended to conmt the

underlying felony. No other nens rea is required. United States

v. Thomas, 34 F.3d 44, 48-49 (2d Cir.), cert. denied, 115 S. . 527

(1994); United States v. Chischilly, 30 F.3d 1144, 1159-60 (9th

Cr. 1994), cert. denied, 115 S.C. 946 (1995). See also United

States v. Browner, 889 F.2d 549, 552 n.2 (5th Cr. 1989) (aspects

of traditional felony-nurder rule survive in 8§ 1111). Thus, § 1111
enconpasses defendants that would not necessarily qualify for the
deat h penalty under Ennund and Ti son.

By selecting out only those defendants who were at | east
reckless of killing, the (n)(1) factors genuinely narrow the cl ass
of defendants who have commtted nurder. This is precisely what
the constitution requires. Tui laepa, 114 S.Ct. at 2634 ("[t]o
render a defendant eligible for the death penalty in a homcide
case . . . the trier of fact nust convict the defendant of nurder
and find one [aggravator] at either the guilt or penalty phase");

Zant v. Stephens, 462 U.S. 862, 877 (1983) (capital sentencing

schenme nust "genuinely narrow that class of persons eligible for
the death penalty and nust justify the inposition of a nore severe

sentence on the defendant conpared to others found quilty of
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murder"). That the federal definition of murder does not include

the Enmund/ Tison cul pability requirenment is not of constitutional

concern. What Lowenfield suggests in operation, the Suprene Court

has stated el sewhere directly: Enmund "does not affect the state's
definition of any substantive offense, even a capital offense" and
"does not supply a new el enent of the crine of capital nurder that

must be found by the jury." Cabana v. Bullock, 474 U S. 376, 385

and n.3 (1986). 33

If we were to agree with Garza's argunent on this point we
would also have to ignore the "settled principle" that "the
sentencer should consider the circunmstances of the crime in
deci di ng whet her to i npose the death penalty."” Tuilaepa, 114 S. C
at 2637. And lastly, we find significant the fact that we are
dealing with a statute that i ncludes an additional narrow ng

factor (killing in furtherance of a CCE) and requires the jury to

3For these reasons alone, we are satisfied that the (n)(1)
factors performthe constitutionally required narrow ng function.
However, as Garza relies heavily on principles taken from Godfrey
v. CGeorgia, 446 U. S. 420 (1980), and Maynard v. Cartwight, 486
U S 356 (1988), we stop to explain why these opinions do not
alter our decision on this issue. |In the first place, Godfrey
and Maynard were primarily concerned with aggravators which were
unconstitutional because they were vague. See Godfrey, 446 U. S.
at 428 ("outrageously or wantonly vile, horrible or inhuman");
Maynard, 486 U.S. at 363-64 ("especially heinous, atrocious, or
cruel"). However, the difference between those aggravators on
the one hand and the (n)(1) aggravators on the other is not
sinply that those terns were vague while the (n)(1) terns are
not. The Godfrey and Maynard aggravators were sinply descriptive
- adjectives that a jury could inpose on the facts of any nurder.
In contrast, the (n)(1) factors are objective facts that not
every jury will find in every nurder, even murders under 8§
848(e). C. U S v. Villarreal, 963 F.2d 725 (5th Gr.), cert.
denied, 113 S. Ct. 353 (1992) (defendant was quilty of § 848(e)
capital nurder because he aided and abetted the killer, but jury
found no (n)(1l) factor). Wile all nurders nay be hei nous, not
all rnmurderers intend to kill
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find not just Ennund/Tison culpability but at |east one other

narrow ng aggravator. 8§ 848(n)(2)-(12).

We conclude that the Ennund/Tison culpability factors only

apply to a subclass of defendants that may be sentenced to death.
For this reason, we hold that the (n)(1) aggravating factors narrow
the class of defendants eligible for the death penalty and are
constitutionally sound.

b. Sufficiency of the evidence

Garza contends next that two of his death sentences are
invalid because they are based on nultiple (n)(1) factors. As we
have al ready said, for the Runbo and De La Fuente nurders, the jury
found that Garza intentionally killed the victins, (n)(1)(A), and
al so that he intentionally engaged in conduct intending that the
victinse be killed or that lethal force be enployed against the
victins, which resulted in the death of the victins, (n)(1)(CO.
Garza mai ntai ns both that these findings violate the prohibition on
t he use of redundant aggravators and as to the De La Fuente nurder,
the (n)(1)(A) aggravator is unsupported by the evidence.

In support of his first argunent, Garza relies on nunerous
state court decisions vacating death sentences where the jury's
verdi ct was predicated on nultiple aggravators based on the sane

underlying evidence. For exanple, in Randolph v. State, 463 So. 2d

186, 193 (Fla. 1984), cert. denied, 473 U S. 907 (1985), the court

held that it was error to find as separate aggravators the facts
that the nmurder was (1) commtted during the commssion of a
robbery and (2) committed for pecuniary gain. The court reasoned

that these factors overlapped and really constituted only one
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aggravating circunstance. (Garza argues that the nultiple (n)(1)
findings are invalid for the sane reason.

We find these cases inapposite. In cases |ike Randol ph, the
aggravators sinply described the sanme conduct or notive in two
different ways (i.e., a defendant who robs is wusually seeking
pecuni ary gain). However, intentionally killing and intentionally
engaging in conduct intending that the victimbe killed are not
necessarily identical conduct. A defendant who personal ly nurders
a victimhas a different nental state than one who pays others to
kill. Simlarly, a defendant who personally kills and hires others
to assist him during the killing has nore than one blanmeworthy
intention. Although the ultimte goal is the sane - the victims
death - the defendant's intentions as to how he will achieve that
goal are not singular. It is not irrational for Congress to decide
that a defendant with such dual intent should be treated as nore
deserving of death than a defendant with only one.

Garza al so nmaintains that the evidence does not support the
jury's (n)(1)(A) finding that he intentionally killed De La
Fuente.®** In brief, the evidence showed that on the night of the
mur der, Garza gave Jesus Flores and Israel Flores a handgun, drove
themto De La Fuente's nightclub, where De La Fuente woul d be that
night, and told themto kill De La Fuente when he left the club.
Garza contends that because he did not perform the act that

imediately resulted in De La Fuente's death, the jury erred by

3%Under 8 848(q)(3)(B), we affirmGarza's sentence if we
determ ne that "the information supports the special finding of
the exi stence of every aggravating factor upon which the sentence
was based . "
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finding that he "intentionally killed the victim" However, under
the particular facts of this killing, we find that the jury could
legitimately find that Garza intentionally killed De La Fuente.

Al t hough the term"killed" is not defined in § 848, we have no
doubt that Congress did not intend to limt that termto one who
kills alone without help or assistance. Thus, we are persuaded
that "killed" includes one who actively participates wwth others in
a killing. Although Garza was not present at the very nonent of De
La Fuente's death, the jury was entitled to conclude that he
actively participated in it by furnishing the weapon, determ ning
when, where and how the victimwould be killed, bringing his hit
men to the scene, and giving them explicit instructions. Gar za
both contracted for this killing and actively participated in it.
For this reason, the jury was entitled to conclude that Garza had
two roles in this nurder - he helped to kill the victim and he
engaged in "conduct intending that the victim be killed." W
conclude that the evidence supports both the (n)(1)(A and
(M (1) (C findings for the De La Fuente killing.

3. s the § 848(n)(8) "substantial planning" aggravator
unconstitutionally vague?

Under § 848(n)(8), the governnent may prove as an aggravating

factor that "[t]he defendant commtted the offense after
substanti al planning and preneditation.” Garza naintains that this
factor is invalid because it is unconstitutionally vague. At

sent enci ng, the governnent sought to prove and the jury found that
the (n)(8) aggravator existed for all three of the substantive
mur der convictions and four of the aggravating nurders.

Garza argues that the (n)(8) aggravator is unconstitutionally
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vague and that the district court's instructions failed to cure
this defect. Before trial, Garza nmade the unsuccessful objection
that the (n)(8) factor was vague and facially unconstitutional
The governnent now argues that Garza never requested the district
court to further define "substantial planning”" and urges us to
apply the plain error standard to the jury instructions. Qur
review of the record reveals that the district court was fully
aware of Garza's objection to this factor and told Garza that he
had preserved his objection in full. The plain error standard is
therefore not appropriate in this circunstance.

An aggravating factor nust "channel the sentencer's discretion
by [a] clear and objective standard[] that provide[s] specific and
det ai |l ed gui dance," Creech, 113 S.Ct. at 1540, and adequately
"informjuries what they nust find to inpose the death penalty,"
Maynard, 486 U. S. at 361-62. As the Suprene Court has recently
expl ai ned, "Because the 'proper degree of definition' of

[ aggravating and mtigating] factors often '"is not susceptible of

mat hemat i cal preci sion,’ our vagueness review is quite
deferential." Tuilaepa, 114 S.C. at 2634 (quoting WAlton, 497

U S at 655). We will uphold an aggravating factor "if it has sone

'common-sense core neaning . . . that crimnal juries should be

capabl e of under st andi ng. Id. (quoting Jurek v. Texas, 428 U. S.

262 (1976) (White, J., concurring in judgnent)).

Garza maintains that the term "substantial" is vague because
it is subjective and has different neanings: it can be used to
refer either to sonething of high magnitude or to sonething that is

not imagined or fanciful. However, we agree with the Northern
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District of Illinois, which upheld the (n)(8) aggravator against
exactly this challenge and concluded that "the 'substantiality'
requi renment is frequently encountered and readily understood in a

nunber of contexts in crimnal |aw Cooper, 754 F.2d at 623.

See, e.qg., United States v. Sutton, 961 F.2d 476, 478 (4th Cr.),

cert. denied, 113 S.C. 171 (1992) ("substantial step" not vague);

United States v. Rovetuso, 768 F.2d 809, 821 (7th G r. 1985), cert.

denied, 474 U.S. 1076 (1986) (sane); United States v. Johnson, 575

F.2d 1347, 1357 (5th Gr. 1978), cert. denied, 440 U S. 907 (1979)
("substantial incone" not vague). |In each of these cases, the term
"substantial" was used to denote a thing of high nmagni tude and each
of these courts concluded that the term alone, wthout further
expl anation, was sufficient to convey that neaning and to enable

the jury to make an objective assessnent. Cf. Blystone .

Pennsyl vania, 110 S. C. 1078, 1084 (1990) (upholding against a

different chall enge "substantial inpairnent” as a mtigator).?3®

Garza argues that Maynard supports his position because it
holds that the term "especially" failed to guide the sentencer's
di scretion. However, we agree with the governnent that the Maynard
Court condemmed the phrase "especially heinous" not because
"especially" is vague but because "heinous" was, and adding
"especially" did not cure that problem 486 U S. at 364.

In sum we conclude that the (n)(8) aggravator is sufficiently
definite and objective to pass constitutional nuster. The district

court did not err by submtting this factor to the jury or by

3®Victor v. Nebraska, 114 S.Ct. 1239 (1994), and Arnold v.
State, 236 Ga. 534, 541-42 (Ga. 1976), relied on by Garza, do not
support a contrary concl usion.
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failing to further define the term"substantial."
4. Did the penalty instructions msstate the | aw?

Garza next challenges the verdict form and several penalty
phase instructions.?36 Before we consider each alleged error
i ndividually, we pause to express the general standards that w |
guide our analysis. A district court has substantial latitude in

framng its instructions to the jury. United States v. Kinney, 53

F.3d 664, 676 (5th Gr. 1995); United States v. WIlis, 38 F.3d

170, 179 (5th Gr.), cert. denied, 115 S. C. 2585 (1995). When
review ng challenges to jury instructions, we take i nto account the
court's charge as a whol e and the surroundi ng context of the trial,

i ncludi ng argunents made to the jury. 1d.; Kinney, 53 F. 3d at 676.

Assum ng that the defendant raised the error below, we will reverse
only if the instructions do not correctly reflect the | egal issues.
Id. Thus, even if a portion of the instruction is not technically
perfect, we will affirmif the charge inits entirety presents the

jury with a reasonably accurate picture of the law. United States

v. Branch, 46 F.3d 440, 443 n.2 (5th Gr. 1995). |If the defendant
did not object bel ow, however, we review for plain error. WIIis,
38 F. 3d at 179.

a. The unani mty requirenment

Garza first argues that the verdict formcreated a substanti al

%l n one gargantuan footnote, Garza asserts a laundry I|i st
of faults in the verdict form nost of which were not briefed
el sewhere. Qher than citing the Fifth, Sixth and Ei ghth
Amendnents to the U S. Constitution, Garza provides nothing to
support his bald claimthat because of these characteristics, the
verdict formas a whole deprived Garza of due process of |aw
These issues are not adequately briefed to nerit consideration.
McKet han, 996 F.2d 739 n.9. See also Fed. R App. P. 28(a)(6).
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possibility that the jury believed that any decision rejecting the
death penalty had to be unaninous. Specifically, Garza objects to
the portion of the form which read:
We, the Jury, unaninously find that the aggravating factors
presented in this case sufficiently outweigh any mtigating
factor or factors that have been found to exist, or in the
absence of mtigating factors, the aggravating factors are
t hensel ves sufficient, and recommend that a sentence of death
shal | be i nposed.
Answer "Yes" or "No"

ANSVEER

The formthen included a line for each juror to sign.

Garza conplains that the word "unani nously" should not have
been included in this instruction. Garza posits that the question
led the jury to believe that they could not answer "No" unl ess they
unani nously did not recommend a death sentence. |In other words,
Garza argues that the jury coul d have understood this formto nean
that all twelve jurors had to agree not to inpose the death
penalty, an understanding that is obviously inconsistent with 8§

848(k).3% Garza also conplains that the form did not contain a

%"Garza's interpretation of the verdict form gains support
fromthe district court's own actions during the conference. At
one point, the court stated:

W will nodify it to reflect, "W, the jury, having found" -
- well, "We, the jury, find that the aggravating factors
sufficiently outweigh any --

Wll, it is not unani nobus because "No" doesn't require.
don't want unani nously in there.

* * %
| wll tell themthat. | amsaying, | don't want to -- "No"

doesn't require unani nous.

This statenent was directed in part to the court clerk, who |ater
asked the court to clarify howit wanted the formto read. From
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statenent informng the jury that they were never required to
recommend deat h.

If Garza's interpretationis one that "a reasonable jury could
have drawn fromthe instructions given by the trial judge and from
the verdict formenployed in this case,” we would find that the

district court erred. MIls v. Muryland, 486 U S. 367, 375-76

(1988). And if this formwas the only guidance the jury received
on this point, reversal mght be required. However, when we
consi der the verdict formas suppl enented by the court's charge, we
have no doubt that the jury did not interpret the verdict formin
this fashion.

At the very outset of the punishnent phase, the court tw ce
told the jury that "the jury does not ever have to nake [a death
penal ty] recommendation.” Later during its introductory renarks,
the court infornmed the jury that it did not unaninously have to
agree on the mtigating factors, that "[o]l]ne of youis all that is
required," The court stated that while all twelve jurors had to
agree to recommend death, "[i]f any one of you . . . do not
recomend deat h" then the court would performthe sentencing.

At the close of the puni shnent phase evi dence, the court again

repeatedly told the jury that "[a]ll twelve of you do not have to

agree as to a mtigating factor. Only one of you has to be
per suaded . " The court stressed several tines that "under no
circunstances do you ever have to recomend death. Under no
circunstances. |In order for death to be recommended, all twel ve of

the record, it appears that the court wanted the term
"unani nousl| y" deleted but the clerk accidentally left it in the
formthat was eventually given to the jury.
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you nust agree." The court also stated that "any nenber who finds
by a preponderance of the evidence the existence of a mtigating
factor may consi der such factor established for his or her wei ghi ng
of aggravating and mtigating factors regardl ess of the nunber of
other jurors who agree that such mtigating factor has been
est abl i shed. " During his closing argunent, Garza's attorney
i kewi se enphasi zed that the jury was never required to inpose a
deat h sentence and that if only one juror disagreed, the jury could
not recommend deat h.

Qur review of the record leaves us firmy convinced that no
reasonable juror would interpret the verdict formto require that
t he decision not to recomend death nust be unani nmous or that the
jury was sonehow required to i npose death. Thus, the court did not
abuse its discretion by tendering this verdict formto the jury.

b. Rei nstruction on Garza's failure to testify

Garza contends that the district court erred by failing to

tell the jury that they were to draw no unfavorabl e inference from

Garza's failure to testify at the sentencing hearing. Carter
v. Kentucky, 450 U S. 288 (1981). Garza requested such an

instruction at the guilt phase and the district court gave it.
Garza never asked the court to give such an instruction at the
sentencing phase and did not object to the court's proposed
puni shment instructions even though they did not include this

charge. Accordingly, we reviewfor plain error. United States v.

G bson, 55 F.3d 173, 180 (5th Cr. 1995).
We conclude that the district court did not plainly err by not

spont aneously giving another Carter instruction at Garza's
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puni shnment heari ng. As the Carter Court itself clarified, a
crimnal trial judge nust give a 'no-adverse-inference' jury
instruction when requested by a defendant to do so." 450 U. S at
300. Garza attenpts to persuade us that the rights safeguarded by
Carter are sufficiently inportant that the failure to give such an
instruction can never be harmess. This is clearly not the case.

United States v. Gonez-Adivas, 897 F.2d 500, 501-02 (10th Gr.

1990) (because court is only required to give "no-adverse-
i nference" instruction when requested, failure to give unrequested
instruction that defendant could not be conpelled to testify was
al so not error).

Garza has not shown that, in his own case, the lack of a
Carter instruction affected his substantial rights. In spite of
Garza's silence, the jury found several mtigating factors on his
behal f and declined to find several of the aggravating factors that
the governnent had attenpted to prove. Both these facts strongly
inply that the jury evaluated the evidence fairly and objectively
W thout the instruction and did not make its findings on the basis
of an unfair prejudice. The record also reveals that no party nade
reference to Garza's failure to testify at his penalty hearing.
Mor eover, we note that the puni shnment phase evi dence agai nst Garza
was overwhel mng and egregious and included five aggravating
murders. |In these circunstances, the fact that the jury was not
given a second Carter instruction did not anount to plain error.

C. St andard of proof

Lastly, Garza nmaintains that the district court erred by

instructing the jury that the aggravators had to "sufficiently
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outwei gh" the mtigators in order for the jury to recommend deat h,
instead of instructing them that the aggravators had to outweigh
the mtigators beyond a reasonabl e doubt. Agai n, Garza did not
object to this portion of the verdict formor the charge. Garza's
failure to object is particularly noteworthy considering that
during verdict form conference, the court expressly deleted the
reasonabl e doubt standard and substituted the "sufficiently
out wei gh" standard, asked for objections and recei ved none. Thus,
the plain error standard applies.

Under any standard, however, the district court commtted no
error. The court took the "sufficiently outweigh" |anguage
directly from§8 848(k). Although Garza fervently argues that the
reasonabl e doubt standard is nost appropriate in cases where the
defendant's life is on the line, he provides no authority that
establishes that the Constitution requires this standard. |ndeed,
the Suprene Court has "never held that a specific nethod for
balancing mtigating and aggravating factors in a capital

sentencing proceeding is constitutionally required." Franklin v.

Lynaugh, 487 U.S. 164, 179 (1988) (plurality); Zant v. Stephens,

462 U. S. 862, 875-876 n. 13 (1983); Sonnier v. Muggi o, 720 F.2d 401,
408 (5th Gr. 1983), cert. denied, 465 U. S. 1051 (1984). Thus, we

conclude that the court's penalty instruction based on the | anguage

of 8§ 848(k) is constitutionally valid. Accord Chandler, 996 F.2d

at 1091-92. 38
[11. MANUEL FLORES

Garza lastly contends that the district court erred by
admtting hearsay, in the formof a newspaper article, during the
puni shment hearing. This argunent is neritless. 8§ 848(j).
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As we stated earlier, Manuel Flores was convicted of nurdering
G |l berto Matos and Erasnp De La Fuente in furtherance of Garza's
CCE and of conspiring to i nport and possess over 1,000 kil ograns of
marijuana. Flores raises two evidentiary issues.

A, FLORES' CONFESSI ON

Flores first argues that the district court erred by admtting
his oral confession. Wile Flores was incarcerated for a previous
conviction, he was twice visited by United States Custons Service
Agent Mark Reich. During Agent Reich's first visit, Flores denied
that he had anything to do with nurdering Matos or De La Fuente.
When Agent Reich called on hi ma second tinme, however, he confessed
to both nurders. Before trial, Flores noved to suppress his
confession, arguing that he had not been properly inforned of his
Mranda rights and that the confession was unreliable because it
was not tape recorded or wtnessed by anyone other than Agent
Reich. After a hearing, the district court found that Agent Reich
had given Flores oral Mranda warnings and denied the notion to
suppr ess.

Fl ores now argues that under Fed. R Evid. 403, the district
court should have excluded his confession because it was so
unreliable that its probative val ue was out wei ghed by t he danger of
unfair prejudice. Flores is not arguing that his confession is
unrel i abl e because it was coerced; nor does he contest the district
court's factual findings that he recei ved adequate M randa war ni ngs
and was not threatened or intimdated. |ndeed, Flores produced no
evi dence suggesting that Agent Reich's testinony is inaccurate.

| nstead, Flores essentially argues that without a witten waiver,
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a recording, or nore than one witness, an out-of-court confession

shoul d be excluded because it is unreliable as a matter of |aw.
When the evidentiary value of an out-of-court confession

depends on the credibility of the officer who repeats it, the court

correctly allows the jury to nmake this call. United States v.

Rico, 51 F.3d 495, 507 n.33 (5th Gr. 1995). Fl ores has not
provi ded any reason why the district court should have excl uded
Fl ores' confession as either unreliable or unfairly prejudicial.
The district court did not err in admtting Flores' oral
conf essi on.

In two conclusory sentences, Flores also asserts that his
convi ction was based solely on an un-corroborated oral confession.
Flores has failed to sufficiently brief this argunent and we
consider it waived. MKethan, 996 F.2d at 739 n. 9. Additionally,
our review of the record shows that Flores' confession was
corroborated by other evidence, including the co-conspirator
statenents that are the subject of his next argunent.

B. CO CONSPI RATOR STATEMENTS

Flores argues that the district court erred by permtting
Bal doner o Medi na- Gar za ( Medi na), Rol ando Vasquez, Jorge Vel a-Garci a
and Gregory Strader to testify to out-of-court statenments nade by
ot her conspirators about the nurders of De La Fuente and WMatos.
The court allowed their testinony over Flores' hearsay objections.
On appeal, Flores mintains that these statenents were not
adm ssi bl e under Fed. R Evid. 801(d)(2)(E) because they were not
made in furtherance of the conspiracy, but instead were idle

chatter and bragging. W reviewthe district court's decision to
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admt this testinony for abuse of discretion. United States V.

McConnel I, 988 F.2d 530, 533 (5th Cir. 1993).

Flores first maintains that Medina should not have been
allowed to testify that Juan Garza had told hi mthat Garza arranged
for Matos and De La Fuente to be killed. Fl ores argues that
because Medina believed that Garza nmade this statenent out of
overweening pride, the statenent was sinple boasting and not in
furtherance of the conspiracy. However, the district court was
entitled to conclude that Garza nade these statenents in order to
encourage | oyalty and obedi ence anong the conspirators, a purpose
clearly in furtherance of the conspiracy.

Fl ores next asserts that Vela-Garcia should not have been
allowed to testify that Jesus Flores told himthat Jesus and Manuel
Flores had killed De La Fuente and that Garza had paid Jesus for
t he job. However, this statenment is also in furtherance of the
conspiracy; not only did it informVela-Garcia of the progress of
the conspiracy, it provided a noney incentive for Vela-Garcia to

assist the conspiracy in future nurders. See United States v.

Pool, 660 F.2d 547, 562 (5th G r. 1981) (statenent keeping others

abreast of conspiracy's status is in furtherance); United States v.

Si mons, 923 F.2d 934, 945 (2d Gr. 1991), cert. denied, 111 S. C

2018 (1992) (statenents inducing assistance are in furtherance).
Fl ores does not tell us what other specific statenents he believes
shoul d have been excluded, but our review of the entire record
shows that all of the admtted conspirator statenents furthered the
conspiracy in simlar ways. W conclude that the district court

did not abuse its discretion by allow ng this testinony.

66



| V. Concl usion

For the reasons st ated above, the convictions and sent ences of

Garza and Fl ores are AFFI RVED
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