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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore HENDERSON, " SM TH, and EMLIO M GARZA, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Plaintiff Julio Roberto Zarate Barquero ("Zarate") and
Count er - def endant | nternati onal Bank of Commerce ("IBC') appeal the
district court's order denying their notion to quash an
adm nistrative sumons issued by the Internal Revenue Service
("IRS") and granting the governnent's notion to enforce the
summons. W affirm

I
In 1989, the United States and Mexi co signed a Tax I nformation

Exchange Agreenent ("TIEA").! 1In 1991, the "conpetent authority"

“Circuit Judge of the 11th Circuit, sitting by designation.

!As its nane suggests, a TIEA is an agreenent providing for
t he exchange between two countries of tax or tax-related
information that may ot herwi se be subject to nondi scl osure | aws
of each country. 26 U S.C 8 274(h)(6)(O(i). A TIEA allows
both countries to obtain fromeach other information that "my be
necessary or appropriate to carry out and enforce the[ir] tax

1



of Mexico requested pursuant to the TIEA that the | RS? provide
information regarding Zarate's tax liability under the laws of
Mexi co. Pursuant to that request, the IRS served IBC with an
adm ni strative summons requesting all records in IBC s possession
pertaining to bank accounts held or controlled by Zarate. Zarate
filed a petition with the district court to quash the summons,
which the governnent answered. The governnent also filed a
counterclaim seeking to enforce the sumons and adding IBC as a
def endant . Both parties then sought summary judgnent. After a
hearing, the district court denied the notion to quash and granted
the notion to enforce. Zarate and | BC now appeal , arguing that the
district court erred in several respects.
|1

Zarate initially contends that the United States—Mexico Tl EA
is unconstitutional because Congress has not authorized the
President to enter into such agreenents. Section 274(h)(6)(C of
the Internal Revenue Code authorizes the Secretary "to negotiate
and concl ude an agreenent for the exchange of information with any
beneficiary country." 26 U S.C. §8 274(h)(6)(C. It is undisputed
that Mexico is not a "beneficiary country" as that termis defined

by section 212(a)(1)(A) of the Caribbean Basin Econom c Recovery

laws. " Id.

2Pursuant to a delegation fromthe Secretary of the
Treasury, the IRS is the "conpetent authority” of the United
States. The TIEA charges the conpetent authorities of each
country with carrying out all exchanges of information between
the two countri es.



Act—19 U . S.C. 8§ 2702.°® See 26 U S.C. § 274(h)(6)(B). Zarate thus
concludes that the TIEA between the United States and Mexico is
unconstitutional because the President |acked the authority to
enter into it.

The governnent, on the other hand, argues that the 1986
anendnents to the Code provided statutory authorization for the
U S. —Mexico TIEA * Specifically, the governnent points to 8§
927(e) (3) of the Code, which provides that

the term ["foreign sales corporation" ("FSC') ] shall not

i ncl ude any corporation which was created or organi zed under

the laws of any foreign country unless there is in effect

bet ween such country and the United States—

(A) abilateral or nultil ateral agreenent descri bed in section

274(h)(6) (C) (determned by treating any reference to a

beneficiary country as being a reference to any foreign

country and by appl yi ng such section wthout regard to cl ause
(ii) thereof)>. ...

3The Cari bbean Basin Econonic Recovery Act is also known as
the Cari bbean Basin Initiative ("CBI"). Beneficiary countries
that enter into TIEAs with the United States gain several
benefits, the nost notable being that they becone eligible for
proj ect financing under 8 936 of the Code.

“The governnment did not argue in its brief that the
President, pursuant to his own constitutional authority, could
lawfully enter into the TIEA

°Clause (ii) of & 274(h)(6)(C provides:

An exchange of information agreenent need not provide
for the exchange of qualified confidential information
whi ch is sought only for civil tax purposes if—

(I') the Secretary of the Treasury, after making
all reasonable efforts to negotiate an agreenent which
i ncl udes the exchange of such information, determ nes
that such an agreenent cannot be negoti ated but that
t he agreenment which was negotiated will significantly
assist in the adm nistration and enforcenment of the tax
| aws of the United States, and



26 U S.C. 8 927(e)(3) (enphasis added). While acknow edgi ng that
Congress did not explicitly amend 8 274(h)(6)(C by anending 8
927(e)(3), the government nonethel ess contends that 8§ 927(e)(3)
aut hori zes the President to enter into TIEAs with non-beneficiary
countries. W agree.

Prior to 1986, only beneficiary countries that had entered
into TTEAs with the United States could serve as host countries for
FSCs.® However, Congress, through the 1986 anendnents, opted to
all ow any foreign country to enter into a Tl EA and becone eligible
to be a host country:

The 1986 [ Tax Reform Act provided that a country may qualify
as a host country for foreign sales corporations (FSCs) by
entering i nto an exchange of i nformation agreenent of the type

provided for in the Caribbean Basin Econom c Recovery Act,
whether or not that country is eligible to be a CB

beneficiary country.... [Where a country other than a CB
beneficiary country enters into a bilateral information
exchange agreenent of the type that qualifies it as a FSC host
country ..., the bill provides express protection to

i ndi vi dual s who nmake di scl osures in accordance with the terns
of the agreenent from Code sanctions for unauthorized
di scl osures.
S. Rep. No. 445, 100th Cong., 2d Sess. 332 (1988), U. S. Code Cong. &
Adm n. News 1988, pp. 4515, 4843-4844 (enphasis added).’” |If the
Executive | acked the power to enter into TI EAs with non-beneficiary

countries, the 1986 anendnent to 8 927(e)(3) would serve no

(I'l') the President determ nes that the agreenent
as negotiated is in the national security interest of
the United States.

26 U S.C. 8 274(h)(6) (O (i1).
6See 26 U.S.C. 8§ 927(e)(3) (1982).

The report was pronul gated in 1988 when Congress corrected
technical errors in the 1986 Tax Reform Act.
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apparent purpose—an absurd result.® Thus, we believe that 8§88
274(h) (6) (O and 927(e)(3), when read together, provide specific
congressional authorization for the President's decision to enter
into the challenged TIEA.° Consequently, the TIEA "is "supported
by the strongest of presunptions and the wdest |atitude of
judicial interpretation, and the burden of persuasion would rest
heavi ly upon any who mght attack it.' " Danmes & More v. Regan,
453 U.S. 654, 101 S.Ct. 2972, 69 L.Ed.2d 918 (1981) (quoting
Youngst own Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 637, 72 S.Ct.
863, 871, 96 L.Ed.2d 1153 (1952) (Jackson, J., concurring)).
"Under the circunstances of this case, we cannot say that [Zarate]
has sustained that heavy burden." 1d. Accordingly, we find that
the U S.—Mexico TIEA is both constitutional and valid.

Al though we conclude that 88 274(h)(6)(C) and 927(e)(3)

constitute specific congressional authorizationto the President to

8Zarate argues that the 1986 anendnment to § 927(e)(3)
"merely provides that if the Secretary did enter into [TIEAs with
non-beneficiary countries], the foreign countries who are party
to those agreenents could qualify as a host country [sic] for
FSCs." |In Zarate's opinion, before the Secretary actually could
enter into a TIEA with a non-beneficiary country, Congress woul d
need to pass a statute specifically authorizing the proposed
TIEA. W disagree. Section 927(e)(3)'s cross-reference to and
i ncorporation of 8§ 274(h)(6)(C) and redefinition of the term
"beneficiary country" denonstrates Congress's intent to authorize
the Secretary to negotiate and conclude a TIEA with "any foreign
country.” 26 U.S.C. 8 927(e)(3)(A).

°See State Dept. Rel. No. 90-85 (noting that the TIEA at
i ssue "was concluded pursuant to section 274(h)(6)(C) of the
Code, which is incorporated by reference and inplication in
section 936(d) of the Code, as anended by ... the Tax Reform Act
of 1986").

Thi s, of course, does not nean that every cross-reference
in the Code incorporates and anends the referenced provision.
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enter into the TIEA at issue, we alternatively find that these
sections of +the Code provide "inplicit approval" for the
President's actions.' The Suprene Court has noted that a "failure
of Congress specifically to delegate authority does not,
"especially ... in the area] ] of foreign policy ...," inply
"congressi onal disapproval' of the action taken by the Executive."
Danmes & Moore, 453 U. S. at 678, 101 S.Ct. at 2986 (quoting Haig v.
Agee, 453 U. S. 280, 291, 101 S.Ct. 2766, 2774, 69 L.Ed.2d 640
(1981)) (sone alterations in original). Instead,
the enactnment of |egislation closely related to the question
of the President's authority in a particular case which
evinces legislative intent to accord the President broad
discretion may be considered to "invite" "nmeasures on
i ndependent presidential responsibility.” At least thisis so
where there is no contrary indication of |egislative intent
and when ... there is a history of congressional acqui escence
in conduct of the sort engaged in by the President.
ld. at 678-79, 101 S.Ct. at 2986 (quoting Youngstown, 343 U. S. at
637, 72 S.C. 871 (Jackson, J., concurring)). Here, the 1986
amendnent to 8 927(e)(3) constitutes an "invitation" for the
President to enter into TIEAs with non-beneficiary countries.?!? Cf.
id at 680, 101 S. C. at 2987 ("By creating a procedure to
i npl ement future settlenment agreenents, Congress placed its stanp

of approval on such agreenents."). Moreover, there exists a

1See Restatenent (Third) of Foreign Relations Law of the
United States 8 303 cnt. e (stating that "Congress may enact
|l egislation that requires, or fairly inplies, the need for an
agreenent") (enphasis added).

12See also 26 U.S.C. 8 6103(k) ("A return or return
informati on may be disclosed to a conpetent authority of a
foreign governnent which has ... [a] convention or bilateral
agreenent relating to the exchange of tax information[ ] wth the
United States....").



history, albeit a short one, of congressional acquiescence in the
President's concluding TIEAs with non-beneficiary countries, and
Congress has not questioned the power of the President to concl ude
such agreenents.®® Indeed, the Senate appears to have given its
explicit approval to the TIEA at issue when it ratified the United
St at es—Mexi co conprehensive incone tax convention in Novenber
1993. % Consequently, we believe that the Executive did not exceed
its power by entering into the TIEA with Mexico.
1]
Zarate next argues that even if the TIEA is valid, the IRS

| acks the authority to issue a sunmopns on behalf of a request by

Bln addition to the U S. —Mexico agreenent, the President
has signed TIEAs with Col unbia and Peru, both non-beneficiary
countries, wthout any indication of congressional disapproval.
See Financial Tinmes, Oct. 1993, available in LEXIS, Nexis Library
(I RS announces the signing of a TTEA with Colunbia); U S. Signs
Anti-Drug Pacts with Bolivia and Peru, Reuters, February 1990,
available in LEXIS, Nexis Library. At one tine, the President
al so was actively negotiating wth Bolivia regarding the
possibility of entering into a TIEA. See Treasury Depart nent
Announcenent of Status of Negotiations of Inconme Tax Treaties and
Tax I nformation Exchange Agreenents, Daily Report for Executives,
April 5, 1993, available in LEXIS, Nexis Library.

1'n Septenber 1992, the United States and Mexico signed a
conprehensi ve incone tax convention. Article 27 of the
convention states that "[t] he conpetent authorities [of both
countries] shall exchange information as provided in the
Agreenent Between the United States of Anmerica and the United
Mexi can States for the Exchange of Information with Respect to
Taxes signed on Novenber 9, 1989." Convention Between the
Governnment of the United States of Anerica and the Governnent of
the United Mexican States for the Avoi dance of Doubl e Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes on
| ncone, Septenber 18, 1992, U. S.—Mex., art. 27, S. Treaty Doc.
No. 7, 103d Cong., 1st Sess. 52 (1993). The President
transmtted the convention to the Senate in May 1993, and the
Senate advi sed and consented to the ratification of the
convention on Novenber 20, 1993. See 139 Cong. Rec. S16857-01
(daily ed. Nov. 20, 1993).



Mexi co pursuant to the TIEA. The IRS contends that it nay use the
powers and authority granted to it under chapter 78 of the Code, 26
USC 8 7601 et seq., to obtain information and docunents
requested by the conpetent authority of a country that has a TIEA
with the United States. See United States v. Stuart, 489 U S. 353,
109 S.Ct. 1183, 103 L.Ed.2d 388 (1989) (upholding adm nistrative
summons i ssued by I RS pursuant to a request by Canada, which had a
tax convention with the United States providing for the exchange of
tax information between the countries).

Section 274(h)(6) (D) of the Code provides that the Secretary
"may exercise his authority under subchapter A of chapter 78 to
carry out any obligation of the United States under an [ exchange of
information] agreenent referred to in [§ 274(h)(6)(C ]." 26
US C 8 274(h)(6)(D). Here, the TIEA wth Mexico states:

If information is requested by a Contracting State pursuant to

paragraph 4, the requested State shall obtain the information

requested in the sanme manner, and provide it in the sanme form

as if the tax of the applicant State were the tax of the

requested State and were bei ng i nposed by the requested St ate.
Thus, the TIEA obliges the IRS to seek docunents fromIBCas if the
| RS was determ ning Zarate's Anerican tax |iability. Moreover, the
TIEA is, pursuant to the cross-reference found in 8 927(e)(3) (A,
negoti ated under 8§ 274(h)(6)(C). Thus, the TIEAobliges the IRSto
use its authority under chapter 78 of the Code to obtain the
i nformati on and docunents sought by the Mexican tax authorities.
Chapter 78 authorizes the IRS to sumon any person the Secretary
deens proper "to produce such books, papers, records, or other data

as may be relevant to" "ascertaining the correctness of any



return, making a return where none has been made, determ ning the
liability of any person for any internal revenue tax ..., or
collecting any such liability." 26 U S.C. 8§ 7602(a)(2).
Accordingly, the I RS possessed the authority to i ssue the sunmons
on behalf of the conpetent authority of Mexico.

|V

Zarate next conplains that the district court erred in
enforcing the summons because the IRS issued it in bad faith. To
obtain enforcenent of an admnistrative summons, the |RS nust
denonstrate that it issued the summons in good faith—+.e.,

that the investigation wll be conducted pursuant to a
legitimate purpose, that the inquiry may be relevant to the
pur pose, that the i nformati on sought is not already within the
Comm ssi oner's possession, and that the adm nistrative steps
requi red by the Code have been foll owed—+n particul ar, that
the [IRS], after investigation, has determ ned the further
exam nation to be necessary and has notified the taxpayer in
witing to that effect.
United States v. Powell, 379 U S. 48, 57-58, 85 S.Ct. 248, 254-55,
13 L.Ed. 2d 112 (1964). Once the IRS has nmade such a show ng, "it
is entitled to an enforcenent order unless the taxpayer can show
that the IRSis attenpting to abuse the court's process.”" Stuart,
489 U.S. at 360, 109 S.Ct. at 1188.

The affidavits the IRS submtted in this case "plainly
satisfied the requirenents of good faith [the Suprene Court] set
forth in Powell." 1d., 489 U S at 360, 109 S.Ct. at 1188; see
alsoid. at 370, 109 S.Ct. at 1193 (noting that the summons wi || be
enforced "[s]o long as the IRS itself acts in good faith")
(enphasi s added). The I RS Assistant Conm ssioner (International)

stated under oath that the information sought was not within the
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possessi on of American or Mexican tax authorities, that it m ght be
relevant to the determi nation of Zarate's Mexican tax liabilities,
that the sane type of information could be obtai ned by Mexi can tax
authorities under Mexican | aw, and that Mexican tax authorities had
requested that the IRS seek such information. She further noted
t hat any exchanged i nformati on coul d be di scl osed only "as required
in the normal adm nistrative or judicial process operative in the
adm nistration of the tax systenf in Mexico and that inproper use
of exchanged information would be protested. Mor eover, the IRS
i ssued the sumons in conformty with applicabl e statutes? and duly
informed Zarate by certified or registered mail of its issuance.
Finally, Zarate has failed to adduce any facts indicating that the
IRS was trying to use the district court's process for sone
i nproper purpose, "such as harassnent or the acquisition of
bar gai ni ng power in connection with sone collateral dispute.” 1d.

at 360-61, 109 S.Ct. at 1188. Accordingly, the IRS was entitled to

15Zarate, without citing any authority, conplains that the
| RS did not issue the summons in conformty with applicable
statutes because the TIEA was not published in "a conpilation
entitled "United States Treaties and O her International
Agreenents,' " 1 U S.C. § 112a, and was not transmtted to
Congress within sixty days after the TIEA "entered into force," 1
US C 8 112b. However, Zarate did not contend before the
district court that these facts denonstrated that the IRS i ssued
the sumons in bad faith. Accordingly, we need not address these
issues. See Alford v. Dean Wtter Reynolds, Inc., 975 F. 2d 1161
1163 (5th G r.1992) (noting that we need not consider issues
rai sed on appeal if they were not raised before the district
court). Wiile Zarate did raise these issues below regardi ng the
validity of the TIEA he does not argue on appeal that the TIEA
is unconstitutional or invalid for these reasons. See United
States v. Val di osera-Godi nez, 932 F.2d 1093, 1099 (5th Cr.1991)
("Any issues not raised or argued in the appellant's brief are
consi dered waived and will not be entertained on appeal."), cert.
denied, --- U S ----, 113 S .. 2369, 124 L.Ed.2d 275 (1993).
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an enforcenent order. See id. (where the Suprene Court upheld IRS
sumonses issued on behalf of Canada where the supporting
affidavits were virtually identical to the supporting affidavits
supplied here); United States v. Linsteadt, 724 F.2d 480, 482 (5th
Cir.1984) (noting that "the requisite show ng [ of rel evance] may be
made by a sinple affidavit filed with the petition to enforce by
t he agent who issued the sumons").
\%

Zar at e next argues that because the IRSfailed to conply with
the Right to Financial Privacy Act ("RFPA') when issuing the
sumons to IBC, the summons is unenforceable. Zarate points out
that Article 4(4)(b) of the TIEA specifically inposes upon the IRS
the duty to conply with the RFPA when seeking i nfornmati on on behal f
of the Mexican governnent:

If the United States is requested to obtain the types of

i nformati on covered by section 3402 of the Ri ght to Fi nanci al

Privacy Act of 1978 [12 U. S.C. 8 3402] as in effect at the

time of signing this agreenent, it shall obtain the requested

i nformati on pursuant to that provision.

Thus, the plain |anguage of the TIEA requires the IRS to conply
with 8§ 3402 of RFPA See Stuart, 489 U S. at 365, 109 S.C. at
1191 (noting that the clear inport of treaty |anguage controls).
Section 3402 provides that the governnent may not obtain from any
financial institution the financial records of any person, "except
as provided by section ... 3413" of the RFPA Section 3413, in
turn, provides that "[n]Jothing in [the RFPA] prohibits the

di scl osure of financial records in accordance w th procedures

authorized by Title 26." Because Zarate does not argue that the
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sumons failed to conply with the exam nation and inspection
procedures set out in Title 26, see 26 U S.C. 8§ 7601 et seq., we
find that the IRS issued the sunmons in conpliance with both § 3402
of the RFPA and Article 4 of the TIEA
W

Zarate, again without citing any authority, contends that the
sunmmons s unenforceable to the extent the IRS seeks to obtain
docunents created before the TIEA took effect. The governnent, on
the other hand, argues that "information my be requested and
provided for tax periods prior to the effective date of the TIEA "

Initially, we note that "the Suprene Court has consistently
declined to circunscribe the breadth of the sunmons authority that
Congress intended to grant the IRS, absent unanbi guous directions
fromCongress." United States v. Barrett, 837 F.2d 1341, 1349 (5th
Cir.1988) (en banc), cert. denied, 492 U S 926, 109 S. C. 3264,
106 L. Ed. 2d 609 (1989). For exanple, the Court has refused to read
into the Code requirenents that summons, to be enforceable, be
f ounded upon probabl e cause, Powel |, 379 U.S. at 53-54, 85 S. Ct. at
253, that the summobns authority be limted to case where no
crim nal prosecution was pending, Donaldson v. United States, 400
U S 517, 533, 91 S.Ct. 534, 544, 27 L.Ed.2d 580 (1971), and that
the RS did not have the authority to i ssue "John Doe" summobnses to
determ ne the identity of unknown individuals who mght be liable
for unpaid taxes, United States v. Bisceglia, 420 U S. 141, 150, 95
S.C. 915, 921, 43 L.Ed.2d 88 (1975). Moreover, it is clear that

an | RS summons can require the production of records for years that
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are tine-barred frominvestigation so long as the material from
those years is relevant for the years under investigation that are
not time-barred. Dunn v. Ross, 356 F.2d 664, 666 (5th Cr.1966).
Furthernore, "the evident purpose behind [the TIEA] —+the reduction
of tax evasion by allow ng signatories to demand information from
each ot her—ounsels against interpreting [the agreenent] to limt
inquiry in the manner [Zarate] desire[s]." Stuart, 489 U S. at
368, 109 S.Ct. at 1192. Accordingly, because neither the TIEA nor
Congress circunscribes the breadth of the summons authority that
Congress granted the IRS, we find that the IRS nmay use that
authority to obtain docunents generated before the TIEA went into
effect.
VI

Zarate's final contention is that the summobns—by requesting
“[a]ll records in [IBC s] possession, custody, or control relative
to all accounts ... held or controlled by or on behalf of Julio
Robert o Zarate Barquero"—+s overbroad because it does not identify
wth "reasonable particularity" the docunents that IBC is to
pr oduce. "An overbreadth summons ... is sinply a summopns which
does not advise the summobned party what is required of himwth
sufficient specificity to permt himto respond adequately to the
sumons."” United States v. Watt, 637 F.2d 293, 302 n. 16 (5th
Cir.1981). Because the sumons identified wth sufficient
specificity the actions required of IBC in responding to the
sumons—+BC had to produce all records in its possession that

pertained to |IBC accounts held by Zarate-we uphold the district
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court's finding that the sunmmbons was not overbroad. See Linsteadt,
724 F.2d at 483.

I n argui ng that the sumobns was overbroad, Zarate appears to
argue that the summons seeks information and docunents irrel evant
to the determnation of his Mexican tax liability, although he
confuses the concept of overbreadth with that of relevance. See
Watt, 637 F.2d at 301 (noting that "overbreadth and rel evance are
two separate inquiries").® As we already have determ ned that the
information sought is relevant to the determnation of Zarate's
Mexican tax liabilities, see part |V supra, we reject Zarate's
argunent that it is not.?

VI
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

1®\W¢ note that neither Zarate nor |BC argued that the
sumons was overly burdensone. See Watt, 637 F.2d at 302 n. 16
(noting that the concept of burdensone is distinct fromthe
concept of overbreadth).

7Zarate further argues that the district court erred both
by exam ning in canera the Mexican conpetent authority's request
that the IRS obtain the information at issue and a letter from
Mexi can authorities denonstrating that their investigation into
Zarate's tax liability was not barred by any Mexican statute of
limtations and by denying Zarate the opportunity to conduct
di scovery. However, "the nethod and scope of discovery all owed
i n sumons enforcenent proceedings are commtted in |large part to
the discretion of the district court.” United States v. Johnson,
652 F.2d 475, 476 (5th G r.1981). Here, the chall enged actions
do not constitute an abuse its discretion by the district court.
See id.; «cf. Barrett, 837 F.2d at 1349 (noting that sunmons
enforcenent "proceedings are intended to be sunmary in nature").
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