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Appeal from the United States District Court For the Southern
District of Texas.

Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.

PER CURI AM

Plaintiff-Appellant Southw nd Aviation, Inc. ("Southw nd")
sued to collect on a contract and to seek a determ nation of its
rights as a lien-holder and as a possible beneficiary of an
i nsurance policy. Mstakenly characterizing this as a declaratory
judgrment action, the district court! concluded that abstention was
warrant ed by the presence of ongoing state litigation involvingthe
sane subject matter, issues, and essentially the sane parties.
Accordingly, the district court dismssed Southwind's suit after
appl yi ng the abstention standards for decl aratory judgnent actions.
As Sout hwi nd seeks various forns of coercive relief, however, the

correct inquiry is provided by Col orado R ver Water Conservation

The district court referred this case to a magi strate
j udge, who nmade findings and reconmendati ons regarding the
jurisdiction and abstention issues. These findings and
reconmmendati ons were eventual ly adopted by the district court;
accordingly, we refer to those findings and recommendati ons as
havi ng been nmade by the district court.



District v. United States? and Mbses H Cone Menorial Hospital v.
Mercury Construction Corp.,® under which only the clearest of
justifications warrants abstention. As we conclude that the
district court thus applied the wong standard in deciding to
abstain, we reverse and renmand.
I
FACTS AND PROCEEDI NGS

Southwind entered into a contract wth either Bergen
Acceptance Corporation ("BAC') or Defendant-Appellee Bergen
Aviation, Inc. ("BAI") (collectively, the "Bergen Conpanies"), or
both, to performcertain repairs on a Douglas DC-3 aircraft.* The
repairs took | onger and cost nore than originally anticipated. Not
surprisingly, disagreenents devel oped between Southw nd and the
Ber gen Conpani es. Eventually, Southw nd sent presuit notice to BA
by certified mail. In this notice, Southw nd threatened to take
| egal action unless certain docunents were received by March 5,
1993.

On March 4, 1993-the |ast day before the threatened suit
filing date—BAC (the ot her Bergen Conpany) filed suit preenptively
in Texas state court. Two nonths |ater, BAC s state conpl aint was

anended to add BAl as a plaintiff. In the intervening period,

2424 U.S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976).
3460 U.S. 1, 103 S.C. 927, 74 L.Ed.2d 765 (1983).

“The parties disagree over the entity or entities with which
Sout hwi nd contracted and over the effect, if any, to give the
separate |l egal status of BAl and BAC. Resolution of these issues
IS unnecessary to this appeal. For purposes of conveni ence only,
we Wil refer to the entities collectively as the "Bergen
Conpani es. "



Sout hwi nd had filed suit in federal court agai nst BAl only.® Thus,
inthe state suit both BAC and BAI are plaintiffs and Southw nd is
t he defendant; while in the federal suit Southwind is the
plaintiff and BAl is the sol e defendant.

Both the federal suit and the state suit involve clains
ari sing out of purported breaches of the contract to repair the DC
3. In the federal suit, Southw nd predicated federal subject
matter jurisdiction on diversity of citizenship under 28 U S.C. §
1332. Southwind sued to collect on the contract, to inpose a
tenporary injunction, and to seek a declaration of its rights as a
i en-hol der and as a possi ble beneficiary of an insurance policy.
Sout hwi nd al so requested attorney's fees under the applicable state
statute. After inquiring into the anmount-in-controversy
requi renent, the district court concluded that it had subject
matter jurisdiction over Southwind' s suit, and BAlI does not
chal | enge this concl usion on appeal.

Despite having jurisdiction, however, the district court
deci ded to abstain. Construing Southwi nd's suit as a declaratory
judgnent action, the district court applied the abstention
standards applicable to such cases. Specifically, the district
court observed that—under our opinion in Magnolia Marine Transport
Co. v. LaPlace Tow ng Corp.°®such abstention is appropriate when
the clains of all parties may be satisfactorily adjudicated in the

state court proceeding. As Southw nd's and BAI's clains could be

SSout hwi nd offers no explanation as to why it has sued only
one of the two conpanies that may be involved in the purported
breach of contract.

6964 F.2d 1571 (5th G r.1992).



adequately resolved in the ongoing state court proceeding, the
district court concluded that abstention was appropriate here.
Consequently, the district court ordered dism ssal of Southw nd's
suit, and Sout hwi nd tinely appeal ed.
|1
DI SCUSSI ON

We apply one of two different tests when reviewi ng a district
court's exercise of its discretion to abstain because of the
presence of ongoing parallel state litigation, depending on the
substantive nature of the litigation.” Wen a district court is
considering abstaining from exercising jurisdiction over a
decl aratory judgnent action, it nust apply standards derived from
Brillhart v. Excess Insurance Co. of Anerica.® |In Brillhart the
Suprene Court st ated:

Odinarily, it would be uneconom cal as well as vexatious for

a federal court to proceed in a declaratory judgnent suit

where another suit is pending in state court presenting the

sane issues, not governed by federal |aw, between the sane

parties. Gratuitous interference with the orderly and

conpr ehensi ve disposition of a state court litigation should

be avoi ded. ®

Consistent with Brillhart, abstention froma declaratory judgnent

action is ordinarily appropriate when the state offers an adequate

'E.g., Ganite State Ins. Co. v. Tandy Corp., 986 F.2d 94,
95-96 (5th Cr.), cert. granted, --- U S ----, 113 S. . 51, 121
L. Ed. 2d 21 (1992), cert. dismssed, --- US ----, 113 S.C
1836, 123 L.Ed.2d 463 (1993) (clarifying that Brillhart is the
correct standard to apply to decisions to abstain in declaratory
j udgnent actions); Rowan Cos. v. Giffin, 876 F.2d 26, 28-29 &
n. 2 (5th Gr.1989) (sane).

8316 U.S. 491, 62 S.Ct. 1173, 86 L.Ed. 1620 (1942); see,
e.g., Ganite State Ins. Co., 986 F.2d at 95-96 (applying
Brillhart to abstention froma declaratory judgnent action).

°Brillhart, 316 U S. at 495, 62 S.C. at 1175-1176.



alternative forumin which to resolve the particul ar dispute.?°

In contrast, when actions involve coercive relief the trial
court nust apply the standards enunci ated by the Court in Col orado
River!! and reaffirmed in Moses H Cone.!? Although district courts
I i kew se have "discretion" to abstain under these circunstances,
such discretionis narrowWy circunscri bed by—as the Court stated in
Colorado River —their "virtually unflagging obligation ... to
exercise the jurisdiction given them"'® Consequently, a district
court should abstain wunder these circunstances only in the
"exceptional" case. The Court reaffirned Col orado River in Mses
H Cone, nmaking clear that Colorado R ver states an "exceptiona

circunstance" test and reiterating that "[o]nly the cl earest of

circunstances will warrant dism ssal.' "1

°E. g., Magnolia Marine Transport, 964 F.2d at 1581-82
(concluding that district court abused its discretion in
declining to abstain when there was an ongoi ng state court
proceedi ng that was capabl e of adequately resolving all issues);
Granite State, 986 F.2d at 95-96 (affirm ng abstention from
decl arat ory judgnent —abstention prem sed on presence of ongoing
state proceedi ng capable of resolving all issues); Mssion Ins.
Co. v. Puritan Fashions Corp., 706 F.2d 599, 601-03 (5th
Cir.1983) (sane). Cf., Travelers Ins. Co. v. Louisiana Farm
Bureau Federation, 996 F.2d 774, 778-79 (5th Cr.1993)
(abstention i nappropriate when decl aratory judgnment action
consol i dated several disputes and only matter |left in federal
court was to resolve one | egal question, whereas discovery had
not yet started in state action); Rowan, 876 F.2d at 29-30
(remandi ng because district court did not explain the reasons for
its decision to abstain).

11424 U.S. 800, 96 S. Ct. 1236.

12460 U. S. 1, 103 S.Ct. 927.

B3Col orado River, 424 U. S. at 817, 96 S.Ct. at 1246.
¥d. at 818, 96 S.Ct. at 1246.

Mbses H. Cone, 460 U.S. at 16, 103 S.Ct. at 937 (enphasis
inoriginal) (quoting Colorado River at 424 U S. at 818-19, 96



In the instant case, the district court characterized
Southwi nd's suit as a "declaratory judgnent action.” Accordingly,

it concluded that abstention by dism ssal was appropriate as "al
pendi ng i ssues coul d be effectively and satisfactorily adjudi cated
in the state civil action.” But the district court erred as a
matter of law in classifying Southwind's suit as a "declaratory
j udgnent action."” Although sone of the relief sought by Southw nd
is declaratory in nature, Southw nd al so requests coercive renedi es
for the breach of contract in the formof danages, attorney's fees,
and injunctive relief. I nclusion of these coercive renedies
i ndi sputably renoves this suit from the anbit of a declaratory
j udgrment action. 1t

The district court's mstake in classifying the case as a
declaratory judgnent action led it to apply the wong standard.
The court has therefore never had an opportunity to exercise its
di scretion regarding abstention under the appropriate standards.
Consequently, we nust remand this cause to the district court so

that it nay decide in the first instance whether abstention is

warranted here in |ight of the appropriate standards of Col orado

S.Ct. at 1246-47); see also, Signad, Inc. v. Sugar Land, 753
F.2d 1338, 1339-40 (5th Cr.), cert. denied, 474 U S. 822, 106
S.C. 75, 88 L.Ed.2d 61 (1985) (reversing district court's
deci sion to abstain because of the |ack of exceptional

ci rcunst ances).

€. g., Great Lakes Dredge & Dock Co. v. Huffrman, 319 U.S.
293, 295, 63 S. . 1070, 1071, 87 L.Ed. 1407 (1943) (classifying
action as a declaratory judgnent action because it involved only
a declaration of rights); Ustein Maritine, Ltd. v. United
States, 833 F.2d 1052, 1055 (1st G r.1987) (stating "[a]
declaratory judgnent states the existing legal rights in
controversy, but does not, in itself, coerce any party or enjoin
any future action).



Ri ver and Mbses H. Cone.?’
REVERSED and REMANDED

"See Brillhart, 316 U S. at 497-98, 62 S.Ct. at 1176-77
(remanding to district court so that it could exercise its
di scretion in deciding whether to abstain); see also Rowan, 876
F.2d at 29-30 (remanding to district court to explain the reasons
for its decision to abstain).



