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Bef ore REAVLEY, DeMOSS and STEWART, Circuit Judges.

REAVLEY, Circuit Judge:

John Jordan filed a petition for wit of habeas corpus
asserting that his constitutional right to testify had been
violated in the course of his state court trial for rape. The
district court denied the petition. W reverse and renand.

BACKGROUND

In 1987 Jordan was tried and convicted in Mssissippi state
court for the rape of G R After exhausting his state renedi es, he
sought federal habeas corpus relief. He alleged that he was deni ed
his right to testify on his own behalf at trial. A magi strate
judge conducted an evidentiary hearing on this claim Jor dan
testified at the hearing that he inforned his attorney prior to
trial and during each trial recess that he wished to testify. In
particular, he wished to testify that he was visiting relatives in
Dallas at the tine of the rape. He further wanted to testify to

refute the victims description of himas the rapist, to point out



that the fingerprints taken from the scene were not his, and to
show that the jacket taken from his house in 1986 by the sheriff
was different fromthe jacket the victim described the rapist as
weari ng. Jordan stated that his |lawer told him he could not
testify because such testinony mght result in the jury | earni ng of
Jordan's 1976 conviction for child nolestation. Jordan's w fe and
daughter corroborated his testinony. The magistrate found the
testinony of the witnesses believabl e and uncontradi cted. Jordan's
attorney from the state trial could not be located and did not
testify at the habeas hearing.

The nmagistrate recommended that habeas corpus relief be
granted. After hearing the testinony, the nmagi strate nmade factua
findings that Jordan repeatedly requested to testify at trial, that
hi s counsel's decision not to call hi mwas nmade agai nst his w shes,
t hat Jordan understood that he had a right to testify, and that he
never voluntarily and intentionally waived that right.

The district court rejected the magi strate's reconmendati on
and denied the request for habeas corpus relief. The court
concluded that Jordan had waived his right to testify by
voluntarily choosing not to testify on the advice of his attorney,
and by failing to assert his right to testify either through his
attorney or on his own during the state trial.

DI SCUSSI ON
A crimnal defendant has a fundanental constitutional right
to testify on his own behalf. Rock v. Arkansas, 483 U S. 44, 49-
52, 107 S.C. 2704, 2708-10, 97 L.Ed.2d 37 (1987). This right is



granted to the defendant personally and not to his counsel. |[|d. at
51, 107 S.Ct. at 2709. See also United States v. Teague, 953 F. 2d
1525, 1532 (11th Gr.) (on rehearing en banc) ("W now reaffirm
that a crim nal defendant has a fundanental constitutional right to
testify in his or her own behalf at trial. This right is personal
to the defendant and cannot be waived either by the trial court or
by defense counsel."), cert. denied, --- US ----, 113 S.C. 127,
121 L. Ed.2d 82 (1992).
A. Wether a Constitutional Violation Cccurred

A defendant may of course waive his right to testify, and
frequently does so on the advice of counsel. W would find no
violation of theright totestify if Jordan acqui esced during tri al
to his attorney's recommendation that he not testify and |ater
deci ded that he should have testified. I nstead, a violation of
this right only occurred if the "final decision that [defendant]
woul d not testify was nmade against his will. 1In other words, we
must determ ne whether [defendant] made a know ng, voluntary and
intelligent waiver of his right to testify." United States v.
Teague, 908 F.2d 752, 759 (11th Cir.1990), rehearing granted, 953
F.2d 1525 (11th Cr.), cert. denied, --- U S ----, 113 S. . 127,
121 L. Ed.2d 82 (1992).

Based on his report and recommendati on we conclude that the
magi strate fully understood the relevant factual inquiry. He
concl uded that Jordan had repeatedly asked to testify, had never
voluntarily waived his right to testify, and that "the decision

that John Jordan would not testify was nmade against his w shes."



These findings are findings of fact, and are based on the
magi strate's view of the credibility of the witnesses he observed.

The district court rejected the magistrate's findings and
recommendation. It relied in part on testinony fromJordan in the
civil case G R brought agai nst Jordan, which suggests that Jordan
chose not to testify in the prior crimnal trial on the advice of
counsel . This evidence was offered by the State after the
magi strate i ssued his report and recommendati on.

We have often stated, in cases where the district court
adopts the fact findings of a magistrate who conducted an
evidentiary hearing, that on appeal we should defer to such
findings unless clearly erroneous.! The district court, however,
is not solimted it its review. Under 28 U S.C. 8§ 636(b)(1)(C
whi ch governs district court review of a magistrate's findings of
fact and recomendations for the disposition of applications for
post -conviction relief:

A judge of the court shall make a de novo determ nation of
t hose portions of the report or specified proposed findi ngs or
recommendations to which objection is nade. A judge of the
court nmay accept, reject, or nodify, in whole or in part, the
findi ngs or recommendati ons made by the nagi strate. The judge
may al so receive further evidence or reconmt the matter to

the magi strate with instructions.

See also Louis v. Blackburn, 630 F.2d 1105, 1110 (5th G r. 1980)

E.g., Johnson v. Collins, 964 F.2d 1527, 1536 (5th Cr.),
cert. denied, --- US ----, 113 S.Ct. 4, 120 L. Ed.2d 933 (1992);
Mcl nerney v. Puckett, 919 F.2d 350, 352 (5th Cr.1990); Meyer v.
Estelle, 621 F.2d 769, 775 (5th G r.1980); Parnell v.

Wai nwight, 464 F.2d 735, 737 n. 1 (5th G r.1972) ("The

magi strate's findings of fact receive the inprimtur of Rule
52(a) by the district court's adoption of those findings as its
own.").



("The district judge, in his decision whether to reject or accept
the magistrate's recommendations, is not limted to a clearly
erroneous standard as we are in our appellate reviewof facts found
by the district courts."); Tijerinav. Estelle, 692 F.2d 3, 5 (5th
Cir.1982) ("Under the Federal Magistrate's Act, the district court
may give to the magistrate's proposed findings of fact and

reconmendat i ons such weight as [their] nerit commands and the
sound discretion of the judge warrants.' ") (quoting Mathews v.
Weber, 423 U.S. 261, 273, 96 S.C. 549, 556, 46 L.Ed.2d 483
(1976)) .

Wiile the statute, by its ternms, grants the district court
broad discretion to accept or reject a magi strate's fact findings,
we have placed sone limts on that discretion. |In particular, we
have limted district court discretionto reject a fact finding of
the magi strate where (1) the finding is based on the credibility of
the wtnesses the nmagistrate heard, and (2) the finding is
di spositive of an application for post-conviction relief involving
the constitutional rights of a crimnal defendant. |n Bl ackburn we
held that in such circunstances the district judge cannot reject
the finding without personally hearing live testinony from the
W t nesses whose testinony is in issue. W explained:

One of the nost inportant principles in our judicial systemis
the deference given to the finder of fact who hears the |ive
testi nony of w tnesses because of his opportunity to judge the
credibility of those wtnesses. The Suprene Court has
enphasi zed, in cases that involve the constitutional rights of
crim nal defendants, that factual findings nmay not be nmade by
sonmeone who deci des on the basis of a cold record wi thout the

opportunity to hear and observe the witnesses in order to
determne their credibility.



* * * * *x %

| f the district judge doubts the credibility determ nation of
the magi strate, only by hearing the testinony hinself does he
have an adequate basis on which to base his deci sion.

* * * * *x %

In order to adequately determ ne the credibility of a witness
as to such constitutional issues, the fact finder nust observe
the witness. This may be acconplished either by the district
judge accepting the determnation of the nmamgistrate after
readi ng the record, or by rejecting the magi strates's deci sion
and comng to an independent decision after hearing the
testinony and view ng the w tnesses.
Bl ackburn, 630 F.2d at 1109-10 (citations omtted).

We conclude that the district court erred in rejecting the
magi strate's credi bility-based fact findi ngs without conductingits
own evidentiary hearing. W believe that Jordan's testinony from
the civil trial was not sufficiently telling for the district court
toreject the magi strate's fact findings without conducting its own

hearing.2 Further, as discussed below, we can find no alternative

2The testinmony fromthe civil trial can be read to suggest
that Jordan waived his right to testify on the advice of counsel
but it is not conclusive. At one point in the civil trial he
testified as foll ows:

Q Wiy didn't you testify a year ago [at the crimna
trial]?

A I+t didn't seem necessary to—to testify. It—+—+
had ny—the trial was by advisenent of ny
attorneys; and, they didn't think it was
necessary that | even testify.

But you made that decision also; did you not?

Did | make the decision?

Yes, sir.

| took advi senent and made t he deci si on.



ground for affirmng the district court's decision. Consi st ent
with Blackburn, therefore, we remand the case for further
pr oceedi ngs.
B. The Effect of Failure to Object

Nei t her Jordan nor his counsel made a record in the state
trial of Jordan's desire to testify. In simlar circunmstances sone
courts have concluded that the defendant waived his right to
testify.® We do not believe that a defendant's failure to make a
record of his desire to testify against his counsel's w shes is
al ways fatal. Unlike many trial errors asserted in habeas
proceedi ngs, this alleged error by its very nature i s one where the
def endant and his | awer are necessarily at odds with each other.
We think it unrealistic to expect that defense counsel will always

bring this attorney-client dispute to the attention of the trial

However, shortly thereafter, he offered the foll ow ng
testi nony:

Q M. Jordan, a year ago you exercised your right and
you chose not to testify in that case when you
were charged with rape in the crimnal trial; is
that correct?

A: No. No. You said | chose.

Q Yes, sir.

A No, | didn'"t; | didn't choose. | was working, you
know, on the advi senent of ny attorneys.

E.g., United States v. Edwards, 897 F.2d 445, 447 (9th

Cir.), cert. denied, 498 U S. 1000, 111 S.C. 560, 112 L.Ed.2d
567 (1990); United States v. Martinez, 883 F.2d 750, 760 (9th
Cir.1989), vacated on other grounds, 928 F.2d 1470 (9th Gr.),
cert. denied, 501 U S. 1249, 111 S.Ct. 2886, 115 L.Ed.2d 1052
(1991); Siciliano v. Vose, 834 F.2d 29, 30 (1st Cr.1987);
United States v. Bernloehr, 833 F.2d 749, 752 (8th Cr.1987).
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court. Likewise, we believe that a rule requiring the defendant
personally to make such a record is inappropriate. W agree with
the reasoning of the panel opinion in Teague:

The defendant may not realize until after the jury has retired
to deliberate that the proper tinme for his testinony has
passed. Furthernore, once a defendant elects to take
advant age of his right to counsel, heis told that all further
comuni cations with the court and the prosecutor should be
made through his attorney. Aside from any testinony he may
give at pre-trial hearings or during trial, a defendant is not
permtted to speak directly to the court. In fact, in the
i nterests of decorumand t he snoot h adm ni stration of justice,
def endants who speak out of turn at their own trials are
qui ckly repri manded, and soneti nes banned fromthe courtroom
by the court. It would be anomal ous to consider the right to
counsel of fundanental inportance because of the common | ack
of understanding of the trial process by defendants, and to
require a defendant to rely on his attorney to be his sole
spokesperson in the courtroom while at the sane tine hol di ng
that by failing to speak out at the proper tine a defendant
has nmade a know ng, voluntary and intelligent waiver of a
personal right of fundanental inportance such as the right to
testify.

Teague, 908 F.2d at 759-60 (footnote omtted). The uncertainty in
this area could be avoided if counsel would obtain a signed
statenment from the defendant or if trial courts would conduct a
col l oquy and obtain, outside of the jury's hearing, a statenent on
the record fromthe non-testifying defendant that he is aware of
his right to testify and has chosen voluntarily to waive that

right.?

“The courts are not in uniform agreenent on whet her such a
colloquy fromthe trial court is advisable. State and federal
courts wdely have held that such a colloquy is not required.

See Martinez, 883 F.2d at 757. The majority opinion in Martinez

argues that such a court inquiry not only is not required, but is
an i nappropriate intrusion into the attorney-client relationship.
ld. See also Siciliano, 834 F.2d at 30 (Breyer, J.) ("To require
the trial court to follow a special procedure, explicitly telling
def endant about, and securing an explicit waiver of, a privilege

to testify (whether adm nistered within or outside the jury's
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We do not nmean to suggest that a defendant's failure to object
inthe state court proceeding is entirely irrelevant. That silence
may itself be evidence of voluntary waiver of the right to testify.
In the absence of evidence in the state court record of the
defendant's wish to testify, we think it appropriate for the habeas
court to presune that the defendant acquiesced in his counsel's
advice or otherwi se nade a voluntary choice not to testify. W
hold only that such silence does not raise an irrebuttable
presunption of waiver. Here the magistrate as fact-finder
carefully considered the live evidence presented and the
credibility of the witnesses, and we cannot say on this record that
Jordan waived his right to testify.

C. Whether the Constitutional Error, if Any, WAs Harnl ess

The State argues in the alternative that even if Jordan's
right to testify was denied, such a constitutional violation was
harm ess error which does not justify habeas corpus relief. I n
Brecht v. Abrahanson, --- US ----, 113 S . C. 1710, 123 L.Ed. 2d
353 (1993), the Suprene Court addressed the standard for
determning, in a federal habeas corpus proceeding, whether a
conviction nust be set aside because of constitutional error. The
constitutional error in that case was a Doyl e error which occurred

when t he prosecuti on nade reference to t he defendant's post-M randa

hearing), could inappropriately influence the defendant to wai ve
his constitutional right not to testify, thus threatening the
exercise of this other, converse, constitutionally explicit, and
nmore fragile right."). 1In contrast, the dissent in Teague would
require courts to establish on the trial record a waiver of the
defendant's right to testify. Teague, 953 F.2d at 1544 (d ark,
J., dissenting).



silence. Id. at ----, 113 S C. at 1713-14. The Court discussed
in general the distinction between "trial errors" which are

anenabl e to harm ess-error anal ysis and "structural defects,” such
as denial of the right to counsel, which require automatic reversal
of the conviction "because they infect the entire trial process.”
ld. at ----, 113 S .. at 1717. The Court held that the standard
for determ ning whether habeas relief nust be granted is whether
the Doyle error " "had substantial and injurious effect or
influence in determning the jury's verdict.' " Id. at ----, 113
S.C. at 1722 (quoting Kotteakos v. United States, 328 U. S. 750, 66
S.C. 1239, 90 L.Ed. 1557 (1946)). This standard nust now be
foll owed in habeas proceedings, in lieu of the "harm ess beyond a
reasonabl e doubt" standard announced in Chapman v. California, 386
US 18, 87 S.Ct. 824, 17 L.Ed.2d 705 (1967), and applied in direct
appeals. Since Brecht, our court and others have held generally
that the Brecht/Kotteakos standard applies in habeas proceedi ngs
where the court nust decide whether a constitutional trial error
requires reversal of the conviction. E.g., Kyles v. Witley, 5
F.3d 806, 807 (5th G r.1993) (holding that in habeas proceedi ngs
Brecht standard "controls all trial, as distinguished from
structural, errors"); Shaw v. Collins, 5 F.3d 128, 132 (5th
Cir.1993); Lowery v. Collins, 996 F.2d 770, 772 (5th Cr.1993).
Justice Stevens, concurring in Brecht, explained that the
Kot t eakos standard "pl aces t he burden on prosecutors to expl ai n why
those errors were harm ess" and "requires a habeas court to review

the entire record de novo in determning whether the error

10



i nfluenced the jury's deliberations.” --- US at ----, 113 S.C
at 1723. As we noted in Lowery:

Justice Stevens, in his concurring opinionin Brecht, woteto
explicate the Kotteakos standard and to "enphasize that the
standard is appropriately demanding." Under Kotteakos, "the
burden of sustaining a verdict by denonstrating that the error
was harm ess rests on the prosecution"” unless that "error is

merely "technical' "-which a constitutional violation could
never be.
996 F. 2d at 773 (footnote omtted) (quoting Brecht, --- U S. at ---

-, 113 S . at 1723-24 (Stevens, J., concurring)).

We conclude that this case involves a trial error and so the
Brecht standard should govern.?® If a constitutional error
occurred, we would hold based on the record before us that it "had
substantial or injurious effect or influence in determning the
jury's verdict." The burden was on the State to denonstrate

otherwi se, and it did not neet this burden. This case in not one

But see Wight v. Estelle, 572 F.2d 1071, 1080-82 (5th
Cr.) (en banc) (Godbold, J., dissenting) (suggesting that denial
of defendant's right to testify should be reversible per se),
cert. denied, 439 U S. 1004, 99 S.C. 617, 58 L.Ed.2d 680 (1978).
We al so note that when the Eleventh Circuit decided the Teague
case en banc, it adopted an approach different fromthe one we
choose to follow. Al though the Teague court held that "a
crim nal defendant has a fundanental constitutional right to
testify on his behalf, that this right is personal to the
defendant, and that the right cannot be wai ved by defense
counsel ," 953 F.2d at 1535, it concluded that a claimthat the
def endant was denied his right to testify should be reviewed as
an ineffective assistance of counsel claimunder Strickland v.
Washi ngton, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
953 F.2d at 1534. W cannot agree with this approach. First, we
believe that the right of a defendant to testify on his own
behal f is a fundanental constitutional right entirely separate
fromhis right to counsel. Second, in our view, treating a
claimed denial of the defendant's right to testify as an
i neffective assistance of counsel claimignores recognition of
the right as one personal to the defendant which can never be
wai ved by counsel, conpetent or not.
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where the evidence of guilt was so overwhelmng that we can say
that the constitutional error, if any, was harm ess under the
Brecht standard. Nunerous witnesses (albeit relatives) testified
at trial in support of Jordan's alibi—that he was in or on his way
to Dallas at the tinme of the rape. G R did not identify Jordan as
the rapist until the sunmer of 1986, sonme two years after she had
been shown photographs of Jordan and other suspects on several
occasions. Jordan clains that her incentive for identifying himas
the rapist was financial. She obtained counsel to bring a civil
suit against Jordan in the sumer or fall of 1986, and ultimately
won a | arge judgnent agai nst Jordan. Jordan testified at the civil
trial, and points out that even with the | ower burden of proof in
t hat proceedi ng and even though the fact of his rape conviction was
brought out at the civil trial, the jury was split ten to two on
the verdict.® Jordan offered plausible reasons that his own
testi nony woul d have hel ped his case. Further, his | awer's reason
for not calling him seens inplausible. The child nolestation
conviction was nore than ten years old. M ssi ssippi Rule of
Evi dence 609(b) is the sane as FED. R Evip. 609(b), and provi des that
evi dence of a conviction nore than ten years old is not adm ssible
unl ess "t he probative val ue of the conviction supported by specific
facts and circunstances substantially outweighs its prejudicia

effect," and "the proponent gives to the adverse party sufficient

The magi strate observed: "If two jurors would vote in John
Jordan's favor under a preponderance of the evidence standard
whi |l e knowi ng of his conviction for rape, the undersigned cannot
conclude that the violation of his right to testify at his
crimnal trial was harnl ess beyond a reasonabl e doubt."
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advance witten notice of intent to use such evidence...." Qur
review of the state and federal court records indicate that these
requi rements were not net.
CONCLUSI ON
W reverse the district court's order denying the habeas
corpus petition, and remand the case for further consideration
consistent with this opinion.

REVERSED and REMANDED
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