IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7703

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
MARCO GARZA, SR and MARCO GARZA, JR.,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas

(Decenber 27, 1994)
Before H G3d NBOTHAM SM TH, and PARKER, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

| .

Marco Garza, Jr., and Marco Garza, Sr., father and son
(hereinafter "Junior" and "Senior," respectively, or, collectively,
"the Garzas"), ran Marco Garza Chevrolet. The dealership sold a
nunber of vehicles to David MIIls, a drug trafficker. These sales
wer e made for conbi nati ons of cash and ot her val uables in patterns
t hat avoi ded their being reported by banks on currency transaction
reports ("CTRs") or by the dealership itself under its statutory
reporting duty. Additionally, the sales were nade to MIIs under

several assuned nanes. The proceeds for the purchase of these cars



cane fromMIIs's profits as a drug trafficker.

MIls testified against the Garzas, who were charged wth
seven counts of noney laundering in violation of 18 U S. C
8§ 1956(a)(1)(B)(1), a conspiracy to |aunder noney, four counts of
structuring a transaction in violation of 31 U S.C. §8 5324, and a
second conspiracy enbracing the structuring transactions. After a
jury trial, Senior was found guilty on all counts. Juni or was
found guilty of the nopney |aundering and conspiracy to noney

| aunder charges only, and acquitted on the other counts.

.
A
Seni or chall enges his convictions on the structuring counts
and on the conspiracy to structure count on the basis of Ratzlaf v.

United States, 114 S. C. 655 (1994), which interprets the

W Il ful ness elenent of structuring to require know edge that the
structuring itself isillegal. The Court exam ned the structuring
statute and squarely held that it required proof of specific intent
to violate the |aw The Court went so far as to say that the
structuring statute is one of the rare instances in which an
i gnorance of the |law defense is viable. 1d. at 656.

Rat zl af cleanly rejects the theory enbodied in the district
court's instructions to the jury, that "[t] he defendant need not
know that structuring itself is unlawful, only that the bank has a
duty to report, and that he understood an act to evade with bad

pur pose t he subm ssi on of enough i nformation so that the bank could



file its report."” Because, as the governnent concedes, Ratzl| af
makes this instruction plain error, we reverse Senior's structuring
convictions (counts 9 through 12) and his structuring conspiracy
conviction (count 13) and remand for a newtrial. W note that the
district court's instruction was consistent with the precedents of
this circuit at the tine it was given, which was before the Suprene

Court handed down Rat zl af .

B

The Garzas assert that the evidence offered in support of each
of their convictions at trial was insufficient. This court affirns
a jury verdict if a reasonable trier of fact could conclude from
the evidence that the elenents of the offense were established
beyond a reasonabl e doubt, viewing all evidence in the |ight nobst
favorable to the jury's verdict and drawing all reasonable
i nferences fromthe evidence to support that verdict. The evidence
need not excl ude every reasonabl e possibility of innocence. United

States v. Faulkner, 17 F. 3d 745, 768 (5th Gr. 1994); United States

v. Gadison, 8 F.3d 186, 189 (5th Cr. 1993); United States v.

Menesses, 962 F.2d 420, 425 (5th Gr. 1992). W do not nmake
credibility determnations in ordinary circunstances, even where
evi dence i ntroduced agai nst defendants is fromtheir co-conspira-
tors. (Gadison, 8 F.3d at 190.

To obtain a conviction for noney |aundering, the governnment
must prove that "the defendant 1) conducted or attenpted to conduct

a financial transaction, 2) which the defendant knew invol ved the



proceeds of wunlawful activity, 3) with the intent [either] to
pronmote or further unlawful activity" or to conceal or disguise the
nature, |ocation, source, ownership, or control of the proceeds of

unlawful activity. United States v. West, 22 F. 3d 586, 590-91 (5th

Cr.), cert. denied, 1994 W. 649888 (Nov. 28, 1994).

The governnent introduced evidence tending to prove that
Seni or aut horized cash sales of vehicles to MIls and advised MIls
that if the dealership were to take a lien on his car or truck, he
woul d be able to get it back if it were seized by a governnenta
entity. The governnent al so introduced evidence tending to prove
that Senior directed his staff to sign false nanmes to MIIs's
certificates of title. This evidence is adequate to support the
verdict as to the existence of an agreenent between the parties in
the conspiracy count.

To support a conviction under 18 U . S.C. 8§ 1956(a)(1)(B)(1),
t he governnent nust prove, inter alia, that the defendant knew t hat
the source of the funds was illicit and that the |aundering was
done with the intent to conceal or disguise the nature, |ocation

source, ownership, or control of the property. United States v.

Fuller, 974 F.2d 1474, 1478 (5th GCr. 1992), cert. denied,
114 S. C. 112 (1993). The jury verdicts against Senior on the
conspiracy to | aunder noney and substantive noney | aunderi ng counts
are supported by the evidence. Senior knewthat MIIls was AWOL and
therefore was very unlikely to have a legitinmte source of incone
for his seven autonobile purchases.

The evidence against Junior on the noney |aundering and



conspiracy to noney |launder counts is even stronger than that
against his father, as Junior enjoyed a closer relationship with
MIls and was nore directly involved in the transactions in

question. His convictionis also supported by sufficient evidence.

C.

The Garzas argue that the testinony of MIIls regardi ng use of
cocaine by Junior and MIls at the dealership was admtted in
violation of FED. R EviD. 404(b). They further assign error to the
court's refusal to give the jury a limting instruction governing
its consideration of the evidence. Since there was an objection at
trial, we review the both the adm ssion of this evidence and the
refusal to give alimting instruction for abuse of discretion.

The governnent clains that the drug use is relevant, as it
bears on the Garzas' claimthat they had no idea the funds they
| aundered were drug proceeds. In the context of MIIls's obvious
| ack of wage-earning enploynent (being AWOL), heavy use of drugs
shows an i npressive source of incone and therefore is relevant to
the Garzas' intent wwth regard to the noney | aundering charge.

The Garzas argue that the governnent introduced the evidence
because of its potential to prejudice the jury against them In
light of the fact that this use was of cocaine, whereas the
governnent's theory of the case was that MIIls trafficked in
mar i huana, we tend to agree. Wthout endorsing the governnent's
gquestionabl e judgnent in putting on the evidence of the drug use,

we find no reversible error, in that the district court did not



abuse its discretion in admtting the evidence. We di sapprove,
however, of the introduction of such highly prejudicial evidence
where, as here, the evidence of guilt is so overwhel m ng that there
is no real need for its introduction.

The Garzas al so chal | enge t he adm ssi on of evi dence concer ni ng
a lien that had been placed on a vehicle sold to Sylvia Garza even
t hough she owed the deal ership no noney on the vehicle. The trial
court found that the evidence went to Senior's involvenent in the
structuring conspiracy count. It was also relevant to rebut
Senior's claim that he was uninvolved in the managenent of his
busi ness in many ways. In light of the fact that the district
court gave the jury alimting instruction confining the use of the
evidence to perm ssible purposes under rule 404(b), we find no

abuse of discretion.

D.
Seni or challenges his conviction on the structuring conspir-
acy, count 13, claimng ineffective assistance of counsel. As we
are reversing this conviction and remandi ng for a newtrial because

of the erroneous jury instruction, we do not reach this issue.

E.
Seni or conplains of the four-point enhancenent of his base
offense level wunder the sentencing guidelines for being the
"l eader" of an operation that involves five or nore people or is

"otherw se extensive." See US. S.G § 3B1.1. The district court



found that Senior was in charge of the operation and that it
i nvol ved nore than five peopl e including bookkeepers, clerks, and
sal esnen. These findings of fact are reviewed for clear error, and
there is none here. In light of these facts found by the district
court, the sentence enhancenent was appropriate. Senior's argunent
regardi ng the one-poi nt enhancenent of sentence for a total anount

of noney involved in excess of $100,000 is neritless.

L1,

Because Rat zl af nakes the jury instruction on the willful ness
requi renent of the structuring statute plain error, Senior's
convictions on counts 9 through 13 are REVERSED, and the case is
REMANDED for a new trial on those counts. The district court
commtted no reversible error with regard to the noney | aunderi ng
and conspiracy to noney-launder counts as to both defendants, and

t hose convictions are therefore AFFI RVED



