United States Court of Appeals,
Fifth Grcuit.
No. 93-7706.

Tony C. ElILAND and Darlene Eiland, Plaintiffs-Appellees-Cross-
Appel | ant s,

V.

VEESTI NGHOUSE ELECTRI C CORPORATI ON, Def endant - Appel | ant - Cr oss-
Appel | ee.

July 14, 1995.

Appeals from the United States District Court for the Northern
District of M ssissippi.

Bef ore REAVLEY, DUHE, and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

This product liability action is before us on cross appeals
attacking the jury's verdict for Plaintiffs on liability and
conpensatory danmages, as well as the trial court's directed verdict
for defendants on Plaintiffs' clains for failure to warn and
punitive damages. W affirmthe verdict on liability issues, and
vacate the damage award, allowng Plaintiffs to accept either
remttitur or a newtrial on damages.

FACTS

On May 19, 1989, Plaintiff-Appellant, Tony Eiland (Ei | and) was
i njured when an expl osi on occurred in a high power circuit breaker.
Ei | and was enpl oyed as a lineman for Starkville Electric Departnent
(Starkville Electric), a distributor of electricity in Starkville,
M ssi ssi ppi . Starkville Electric operated a substation which
utilized high power circuit breakers, including the one at issue
(Breaker 334), a 144GC500 oil circuit breaker manufactured and sold
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by Defendant - Appel | ee Westi nghouse Corporation (Westinghouse) in
1960 to Tennessee Valley Authority (TVA). It was installed at the
Starkville substation which was operated by TVA until Starkville
El ectric began operating it in 1983.

During a stormin the early norning of May 19, 1989, a power
outage occurred and Eiland was dispatched to the substation. He
noticed that Breaker 334 was open, and he closed it manually. Wen
requested by another enployee to re-open the breaker, he did so.
An expl osion fol |l owed i medi ately, severely burning Ei |l and' s hands,
arns, face, and torso.

Ol circuit breakers are designed to protect other electrica
equi pnent in a distribution systemby interrupting the electrical
current if a short circuit or other fault occurs in the system
There are three pair of contacts in a large tank filled with oil,
each including a stationary contact and a noving contact. The oil
serves as an insulator to help extinguish arcs that occur inside
the breaker when it trips. Wien the contacts are closed,
electricity is carried through the internal parts. Wen a breaker
operates to interrupt electric current, the contacts open or
separ at e. Each pair of contacts operates within a boxlike
structure known as an interrupter grid which is designed to
extinguish the arc which naturally occurs when the contacts
separ at e.

At trial, Eland contended that the arc escaped the
interrupter grid, traveled through the oil to the side of the netal

tank (phase-to-ground arcing), puncturing a snmall whole in the tank



and causing the explosion. Breaker 334 was not equi pped with an
i nsulating tank |iner, which would have prevented phase-to-ground
ar ci ng. Def endants' theory of the case was that due to |ack of
proper mai ntenance corrosion accumul ated on the contacts, causing
arci ng between the contacts (phase-to-phase arcing) which resulted
in an explosion. Defendants concede that there was sinultaneous
phase-to-ground arcing, but contend that it was not the cause of
t he expl osi on.

Eiland required five weeks of in-patient hospital care and
several additional weeks of out-patient care, which included
pai nful debridenment procedures and various surgeries. He returned
to work part tinme after eight nonths, and full tine after 21
nmont hs. He devel oped extensive Kkeloid scarring, and renains
approxi mately 30%to 40%di sabl ed and badly di sfigured. Because he
was unable to return to his job as a lineman, Starkville Electric
gave hima job as warehouse foreman, wth a slight reduction in pay
and a ten year freeze on his salary.

Eiland's | ost earnings prior totrial were $30,081. 00 and past
medi cal expenses were $172, 744. 00.

PROCEEDI NGS BELOW

Eiland and his wife Darlene Eiland filed their product
liability action on April 28, 1992 in Mssissippi state court,
asserting two theories of liability: strict Iliability and
post -sal e negligent failure to warn. Wstinghouse renoved t he case
to federal court on the basis of diversity. The district court,

applying M ssissippi substantive |law, granted a directed verdict



for Westinghouse on Eiland's post-sale negligent failure to warn
claimand the claimfor punitive damages. The liability questions
presented to the jury were (1) whether the circuit breaker was
defective and unreasonably dangerous when it |eft Wstinghouse's
hands because its design did not include an insulating tank |iner;
(2) whether Eiland was injured while Breaker 334 was being used in
a manner and for the purpose for which the product was intended;
and (3) whether the all eged defective condition of the product was
the sole cause or contributing cause of Eiland's injury. After a
six day trial, the jury found Westinghouse |iable on the defective
design cl aim and awarded Ei | and $5, 000, 000 and Darl ene Ei |l and $- 0.
LI ABI LITY

a. Eiland's expert

Bill Adanms, (Adans) a l|icensed electrical engineer, was
of fered by Eil and as an expert witness to reconstruct the accident.
Eiland did not offer himas an expert in maintenance or design
West i nghouse objected, and the trial court ruled that Adans was
qualified to state an opinion on how the accident happened.
West i nghouse cont ends that Adans was not qualified to testify as an
expert. Further, they contend that he gave opinions concerning
design, an area that was outside his area of expertise.

Expert opinion testinony is admssible if it is helpful to
the jury in understanding the evidence or determning a fact in
i ssue. FED. R EviD. 702. The adm ssion or exclusion of expert
testinony is a matter left to the discretion of the trial court,

and that decision will not be disturbed on appeal unless it is



mani festly erroneous. Snogor v. Enke, 874 F.2d 295, 297 (5th
Cir.1989). See also Phillips GOl Co. v. OKC Corp., 812 F.2d 265,
280 n. 32 (5th G r.1987) (explaining that the "manifest error"
standard is harnonious with the "abuse of discretion" standard as
applied to this issue in other Fifth Crcuit cases).

Adans began his testinony by explaining how Breaker 334
wor ked. Adans then testified that after studying Breaker 334 and
the materials related toit, he fornmed an opi nion that indentations
or craters on the side of the tank wall were caused by arcing over
many years. He also testified that arcing to the tank wall caused
a hole in the tank which resulted in the explosion that injured
Ei l and, and the presence of a tank |Iiner would have prevented arcs
fromreaching the tank wall.

The opi ni ons stated by Adans were based on observati ons of the
tank wall and the i nternal equi pnent of the breaker, and are within
the expertise of an engi neer with Adans's experience.
West i nghouse' s obj ections, ineffect, attacked Adans's credibility.
After reviewing the record, we have concluded that Adans was
qualified to give opinions in the areas covered in his testinony,
and that the opinions were helpful to the jury in understandi ng the
evidence and determning a fact in issue. Further, a reasonable
jury coul d have credited Adans's testinony. Therefore, thereis no
merit in Westinghouse's contention that the trial court abused its
discretion in admtting Adans's testinony.

b. Post-sal e evidence

Westi nghouse contends that the district court abused its



discretion in admtting evidence of post-sale incidents involving
simlar breakers and post-sal e design changes. Their position is
bottomed on the assertion that the evidence was not adm ssible
because it was not rel evant under Federal Rul e of Evidence 401, and
if relevant, its probative value was outwei ghed by the danger of
unfair prejudice, and therefore i nadm ssi bl e under Federal Rule of
Evi dence 403. Because of his or her involvenent in the trial, a
district court judge often has superior know edge and under st andi ng
of the probative value of evidence. Therefore, we show
consi derabl e deference to the district court's evidentiary rulings,
reviewi ng themonly for abuse of discretion. Johnson v. Ford Motor
Co., 988 F.2d 573, 578 (5th G r.1993).

Evi dence showed that at |east ten other 144CC breakers failed
or exploded prior to the accident that injured Eiland. In 1966 a
corrective baffle was installed in Breaker 334, as well as nost
ot her 144CC breakers, to prevent "inproper arcing." Wstinghouse
characterized the addition of the baffle as a post-sale design
change to correct an unrel ated problem and noved to keep it out of
evidence. Eiland contends that Westinghouse nmade the addition of
the baffle relevant by arguing that the breaker's arcing problem
was caused by poor nmaintenance. There were two marks on the
breaker that resulted from arcing before the baffle was added in
1966. The trial court admtted Eiland' s evidence which tended to
show that there had been an arcing problem while TVA had the
breaker, and that the arcing problem was therefore not caused by

poor mai ntenance as Westi nghouse argued.



Next, the district court admtted evidence that other 144CC
breakers had failed. Eiland had to show that the incidents of
failure or explosions were substantially simlar to the accident
here in order to establish admssibility under FeD. R EviD. 403,
which requires the trial court to bal ance probative val ue agai nst
danger of unfair prejudice. Johnson v. Ford Mdotor Co., 988 F.2d
573, 579 (5th Cr.1993). After hearing the evidence about other
fail ed breakers, the trial court ruled that the incidents were not
simlar enough to the case on trial to establish post sale
negl i gence.

The district court initially admtted evidence of the "Puget
Sound Study" in which Wstinghouse conducted tests to determ ne
whet her tank liners were required in the 144CGC breakers after one
such breaker failed. The study concluded that tank liners
prevented arcing to the tank wall. Westinghouse contends that the
study is irrelevant because the breakers were being used in a
dissimlar application: testing fuses instead of protecting
agai nst short circuits. Eiland contends that evidence of the study
was rel evant to refute Westi nghouse's contention that in devel opi ng
the breakers during the 1960's and 1970's all testing was done
wthout a tank liner and to prove that phase-to-ground arcing
occurred in a well mintained breaker, albeit in a different
application. The study itself was excluded, but the district court
allowed Eiland to question experts about aspects of the study.
Later in the trial, the district court ruled that evidence of the

study was not adm ssible, and it was excl uded.



Finally, evidence was adm tted concerni ng the addition of tank
liners to 144GC breaker design. Westinghouse changed the desi gn of
t hese breakers by adding tank liners in May of 1960. However, the
new breakers containing liners were not marketed until early 1961
The breaker involved in this case was placed in the stream of
comerce in Cctober of 1960, after the design change.

Thi s case invol ved conpl ex scientific evidence. The evidence
concerning the addition of baffles, the causes for other failed
breakers, and the effect of tank-liners was relevant to the
question of both the results of the phase-to-ground arcing
phenonmenon i nsi de 144GC breakers and whet her that phenonmenon was a
cause, in fact, of the explosion in this case. Equally relevant
was Westinghouse testinony attributing the cause to poor
mai nt enance and corroded contacts. The district court did not
abuse its discretion in admtting the evidence either under Rule
401 or Rule 403.

c. Defect and Causation

West i nghouse contends that there was not sufficient evidence
that a design defect caused Eiland's injury to warrant submtting
the case to the jury. Eiland introduced conpetent evidence that,
if believed, would support the liability finding against
West i nghouse: phase-to-ground arcing caused the expl osi on, and an
insulating tank liner would have prevented such arcing. Under
M ssissippi law, the jury had to find that the defect, |ack of a
tank liner, was a contributing cause of the injury. Ford Mdtor Co.

v. Matthews, 291 So.2d 169, 176 (M ss.1974) (citing RESTATEMENT



(SEconD) oF TorTs 8 402A (1965)). There was anpl e evi dence to support
the jury's liability determ nation

In the alternative, Wstinghouse argues that to the extent
that Eiland's proof of defect had any probative value, it was
substantially outweighed by proof that there was no defect.
Westi nghouse relies on the assertion that their experts were better
qualified than Eiland's expert, and their theory of the case nore
pl ausi bl e. However, the jury coul d have deci ded that any or all of
West i nghouse's evidence | acked credibility, including the expert
testinony. This argunent has no nerit.

DAMAGES

a. Future Medical Damages

West i nghouse contends that there was no conpetent evidence to
support an award of future nedi cal danmages. Under M ssissippi |aw,
the general rule is that where it is established that future
consequences from an injury to a person wll ensue, recovery
therefor may be had, but such future consequences nmnust be
established in terns of reasonable probabilities. Fl i ght Line,
Inc. v. Tanksley, 608 So.2d 1149 (M ss.1992); Entex, Inc. v.
Rasberry, 355 So.2d 1102, 1104 (M ss.1978). Eiland has devel oped
extensi ve kel oid scarring over the burned portions of his body. He
had surgery to relieve contractures in his wist, fingers and
thunbs prior to trial, and will, in all reasonable probability,
require additional surgical relief fromcontractures as the scars
age. Dr. Love, Eiland's treating physician, testified that a

procedure known as skin culturing was avail able to correct sone of



the kel oid scarring, but there were sone drawbacks in Eiland' s case
t hat woul d have to be consi dered.

The estimates for future nedical expenses relating to skin
cul turing ranged from $100, 000—$500, 000, dependi ng on a nunber of
factors, including the extent to which Eiland subjects hinself to
the procedure, its success and the problens encountered in its
application to Eiland. The evidence also included information
about nore traditional surgery that Eiland faces in the future.
Such estimates of future nedical expenses, if acconpanied by the
range of variables applicable in a given case, permt the jury to
evaluate future nedical needs and to nmake findings based on
reasonabl e probability in accordance with the jury instructions.
The evidence established the reasonable probability that Eiland
wll require future surgical treatnent, and created a fact
question, properly circunscribed by specifics, concerning the
dol I ar anpbunt of future nedi cal expenses appropriate for resol ution
by the jury.

b. Future Lost Earnings

Ei | and of fered evidence of future | ost earning capacity, but
neither Eiland or Wstinghouse offered evidence of work life
expectancy or of a discount rate. At the charge conference, the
parties and court discussed how to instruct the jury on reducing
future lost earnings to present val ue. Eil and submtted, but
W thdrew, a request for instructions requiring the jury to reduce
any award of future damage to present val ue. Westinghouse took the

position that it was Eiland's burden to put on proof to support
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reduction to present value, and it is not the defendant's burden to
fill inthe holes in aplaintiff's case. However, Westinghouse did
not object to the fact that the charge did not 1include an
instruction on reducing future lost earnings to present value

They argue on appeal that because Eiland failed to present evi dence
to support an instruction on reduction to present value, it was
error to allow future lost earnings to go to the jury at all.
Ei | and responds that Westinghouse's failure to put on evidence or
request a jury instruction on the issue is fatal to their claim
her e.

Under M ssissippi law, an instruction on present value
reduction of lost earnings i s proper on request of the defendant if
there is evidence to support it, but is waived wthout proper
request. Young V. Robinson, 538 So.2d 781 (M ss.1989).
Westinghouse asks us to hold that failure to request the
instruction in this case did not anount to waiver because
West i nghouse was of the opinion that there was no evi dence to gui de
the jury in deciding the appropri ate anount of reduction. Thereis
no M ssissippi case that supports that position.

There was sufficient evidence for the jury to accurately
calculate future work |ife expectancy and future |ost wages.
West i nghouse wai ved any error in the damage i nstructions by failing
to object to the instructions or request a specific instruction on
reduction of future danmages to present val ue.

C. Remttitur

O the $5 million in conpensatory damages awarded to Eil and,
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approximately $3.6 is noneconomic loss, including pain and
suffering, disfigurenent, and inpairnment not accounted for in | ost
wages. Westinghouse nade a post-trial notion for newtrial or for
remttitur, which the district court deni ed.

M ssi ssippi | aw provides that a court may grant a remttitur
if it finds that the danages are excessive "for the reason that the
jury or trier of the facts was influenced by bias, prejudice, or
passion, or that the damges awarded were contrary to the
overwhel m ng wei ght of credible evidence. If such ... remttitur
be not accepted then the court may direct a new trial on danmages
only." Mss.CooE ANN. 8 11-1-55 (1972). Likewise, this circuit's
case law provides for remttitur if the award i s excessive, and new
trial on danmages alone if the plaintiff declines the remtted
award. Westbrook v. General Tire and Rubber Co., 754 F.2d 1233,
1242 (5th Cir.1985); Caldarera v. Eastern Airlines, Inc., 705 F. 2d
778, 786 (5th Cir.1983).

There is a strong presunption in favor of affirmng a jury
award of damages. The danmage award may be overturned only upon a
cl ear show ng of excessiveness or upon a showi ng that the jury was
i nfl uenced by passion or prejudice. Wstbrook v. General Tire and
Rubber Co., 754 F.2d 1233, 1241 (5th Cr.1985). The decision to
grant or deny a notion for new trial or remttitur rests in the
sound discretion of the trial judge; that exercise of discretion
can be set aside only upon a clear show ng of abuse. Id. However,
when this court is left with the perception that the verdict is

clearly excessive, deference nust be abandoned.
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A verdict is excessive if it is "contrary to right reason" or
"entirely disproportionate to the injury sustained." Caldarera v.
Eastern Airlines, Inc., 705 F.2d 778, 784 (5th G r.1983). Wile
pain and suffering is not easily susceptible to nonetary
quantification, and the jury has broad | eeway, "the sky is sinply
not the limt for jury verdicts, even those that have been once
reviewed." Simeon v. T. Smth & Son, Inc., 852 F.2d 1421, 1427
(5th Cr.1988). Eiland no doubt experienced intense pain during
his initial treatnent, and was left wth a Ilifetine of
di sfigurenent and sone degree of disability. However, he was able
to return to work part time wwthin a few nonths, and full tinme by
the end of two years. After a review of the record, we have
concluded that the $5 mllion verdict was excessive and the
district court abused its discretion in denying Wstinghouse's
nmotion for remttitur.

Qur power to grant a remttitur is the sane as the district
court's. We determne the size of the remttitur in accordance
Wththis circuit's "maxi numrecovery rule" by reduci ng the verdi ct
to the maxi num anount the jury could properly have awarded. Di xon
v. International Harvester Co., 754 F.2d 573, 590 (5th G r.1985).
O course, our reassessnent of damages cannot be supported entirely
by rational analysis, but involves an inherently subjective
conmponent. Id. In our view, $3 mllion is the maxi numthe jury
coul d properly have awarded in this case.

CROSS APPEAL

The Eilands cross-appealed, contending that in the event
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West i nghouse should be granted a new trial on any issue, the new
trial should include evidence excluded in the first trial, and
reconsideration of Darlene's Eiland' s claimfor damges. Because
of our disposition of the remainder of this appeal, it is
unnecessary to address the Eilands' clainms. |f Eiland chooses not
to accept the remttitur, and elects a newtrial, that trial wll
be limted to the question of the appropriate anount of Eiland's
conpensatory danmages. Darlene Eil and has not rai sed any i ssue that
woul d nmerit disturbing the jury's verdict of awardi ng $-0- damages
on her claim
CONCLUSI ON

The verdict of the jury and the judgnment of the district court
on the issue of liability is AFFI RMED. W VACATE the jury's danage
award of $5 mllion. We offer Eiland a remttitur of the jury

award to $3 mllion or a new trial on conpensatory danages al one.
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