IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7719

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,

ver sus

A. GQUY CROUCH, Il and
M CHAEL J. FRYE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Sout hern District of Texas

May 30, 1996

Before POLITZ, Chief Judge, KING GARWOCD, JOLLY, H GG NBOTHAM
DAVIS, JONES, SM TH, DUHE, WENER, BARKSDALE, EMLIO M GARZA,
DeMOSS, BENAVI DES, STEWART, PARKER and DENNI'S, G rcuit Judges.
GARWOOD, Circuit Judge:

In this prosecution for all eged savings and | oan of fenses, the
district court, prior to trial, dismssed the indictnment against
GQuy Crouch IIl (Crouch) and M chael Frye (Frye) for pre-indictnent
del ay, notwi thstanding that the statute of limtations had not run.
United States v. Crouch, 835 F.Supp. 938 (S.D. Tex. 1993). The
gover nnment appeal s.

The district court, followng a hearing before a nmagistrate

judge, concluded that the delay was sufficiently extensive “to



constitute substantial presunptive prejudice” and was al so shown to
“have resulted in sone actual prejudice.” ld. at 943
Characterizing the governnent’s reasons for the delay as
essentially “insufficient personnel available to investigate or

properly prepare,” the district court concluded that such reasons
were “at best, entitled to only slight weight in the balance of due
process consi derations” and di d not outwei gh the “prejudi ce, actual
and presunptive.” 1d. at 946. Although opining that the del ay

“certainly smacks of negligence,” the court determ ned that “the

record, in its present form wll not justify a finding of bad
faith, but because of [discovery and evidentiary] limtations
inposed by . . . the Mugistrate Judge, it cannot be ruled out.”

ld. at 943 & n. 6.

A divided panel of this Court affirmed the dism ssal of the
indictment. United States v. Crouch, 51 F.3d 480 (5th Cr. 1995).
The panel majority recognized that for pre-indictnent delay “the
triggering prejudice nust be actual, not presunptive,” but
concluded that the district court’s finding of actual prejudice was
adequately supported. 1d. at 484-485. Relying on United States v.
Townl ey, 665 F.2d 579 (5th Gr.), cert. denied, 102 S. C. 2305
(1982), the panel mjority further held that no show ng of
prosecutorial bad faith was required, and that instead the reasons
for the delay would be balanced against the extent of the
prej udi ce. Crouch at 483. The panel mjority held that the

governnent’s reasons—essentially, lack of manpower and the | ow

priority which this investigation was assi gned”—were “insufficient



to outwei gh the actual prejudice to Crouch and Frye.” 1d. at 485.
It concluded that “requiring Crouch and Frye to stand trial now
woul d be fundanentally unfair and violative of due process.” |Id.
We granted the governnent’s suggestion for rehearing en banc.

W now reverse the district court’s order dismssing the
indictment. W hold that where the indictnment is not barred by the
statute of limtations, dism ssal for pre-indictnment delay requires
an appropriate showng not only of prejudice but also that the
prosecution purposely delayed the indictnent to gain tactical
advant age or for other bad faith purpose. W further hold that the
present record does not support a finding of the requisite actual,
subst anti al prejudi ce—as opposed to potential prejudice—tojustify
dismssal prior to trial. “Events of the trial may denobnstrate
actual prejudice, but at the present tine appellees’ due process
clains are specul ative and premature.” United States v. Marion, 92
S.Ct. 455, 466 (1971).

BACKGROUND

O f enses Char ged

The instant indictnment was returned Novenber 12, 1992. It
contains 19 counts. Crouch is naned a defendant in all counts, and
Frye is naned a defendant in counts 1, 2, 8, 13, and 18. The only
ot her defendant charged in the indictnment—Kerry Shawell, charged
in counts 1, 2, 9, 14, and 19—had pleaded guilty, and agreed to
cooperate with the governnent, before the hearing on the notions of
Crouch and Frye to dism ss for preindictnent delay. The indictnent

concerns seven |loans, all of which closed June 28, 1985, nmde by



Delta Savi ngs Associ ation (Delta), a federally-insured savings and
| oan associ ation |ocated in Alvin, Texas. Crouch was the Chairnman
of the Board of Delta, and a menmber of its loan commttee, from
approxi mately January 1985 until resigning in Septenber 1986. He
was also Delta’s attorney, and was half owner, with his father, of
the title conpany at which the loans in question, and apparently
many other Delta |oans, closed. The seven |loans included: two
(for $915,000 and $1,439,000) to Robert Ferguson, a real estate
broker and investor, and his conpany, Ferguson C&D, Inc., to buy
from Bankers Savings and Loan Associ ation (Bankers), a federally-
i nsured savings and | oan association |located in Gal veston, Texas,
certain real estate on which Bankers had forecl osed (known as real
estate owned, or REO); three loans (for $505, 780, $825, 300, and
$1, 200, 000) to Mark Connally (Connally), two of which were for the
purchase from Ferguson of the REO Ferguson had purchased from
Bankers and one of which was an operating capital |oan; one
$3, 950,000 loan to Frye, a real estate investor and devel oper, and
his conpany, J.M G Financial Corporation (J.MG), to buy from
Delta a Delta REOtract; and one $1, 250, 000 | oan to Shawel |l and his
conpany, Kerry Shawell Interests, Inc., to buy from Delta anot her
Delta REO tract. The indictnment charges false entries, 18 U S. C
8§ 1006; false statenents, 18 U S.C 8§ 1014; m sapplication of
funds, 18 U S.C. 8§ 657; bank fraud, 18 U S C § 1344; and
conspiracy under 18 U . S.C. §8 371 to conmt those offenses.

The conspiracy and the bank fraud (executing and attenpting to

execute “a schene and artifice to defraud Delta”) were charged in



counts one and two, respectively, and allegedly | asted from “about
Decenber, 1984 and continuing through on or about August 1985.~
The remaining counts are substantive counts, and are alleged to
have been commtted “on or about June 28, 1985" in counts 3 through
14, and “between June 1985 and August 1985" in counts 15 through
19. Counts 3 through 7 charge Crouch alone wth section 657
m sapplication of Delta funds as to, respectively, the two loans to
Ferguson and the three | oans to Connally. Count 8 charges Crouch,
ai ded by Frye, with section 657 m sapplication as to the Frye | oan;
and count 9 charges Crouch, aided by Shawell, with section 657
m sapplication as to the Shawell | oan. Counts 10, 11, and 12
charge Crouch alone wth section 1006 false entries as to,
respectively, each of the three loans to Connally. Count 13
charges Crouch, aided by Frye, with section 1006 false entry as to
the Frye | oan; and count 14 charges Crouch, aided by Shawell, wth
false entry as to the Shawell loan. Counts 15, 16, and 17 charge
Crouch alone wth section 1014 false statenents as to,
respectively, each of the three Connally | oan applications. Count
18 charges Crouch and Frye with section 1014 fal se statenents as to
the Frye | oan; and count 19 charges Crouch and Shawel|l with section
1014 fal se statenents as to the Shawel | [ oan.

Wil e certain aspects of the governnent’s theory of the case
are not entirely clear, it is evident that the |oans to Connally,
Frye, and Shawell are all alleged to be nom nee |oans, with Frye
and Shawel |l being nom nees for Ferguson, and Connally also, at

| east to sone extent, being a nom nee for Ferguson. It may further



be the governnent’s theory that Connally was al so to sone extent a
nom nee for the partnership of Ben Barnes and John Connally. The
nom nee status was in each instance allegedly at least in part for
the purpose of avoiding loans to one borrower |imtations,
particularly as to Ferguson. The section 1006 false entry and
section 1014 false statenent counts are predicated on falsely
identifying the particular nom nee borrower (Connally, Frye, and
Shawel 1) as being the true borrower.

Count one, the conspiracy count, appears to essentially allege
the counts 3 through 19 substantive offenses as objects of the
conspiracy. It alleges that Crouch, Frye, and Shawell conspired
with each other and “with other individuals, both known and
unknown.” In response to a notion for bill of particulars, the
governnent identified Carl Gerjes—who was president of Delta until
he was di scharged soneti nme during May or June 1985—and Ferguson as
“[t]he unindicted co-conspirators.” The governnent also stated
that “arguably” the term “may also cover” Barnes and Mark
Connally.! The conspiracy count also refers to activities in

furtherance of the conspiracy by “Delta insiders,” and the response
to the bill of particulars states that “Delta insiders” refers to
Cerjes, Cholakian, a Delta officer who succeeded GCerjes as
president in May or June 1985, and Erskin, another Delta officer.
The governnent’s general theory of the case is set forth in its

response belowto Frye’s notion to dismss for failure to charge an

The sanme grand jury, consistent with the government’s
recommendati on, had declined to indict Barnes and Mark Connally.
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of fense, as foll ows:

“1. Bet ween Decenber, 1984 and June 28, 1985,
def endant Crouch, Robert B. Ferguson and ot hers devi sed
a schene torid Delta s records of various tracts of real
estate acquired by the thrift through forecl osure. Part
of the schene required that Ferguson provide persons
wlling to pretend to be bona fide buyers of the property
and to sign loan contracts purporting to evidence their
purchase of the Delta real estate.

2. In furtherance of this plan, Ferguson caused
def endants Frye and Shawel | to prepare | oan applicati ons,
personal financial statenents, board of directors’
m nutes, corporate resolutions and other docunents
portrayi ng the def endants as i nt ended purchasers of Delta
real estate |ocated near Houston, Texas. Additionally,
t he shambuyers signed Delta | oan contracts purporting to

finance the purchases in their nane. It was the
understandi ng of all parties that the naned buyers were
mere nom nee borrowers on behalf of Ferguson. Al |

parties to the schene were aware that the use of nom nee
borrowers was necessary in order to avoid loan to one
borrower limtations.

3. In furtherance of the schene, defendant Frye
submtted to Delta the documents described above and
signed as borrower on the loan supporting the
transaction. The wordi ng of the docunents was such that
they represented to persons unfamliar with the schene
def endant Frye’'s intent to buy the real estate and to be
held personally liable on the real estate loan for the
purchase. The docunents omtted any decl aration that the
| oan was a nomnee |loan intended to benefit Ferguson
def endant Crouch and ot hers.

4. Def endant Frye participated in this schene
because he anticipated preferential treatnent by Deltain
future transactions. Addi tionally, defendant Frye
bel i eved t hat Ferguson was acqui ri ng Bankers Savi ngs and
Loan Association of Galveston and that he -- Frye --
woul d receive preferential treatnent there, as well.”

At the July 1993 hearing before the magistrate judge, the

governnent further explained its theory as foll ows:
“ as this deal was done, only M. Crouch was aware
of everyone’s identity and i nvol venent. M. Ferguson was
purchasing a savings and loan in Galveston. He was
attenpting to swap REO properties fromBanker’s to Delta.
Delta had sone REO properties it needed to get rid of and
they were going to swap or sell their properties to
Banker’s through the person of Robert Ferguson.



Sir, M. Ferguson knows that properties were to be
swapped. He did not know who was purchasing the
properties until just before the closing. He didn’t know
that Ben Barnes and Mark Connally would be brought in.

We have evidence that he did not know that Mark Connal |y

was to be substituted in as a nomnee until literally at

t he cl osi ng.

There is no evidence to suggest that Ben Barnes or
Mark Connally ever heard the nanmes Kerry Shawell or
M chael Frye. They only knew that there were | oans that
they were involved in and certain circunstances.

All of these | oans took place on the sane day. Al
of themwere either closed at Defendant Crouch’s office
in Alvin; or with regards to M. Frye and Shawel |, Robert
Ferguson actually took those docunents to those
individuals and had them sign everything and had it
notari zed.”

At this hearing, the governnent also essentially admtted it
had no direct evidence of Frye's know edge or involvenent other
than in respect to counts 8, 13, and 18, each relating to the
$3, 950,000 loan to him To show Frye knew he was a nom nee
borrower, the governnent stated it would rely on expected testi nony
of Ferguson, Gerjes “and others, M. Shawell,” adm ssions Frye nade
in July 1986 to Federal Hone Loan Bank Board (FHLB) exam ner M s,
and 1986 “letters of M. Frye and his attorney” to Delta stating
that he “purchased the property as an accommodation to M. Crouch
and M. Ferguson.”

Anot her aspect of the governnent’'s theory of the case is
reflected by Gerjes’ testinobny on cross-examnation by the
governnment at the hearing before the nmgistrate judge.? GCerjes
stated that in his capacity as Delta s president he had negoti ated

and dealt with Barnes and Mark Connally in regard to the charged

2Gerjes was called as a witness by Frye at the hearing.
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Mark Connally | oans as part of an effort to rid Delta of REO He
did not recall in this regard “any one person directing ne” or
“anyone saying, you definitely do this or you definitely do that,”
or “that anyone specifically assigned ne” that responsibility.
Typically, he would “report back to a |loan conmttee neeting and
tell themof ny findings” and “about what” he was “negotiating with
Barnes/ Connal ly.” Crouch was on the loan commttee. Gerjes also
testified that he was not at the June 28, 1985, |oan closings
because Crouch had fired himas Delta s president about a nonth
earlier, although he remained “technically on the rolls of Delta
for sone tinme after that.”

In its response to the notion for bill of particulars, the
gover nnment descri bed “Def endant Crouch’ s obtai ned benefit” fromthe
various charged of fenses as foll ows:

“Hs law firm earned |egal fees. Hs title conpany

earned title related fees. He earned fees and bonuses

related to his board of directors position. His actions

kept the federal regulators frominmedi ately taking over

the institution which would have caused any stock owned

by Crouch and his famly to be worthless.”

The record suggests that Crouch personally owned about 5% of
Delta’s stock. His father, who was not on the board at any tine
during or after 1985, owned about 34% of the stock, and anot her
sone 34% was owned by board nenber Gubert, who preceded Crouch as

chai r nan.

| nvesti gati on

Delta was apparently placed under state supervision and
control in My 1986, as reflected in a report of exam nation
prepared by FHLB exam ner Mns, a copy of which is attached as an

9



exhibit to Crouch’s notion to dismss for pre-indictnment delay.?
Delta was apparently conpletely taken over by the authorities in
Septenber 1986. The report attached to Crouch’s notion concerns
many aspects of Delta’ s operations and financial condition, and
i ncl udes specific questioning of certain | oans, includingthe seven
| oans at issue here, as well as, anong others, certain unrel ated
| oans to one Carl Vaughan. The report concludes, anong other
things, that “[a]ll aspects of the JMG and Shawel| transactions
i ndi cate that JM5 and Shawel | were acting as nom nees for Ferguson
C&D, Inc.,” that there were “wllful violations of the |oans-to-
one-borrower limtation” with respect to Ferguson, anong others,
that review of title conpany and Delta records pertaining to the
seven | oans reflect “an apparent attenpt by the association and
borrowers to m srepresent material facts,” that “certai n aspects of
the transaction appear to fall within the purview of Title 18
United States Code Section 1001," and that “[t]he exam ner
concludes that the Loan Conmittee was aware of the material
vi ol ations of the | oans-to-one-borrower Iimtations.” This report
i kewi se reflects the follow ng statenents by then Delta president
Chol aki an:

“In response to the l|oan wunderwiting deficiencies

uncovered during the examnation, President Terry

Chol aki an stated that fornmer Managi ng O ficer Carl Gerjes

and fornmer Senior Vice President of Real Estate Lending

WA. Erskine had little regard for |oan underwiting

regul ations. According to Ms. Chol aki an, Messrs. Gerjes
and Erskine were primarily concerned with cl osing | oans

Al t hough this docunment states that it is a report of
“Exam nation As O March 10, 1986,” it refers to events occurring
wel |l after March 1986

10



now and worrying about regulations |ater.

.. . President Chol akian remarked that prior to July
1985, |l oans were closed outside of the Loan Committee.
Messrs. Gerjes and Erskine agreed to |loan commtnents
first and then presented the details to the full
commttee, at which point all commttee nenbers were
expected to sign.

Loan Comm ttee procedures have changed since July 1985.
According to Ms. Chol akian, all |oans are now approved
during commttee neetings, and underwiting guidelines
and procedures have been established.

Presi dent Chol aki an provi ded the foll ow ng statenent with
regard to the transactions involved wth the
af orenenti oned two escrow cl osings [Frye and Shawel | ]:

‘“I'n addressing the situation on the Ferguson direct | oans

and nom nee |oans, | have infornmed you and your staff
that neither |, nor any other nenber of current
managenent, has all of the facts surrounding this
arrangenent . This was put together by the forner

president, Carl Cerjes, and | have not been able to find

any witten docunentation or «clarification of the

transacti on. | have also not been able to find any

witten agreenents that outline the transaction and

expected actions of the parties.

‘It has become clear to us, here now, that JMG and

Shawel | are nom nees for Ferguson. W had to deduce that

from the subsequent actions and responses of JMG and

Shawel | on requests for financial statenents and interest

paynment s. v

I n August 1986, the FHLB exam ner sent “crimnal referrals” to
the FBI and the United States Attorney with respect to Delta
concerning at |east these seven loans and the Carl Vaughan
transactions, and at least the fornmer inplicated Crouch and Frye,
anong ot hers, though Crouch’s nane was not anong the target nanes
listed on the cover sheet (whether Frye’s was is not stated). FB
speci al agent Kettler, in charge of the Delta investigation during
nost of the tinme thereafter, testified that such a referral was

11



“generally a summary of an event or a transaction that the exam ner
feels that needs to be |looked into as far as possible crimnal
i nvol venent or needs sonme work for a crimnal investigation.’
Kettler testified he worked on the matter off and on since then,
but not on a concentrated basis until 1991. In April 1987 Kettler
received another FHLB crimnal referral in reference to
“bonuses” —apparently sone formof kickbacks—paid Gerjes (and al so
i nvol vi ng Chol aki an) in 1983 and 1984. He focused on this because
of the five-year statute of limtations.* Gerjes was indicted for
t hese “bonus” offenses in the sumrer of 1989, and was tried and
convicted of them later that year. Crouch’s father testified
against Cerjes at this trial, and though Crouch did not testify, he
apparently had been subpoenaed by the governnent and was ready to
testify toidentify records. In July 1987, Kettler received still
another FHLB crimnal referral concerning Delta, this tine also in
relation to certain other matters not involved in this case. In
August 1986 in the Galveston area of the Southern District of
Texas—t he | ocus of the offenses at i ssue—there were only three FBI
agents, and there was no financial analyst or simlarly skilled
person. O the three agents, one worked exclusively on drug cases.
Kettler and the ot her agent were responsible for all other federal
of fenses. A fourth agent was added in |ate 1987, but she was soon
reassi gned to Houston and did not return until the sunmer of 1988.

During this tine there were seven financial institutions, including

“The statute of |imtations was extended to ten years
ef fecti ve August 1989, except for offenses as to which the statute
had run prior to that tine. 18 U S.C. § 3293.
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Delta, under investigation by these two agents. There were also

many ot her cases, including the “McConnell case,” which cane into
Kettler’s office about three nonths after the first Delta referral
and which he described as “about the largest white collar fraud
that we had in the Houston division.” Kettler worked “excl usively”
on that case for “six nonths or so.” The di sappearance of a young
girl and a case of ongoing industrial espionage at Dow Chem ca
al so each involved significant anmounts of tine. Priority was
assi gned to cases invol ving danger to human |Iife, ongoi ng of f enses,
and cases in which [imtations were close to running. A fifth
agent was added in 1990, and a sixth and seventh and a fi nanci al
anal yst were added in 1991.

In 1990, after Gerjes’ conviction and sentencing in the bonus
case, Kettler began focusing nore on Delta, gathering and exam ni ng
docunents. There were forty boxes of records. Kettler interviewed
enpl oyees at Delta (sone before Delta closed), and he interviewed
Mnms (W th whomhe had previously tal ked on the tel ephone) in 1991
and Frye sone tine in 1990 (after Septenber of that year) or
possi bly 1991. |In January 1992, Ferguson pleaded guilty to charges
in connection with the instant transactions pursuant to a deal,
and, according to the governnent’s response to Crouch’s notion to
di sm ss, Ferguson “gave information which focused the governnent’s
i nvestigation squarely on defendants Crouch, Frye and Shawell.” 1In
March 1992 Gerjes pleaded guilty to charges in connection with the
instant transactions and |ikew se agreed to cooperate with the

governnent. Gerjes’ sentencing on this conviction has apparently
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been postponed, as has Ferguson’'s sentencing, pending their
testinony in Crouch and Frye's anticipated trial.

Frye testified before the grand jury in Novenber 1992. Crouch
never testified before the grand jury.

Crouch testified at the hearing before the magi strate judge on
the notionto dismss. Herelated that in the spring of 1986, when
M ns exam ned Delta, M ns requested, and received from Crouch, the
Delta records concerning the transactions i n question and said “no,
we do not” when Crouch asked “if he had any problenms with nme in
connection with those transactions.” Crouch also stated that he
and his father were visited in 1989 by an Assistant United States
Attorney in connection with the Gerjes bonus prosecution and was
told that he, Crouch, “was not the subject of an investigation.”
In Septenber or October 1990, Kettler canme to Crouch’s title
conpany to get docunents consisting of or including those
concerning these |loans, and was furnished copies. Kettler, in
response to Crouch’s inquiry, said Crouch was not a subject of the
investigation. Kettler returned in June or Septenber 1991 with a
subpoena and procured the original records.?® Again on this
occasion, Kettler responded “no” to Crouch’s inquiry whet her he was
a subject of the investigation. |In March 1992, Crouch was told he
was a subject of the grand jury investigation and m ght be indicted

(Frye was also so notified at that tine). O her aspects of

5> O her evidence presented by Crouch indicated the records
then procured nay have consisted of or included docunents related
to other loans, and did not include those relating to Mark
Connal | y.
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Crouch’s testinony and other evidence at the hearing before the
magi strate judge are related below in connection wth our
consideration of the show ng of prejudice. Frye did not testify
before the magi strate judge.

Rul i ngs Bel ow

The nmagistrate judge recommended granting the notion to
di sm ss. He concluded that the delay in indictnent was
presunptively prejudicial, relying on Doggett v. United States, 112
S.C. 2686 (1992), although recognizing Doggett was a Sixth
Amendnent case. He further opined that “[w]hile the Court nust
confess that Crouch and Frye cannot, for the nost part, identify
wWth specificity the actual harmthey have suffered as a result of
the eight year lapse of tine,” nevertheless they had “with the
added assistance of the presunption attendant to the eight-year
del ay, proven the existence of substantial prejudice.” Relying on

Townl ey, the magistrate judge ruled that no showi ng of bad faith

was required, stating “this Court will not, and need not, decide
the issue of bad faith.” Instead, the magistrate judge bal anced
the prejudi ce against the reasons for the delay. It weighed the

bal ance in favor of the defense, noting that “lowpriority assigned
to an i nvestigation, overload of other investigative or prosecutive
responsibilities, and insufficient personnel, simlar to the
reasons offered in the case at bar, are entitled to only slight
wei ght in the balance.” However, the magi strate judge did conmmend
the current prosecutor’s handling of the case since its assignnent

to himin May 1991.
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The district court adopted the magistrate judge's report,
except as nodified and supplenented in the district court’s
opi ni on. Crouch, 835 F.Supp. at 938. The district court found
that there was presunptive prejudice under Doggett and that the
def endants had al so shown “sonme actual prejudice to suppl enent
their reliance on the presunption.” ld. at 943. Rel yi ng on
Townl ey, the court did not require a finding of bad faith, which it
correctly stated the record “will not justify.” However, because
of the discovery and evidentiary limtations inposed by the
magi strate judge, the court stated that it “cannot be ruled out”
and “may have to be addressed on another day.” 1d. at 943 & n. 6.
The court did state that the delay in indictnment “certainly smacks
of negligence.” |d. at 943. The court concluded that Crouch was
a “target” prior to Ferguson’s guilty plea. Id. It did not find,
however, and nothing in the record tends to show, that the
gover nnent, whatever it m ght otherw se have bel i eved or suspect ed,
could have presented a w nnable case against Crouch w thout the
testi nony of either Ferguson, Gerjes, Shawell, or Frye. The court
further held that the reason for the delay advanced by the
governnent, “insufficient personnel available to investigate or

properly prepare this case,” was “at best, entitled to only slight

weight in the balance,” and was outweighed by the “prejudice,

actual and presunptive,” to the defendants, thus requiring
di smssal of the indictnent. |d. at 946.
DI SCUSSI ON
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Bad Faith Requirenent

In United States v. Marion. 92 S. C. 455 (1971), the Suprene
Court first addressed pre-indictnent delay where limtations had
not run. There, the district court had granted, prior to trial,
the defendants’ notion to dismss, which asserted that, although
the statute of limtations had not expired, the 38-nonth pre-
indictnment delay violated their rights to due process and to a
speedy trial under the Fifth and Sixth Anmendnents. ld. at 457.
The district court concluded that the governnent had been “aware of
the relevant facts” nore than two years prior to the indictnent.
|d. at 458. The governnent appealed directly to the Suprene Court
under former 18 U S. C. § 3731. The Court held that the Sixth
Amendnent speedy trial clock did not start running until the return

of an indictnent or other formal charge “or else the actual
restraints inposed by arrest and holding to answer a crimnal
charge.” Id. at 463. Though conceding that “[p]assage of tine,
whet her before or after arrest, may i npair nenories, cause evi dence
to be lost, deprive the defendant of w tnesses, and otherw se
interfere with his ability to defend hinself,” the Court also
recogni zed that “[p]Jossible prejudice is inherent in any delay,
however short; it may al so weaken the Governnent’s case.” |d. at
464 (footnote omtted). See also id. at 465 (“Actual prejudice to
the defense may result from the shortest and npbst necessary
delay”). Two principal reasons were noted for declining to apply

the Sixth Arendnent to pre-indictnent delay. First, “[a]llow ng

inquiry into when the police could have arrested or when the
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prosecutor could have charged would raise difficult problens of
proof. As one court said, ‘the Court would be engaged in | engthy
hearings in every case to determ ne whether or not the prosecuting
authorities had proceeded diligently or otherwse.”” |d. at 464

n.13. Second, and nore prom nently: the applicable statute of
limtations . . . is the primary guarantee agai nst bringing overly
stale crimnal charges’” (quoting United States v. BEwell, 86 S. Ct
773, 776 (1966)), and “[s]uch statutes represent |egislative
assessnments of relative interests of the State and the defendant in
adm nistering and receiving justice . . . .7 1d. at 464.

However, Marion went on to hold that:

“the statute of limtations does not fully define the

appel lees’ rights with respect to the events occurring

prior to indictnent. Thus, the Governnent concedes that

the Due Process Clause of the Fifth Amendnent would

require dismssal of the indictnent if it were shown at

trial that the pre-indictnent delay in this case caused

substantial prejudice to appellees’ rights to a fair

trial and that the delay was an intentional device to

gain tactical advantage over the accused.” |Id. at 465

(enphasi s added).
The Court also noted “we need not, and could not now, determ ne
when and i n what circunstances actual prejudice resulting frompre-
accusation delays requires the dismssal of the prosecution” and
i ndi cated such a determ nation “w || necessarily involve a delicate
j udgnent based on the circunstances of each case.” |d. at 466
The Court then proceeded to reverse the order of dism ssal, holding
there was no Si xth Anendnent violation and that, as to due process:

“[n] or have appell ees adequately denonstrated that the

pre-indi ctnment delay by the Governnent violated the Due

Process Clause. No actual prejudice to the conduct of

the defense is all eged or proved, and there i s no show ng

that the Governnent intentionally delayed to gain sone
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tactical advantage over appellees or to harass them”
I d. at 466.

The opinion’s final sentence noted that “[e]vents of the trial may
denonstrate actual prejudice, but at the present tine appellees’
due process clains are specul ative and premature.” |d.

The Suprene Court next addressed pre-indictnent delay in
United States v. Lovasco, 97 S. C. 2044 (1977), which again
involved a dismssal prior to trial. There the district court,
followng a hearing, dismssed the indictnent because of a
sevent een-nont h delay, during the [ast sone six nonths of which a
def ense witness di ed, between the tine the governnent had “all the
information relating to the defendant’s all eged comm ssion of the
of fenses” and its presentation to the grand jury. The “Governnent
made no systematic effort inthe District Court to explainits |ong
del ay” and a divided panel of the Eighth Crcuit affirnmed (as to
all but one count), sustaining “the District Court’s finding that
the Governnent’s actions were ‘unjustified, unnecessary, and

unr easonabl e and that the defense had been inpaired by the

W t ness’ s death. ld. at 2047. The Suprene Court reversed. | t
initially reiterated that “statutes of limtations . . . provide ‘”
the primary guarantee, against bringing overly stale crimnal
charges”’” (quoting Marion’s quoting of Ewell), and that “the Due
Process Cause has a limted role to play in protecting against
oppressive delay.” 1d. at 2048. The Court next held that Marion’s
concluding sentence “establishes only that proof of actual
prejudice mkes a due process claim concrete and ripe for
adj udi cation, not that it nakes the claim automatically valid.”
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Lovasco at 2048. “Marion nakes clear that proof of prejudice is
generally a necessary but not sufficient elenent of a due process
claim and that the due process inquiry nust consider the reasons
for the delay as well as the prejudice to the accused.” Lovasco at
2048- 49. The Court then observed that the due process clause
affords protection “only” for violations of “those ‘fundanenta
conceptions of justice which lie at the base of our civil and

political institutions (quoting Money v. Hol ohan, 55 S. . 340,
342 (1935)), and “does not permt courts to abort crimnal
prosecutions sinply because they disagree wth a prosecutor’s
judgnent as to when to seek an indictnent.” Lovasco at 2049.
Furt her: “Judges are not free, in defining ‘due process,’ to
i npose on law enforcenent officials our ‘personal and private
notions’ of fairness and to ‘disregard the [imts that bind judges
intheir judicial function.”” Id. (quoting Rochin v. California,
72 S.Ct. 205, 209 (1952)).

Lovasco next rejects the contention that the Constitution
requires that charges be filed pronptly “once the Governnent has
assenbl ed sufficient evidence to prove guilt beyond a reasonable
doubt .” Id. at 2050. It notes that such a rule “would cause
numerous problens in those cases in which a crimnal transaction
i nvol ves nore than one person or nore than one illegal act,” and
that “if courts were required to decide in every case when the
prosecuti on shoul d have comenced, it would be necessary for them

to trace the day-by-day progress of each investigation,” thus

burdeni ng both prosecutors and courts. Id. & n.14. |t concludes
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inthis respect: “W can find no such command in the Due Process
Cl ause of the Fifth Amendnent. |In our view, investigative delay is
fundanental |y unli ke del ay undertaken by the Governnent solely ‘to
gain tactical advantage over the accused . . . .7 ld. at 2051
(quoting Marion, 92 S.Ct. at 465).° Lovasco goes on to “hold that
to prosecute a defendant follow ng investigative delay does not
deprive him of due process, even if his defense m ght have been
prejudi ced by the | apse of tine.” Id. at 2051-52. Thus, the Court
hol ds that the Court of Appeals erredin affirmng the di sm ssal of
the indictnent. ld. at 2052. In what m ght be described as a
postscript, the Lovasco Court goes on to observe that “neither this
Court nor any lower court has had a sustained opportunity to
consider the constitutional significance of various reasons for
del ay. We therefore leave to the lower courts, in the first
i nstance, the task of applying the settled principle of due process

that we have discussed to the particular circunstances of

The Lovasco Court appended a footnote to this sentence
stating:

“I'n- Marion we noted wth approval that the
Gover nnment conceded that a ‘tactical’ delay would viol ate

the Due Process d ause. The Governnment renews that
concession here, Brief for United States 32, and expands
it somewhat by stating: ‘A due process violation mght

al so be nade out upon a showi ng of prosecutorial delay
incurred in reckless disregard of circunstances, known to
the prosecution, suggesting that there existed an
appreciable risk that delay would inpair the ability to
mount an effective defense.’” id. at 32-33, n.25. As the
Governnment notes, however, there is no evidence of
reckl essness here.” Lovasco at 2051 n.17 (enphasis
added) .
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i ndi vi dual cases.” 1d.”

Qur decisions following Marion and before Lovasco generally
construed Marion as stated in United States v. Butts, 524 F.2d 975,
977 (5th Gr. 1973), viz:

“I'n United States v. Marion, . . . the Suprene Court held

that the applicable statute of limtations being the

pri mary guar ant ee agai nst bringing overly stale crim nal

charges, one nust show (1) that substantial prejudice

resulted fromthe delay in seeking an indictnent and (2)

that the delay was an intentional neasure to gain a

tacti cal advantage before the indictnent can be

di sm ssed.” (Enphasis added).

O her decisions of ours to the same effect include United States v.
Beckham 505 F.2d 1316, 1319 (5th Gr.), cert. denied, 95 S. C
1683 (1975); United States v. Duke, 527 F.2d 386, 388, 390 (5th

Cr.), cert. denied, 96 S C. 3177 (1976); United States .

I'n a footnote appended to the first of these sentences, the
Court observes that a law review article “has catal ogued sonme of
the noninvestigative reasons for delay” and proceeds to quote
several passages from the article, including its references to
mai nt enance of an infornmer’s cover, “‘other notives . . . including
sonme sinister ones,’” and its reference to the fact that “‘various
prosecutorial decisions—such as the assignnent of nmanpower and
priorities anong i nvestigations of known of fences—my al so affect
the length of such delays.’”” 1d. fn.19 (quoting Ansterdam Speedy
Crimnal Trial: Ri ghts and Renedies, 27 Stan. L.R 525, 527-28
(1975)). The footnote then gives a “see also” citation to Justice
Brennan’ s concurring opinion in Dickey v. Florida, 90 S.Ct. 1564,
1572-73 & n.9 (1970). We observe that the indicated pages of
Justice Brennan’s concurrence in Dickey (in which Justice Marshall,
aut hor of Lovasco, joined) discuss considerations pertaining to
whet her the Si xth Arendnent’ s speedy trial guarantee is applicable
“to delays occurring before arrest or indictnent.” 1d. at 1572.
Justice Brennan’s opinion remarks that “[d]eliberate governnenta
del ay designed to harmthe accused, however, constitutes abuse of
the crimnal process.” ld. at 1573. In a footnote, Justice
Brennan al so states, inter alia, “Delay, of course, nmay al so result
because the governnent |acks sufficient resources to nove nore
qui ckly or because it negligently fails to act. Wen delay is not
the result of an intentional attenpt to strengthen the governnent’s
case, it wll wvery likely nmake nore difficult proof of the
accused’'s guilt.” 1d. n.9.
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Scallion, 533 F.2d 903, 912 (5th Gr. 1976), reh’g on other grds
deni ed, 548 F.2d 1168 (5th G r. 1977), cert. denied, 98 S.Ct. 2843
(1978); and United States v. Manetta, 551 F.2d 1352, 1354 (5th Cir
1977) . See also United States v. Croucher, 532 F.2d 1042, 1044
(5th Gir. 1976).8

Si nce Lovasco, the overwhel m ng majority of our decisions have
stated the rule essentially as we had stated it in Butts, supra.
Thus, in United States v. WIlis, 583 F.2d 203, 207 (5th Cir.
1978), we wote that to prevail on a claimof preindictnment delay
“the accused nust show that: (1) substantial prejudice resulted
from the delay and (2) the delay was an intentional neasure in
order to gain a technical advantage.” 1In United States v. Durnin,
632 F.2d 1297 (5th Cr. 1980), we rejected a due process cl ai mof
prei ndi ctment delay on the sole basis that the defendant had not
shown a notive on the part of the prosecutor to use the delay for
tactical advantage, and we did so without even evaluating the
presence or extent of prejudice:

“Appel l ant al |l eges that the del ay deni ed hi mdue process

because he | ost the testinony of an inportant witness in

the interim between when the governnent could have

brought an i ndi ctnent and when it finally chose to do so.

However, to establish a violation of the Due Process
Clause in this context, appellant nust show, not only

80ne of our decisions in this tinme frane states in its text
the rule essentially as stated in Butts, Duke, and our other above-
cited cases, but in a footnote suggests that it could be an open
gquestion whether the two requirenents as stated in Butts m ght be
considered alternative, rather than cunulative, requirenents.
United States v. Aval os, 541 F.2d 1100, 1107 & n.9 (5th Cr. 1976),
cert. denied, 97 S.Ct. 1656 (1977). However, it is certainly now
cl ear that del ay caused prejudi ce al one does not suffice. Lovasco,
97 S. . at 2048-49, 2051-52. Hence, the requirenents cannot be
alternative.
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substantial prejudice flowng froman inordi nate del ay,

but also a notive on the part of the prosecutor to use

the delay to gain a tactical advantage. . .[citing

Lovasco, Marion, and WIllis]. Appellant does not contend

that the governnent sought to delay his indictnent for

tactical advantage, and the district court specifically

found that the delay resulted fromthe governnent’ s good-

faith attenpt to ascertain appellant’s guilt beyond a

reasonabl e doubt . Trial Transcript, vol. 3, at 78.

Since this findingis abundantly supported by the record,

the district court’s ruling on the notion to di sm ss nust

be affirnmed.” 1d. at 1299-1300 (citations and footnote

omtted; enphasis added).
More recently, we wote in United States v. Byrd, 31 F.3d 1329
1339 (5th Cir. 1994), that: “To prove that pre-indictnent delay
vi ol ated his due process rights, a defendant nust denonstrate that
the prosecutor intentionally delayed the indictnment to gain a
tactical advantage and that the defendant incurred substanti al
prejudice as a result of the delay.” (Enphasis in original). 1In
all, since Lovasco at least twenty-nine different judges of this
Court —ncluding twenty-five of the thirty-three judges who have
served either as active or senior judge of this Court since it
split Cctober 1, 1981—have aut hored, or joi ned without reservation,
unani nous published opinions in sone eighteen different cases
hol di ng or stating in substance just what we said in Byrd, Durnin,

and Wllis.®

°l'n addition to Byrd, Durnin, and WIllis, the post-Lovasco
publ i shed opinions referred to include: United States v. Neal, 27
F.3d 1035, 1041 (5th Cr. 1994), cert. denied, 115 S. C. 1165
(1995); United States v. Beszborn, 21 F.3d 62, 65-66 (5th Gr.),
cert. denied, 115 S.C. 330 (1994); United States v. Hooten, 933
F.2d 293, 296 (5th Gr. 1991); D ckerson v. CGuste, 932 F.2d 1142,
1144 (5th Gr.), cert. denied, 112 S.C. 214 (1991); United States
v. Delario, 912 F.2d 766, 769 (5th Gr. 1990); United States v.
Varca, 896 F.2d 900, 904 (5th Cr.), cert. denied, 111 S. C. 209
(1990); United States v. Carlock, 806 F.2d 535, 549 (5th CGr.
1986), cert. denied, 107 S. C. 1611 (1987); United States .
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We recogni ze that | anguage to the contrary may be found in a
scattered few of our opinions. For exanple, in United States v.
Brand, 556 F.2d 1312 (5th G r. 1977), cert. denied, 98 S. Ct. 1237
(1978), we rejected the defendant’s preindictnent delay claim
because he had not denonstrated any prejudice. 1d. at 1316-1317.
The Brand panel then appended a footnote expressing its
di sagreenent with the governnent’s contention that “both actual
prejudice and intentional tactical delay” had to be shown,
asserting that instead the validity of a preindictnent delay claim
“depends on the due process bal ancing between the extent of the
actual prejudice and the governnental interests at stake.” 1d. at
1317 n.7. W did not there engage i n any such bal anci ng, however,
for we had already found no actual prejudice (nor did we even
identify or assess the reasons for the delay or “the governnental
interests at stake”). The Brand footnote is pure dicta. The panel
and the district court placed primary reliance on Townl ey—a quorum
deci sion by two judges—where, in affirmng Townl ey’s conviction,
we rejected his claim that the district court had erred in
overruling his notion to dismss for preindictnment delay. The

Townl ey panel concluded that “the lengthy pre-indictnent delay

Johnson, 802 F.2d 833, 835, 836 (5th Gr. 1986); United States v.
Scott, 795 F.2d 1245, 1249 (5th Cr. 1986); United States wv.
Ball ard, 779 F.2d 287, 293 (5th Gr.), cert. denied, 106 S.Ct. 1518
(1986); United States v. Anuny, 767 F.2d 1113, 1119-1120 (5th Gr.
1985); United States v. Wehling, 676 F.2d 1053, 1059 (5th Gr.
1982); United States v. Hendricks, 661 F.2d 38, 39-40 (5th Gr.
1981); United States v. N xon, 634 F.2d 306, 310 (5th Cr. 1981);
and United States v. Ranpbs, 586 F.2d 1078, 1079 (5th Gr. 1978).
O course, there are also the nunmerous post-Marion, pre-Lovasco
cases to the sanme effect, such as Butts; Beckham Duke; Scallion;
and Manett a.
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sonewhat prejudiced Townley,” id. at 586, but was not due to “bad
faith notive to prejudice” him ld. at 581. Relying on Brand’'s
footnote 7, the opinion declined to affirm on that basis, but
rather asserted that resolution of the issue “turns upon whether
the degree of prejudice thereby sustained by the accused is
sufficiently bal anced by the good faith reasons advanced by the
governnent.” Townley at 582. W ultimately concl uded that the way
the trial had actually unfolded, and particularly the way the
governnent had sought to prove its case, was such that the
prejudice to Townley was not sufficiently substantial, when

bal anced against the reasons for the delay (“the press of other

investigations . . . lowpriority accorded to the present
investigations and . . . changes of governnental prosecuting
personnel,” id. at 581), as to anount to a denial of due process.

Townl ey notwi thstanding, it is plain that the vast magjority of
this Court’s opinions have followed the contrary approach as
reflected in Butts, Durnin, Byrd, and the other opinions cited in
note 9, supra. Although as an en banc court we are not strictly
bound by prior panel decisions, we now choose to follow the vast
majority of our prior opinions in this respect and to reject the
Townl ey appr oach.

W recogni ze that neither Marion nor Lovasco is crystal clear
on this issue, and each opinion contains sonme |anguage that can
give confort to either view However, we believe that the better
readi ng of these opinions is that the Suprene Court, in instances

where the statute of limtations has not run, has refused to
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recogni ze a claimof preindictnent del ay absent sonme bad faith or
i nproper purpose on the part of the prosecution. Both Marion and
Lovasco enphasize that “the primry” protection against
preindictnment delay is the statute of limtations, and that the due
process clause has but “alimted role to play.” Lovasco at 2048.

The only due process violation specifically recogni zed is where the
delay not only “caused substantial prejudice” but also “was an
intentional device to gain tactical advantage.” Marion at 465

Marion reversed the dismssal for preindictnent delay stating
“there is no show ng that the Governnent intentionally delayed to
gain sone tactical advantage over appellees or to harass them”
ld. at 466. Lovasco rejects the notion that prejudice from
preindictnment delay is a sufficient, rather than nerely a
necessary, condition for relief, i1d. at 2048-49, 2051-52. It
likewise rejects the contention that the due process clause
proscribes delay beyond the tine the prosecution has assenbl ed
sufficient evidence to prove guilt beyond a reasonabl e doubt. |[d.
at 2050-51. Lovasco refuses to proscribe investigative delay
because such “delay is fundanental |y unli ke del ay undertaken by the
Governnent solely ‘“to gain tactical advantage over the accused.’”
Lovasco at 2051 (quoting Marion at 465). Moreover, Lovasco, rather
than remanding for reconsideration in light of its principles,
flatly held that the dism ssal of the indictnent was error despite
the findings of both the district court and the Court of Appeals
that the delay not only caused actual prejudice to the accused but

was al so unjustified, unnecessary, and unreasonable,’” id. at
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2047, findings the Suprene Court never expressly disagreed with or
determined to be clearly erroneous. |ndeed, both Lovasco and
Marion indicate the undesirability of attenpting to nake such
determ nations. See, e.g., Marion at 464 & n.13; Lovasco at 2050
& n.14. Finally, neither Marion nor Lovasco nentions any
“bal anci ng” or “weighing” of the extent of the prejudice against
the relative nerit of the reasons for the del ay. | ndeed, the
closest thing to a reference to balancing is Marion’s statenent
that limtations statutes “represent |egislative assessnents of
relative interests of the State and the defendant.” Id. at 464
(enphasi s added).

Crucially, the Suprene Court itself, albeit in dicta, appears
to have interpreted Marion and Lovasco in essentially the sane
manner as we did in Byrd, Durnin, Butts, and our other cases cited
in note 9, supra. Thus, in United States v. Gouveia, 104 S C.
2292, 2299 (1984), the Court stated:

“But applicable statutes of |imtations protect against

t he prosecution’s bringing stale crimnal charges agai nst

any defendant, United States v. Lovasco, supra, 431 U S.,

at 788-789, 97 S.Ct., at 2047-2048; United States V.

Marion, supra, 404 U S., at 322, 92 S.C., at 464, and,

beyond that protection, the Fifth Anmendnent requires the

dism ssal of an indictnent, even if it is brought within

the statute of limtations, if the defendant can prove

that the Governnent’s delay in bringing the indictnent

was a del i berate device to gain an advant age over hi mand

that it caused him actual prejudice in presenting his
defense. United States v. Lovasco, supra, 431 U S., at

1% ndeed, such di sagreenent woul d be nopst unusual, given the
Suprene Court’s well-established “two court” doctrine. See, e.g.,
Graver Tank & Mg. Co. v. Linde Air Products Co., 69 S.Ct. 535, 538
(1949) (Suprenme Court wll not “undertake to review concurrent
findings of fact by two courts below in the absence of a very
obvi ous and exceptional show ng of error”).
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789-790, 97 S.Ct. at 2048-2049; United States v. Marion,
supra, 404 U. S., at 324, 92 S .. at 465.” (Enphasis
added) .

More recently, in Arizona v. Youngbl ood, 109 S.Ct. 333 (1988), the
Court, in support of its holding that “unless a crimnal defendant
can show bad faith on the part of the police, failure to preserve
potentially useful evidence does not constitute a denial of due
process of law,” stated that:

“Qur decisions in related areas have stressed the
i nportance for constitutional purposes of good or bad
faith on the part of the Governnent when the claimis
based on | oss of evidence attributable to the Governnent.
In United States v. Marion, 404 U S. 307, 92 S.Ct. 455,
30 L.Ed.2d 468 (1971), we said that ‘[n]o actua
prejudice to the conduct of the defense is alleged or
proved, and there is no showing that the Governnent
intentionally delayed to gain sone tactical advantage

over appellees or to harass them’' 1d. at 325, 92 S. C.
at 466; see also United States v. Lovasco, 431 U S. 783,
790, 97 S. Ct. 2044, 2048, 52 L.Ed.2d 752 (1977).” 1d. at
337.

A significant majority of our sister circuits appear to now
follow the sane rule, nanely that where limtations has not run
di sm ssal for preindictnent delay requires a show ng not only of
substantial, actual prejudice, but also that the prosecutor
intentionally delayed to gain tactical advantage or to advance sone
ot her 1 nproper purpose. See, e.g., United States v. MIIls, 925
F.2d 455, 464 (D.C. Cr. 1991), cert. denied, 113 S . C. 471 (1992)
(“. . . pre-indictnent delay . . . offends due process if the
def endant can carry the burden of showing (1) that the governnent
del ayed bringing the indictnent in order to gain a tactical

advant age; and (2) that the delay caused hi mactual and substanti al
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prejudice”);! United States v. Crooks, 766 F.2d 7, 11 (1st Cr.),
cert. denied, 106 S.Ct. 421 (1985) (“An indictnment brought within
an applicable statute of limtations period is, constitutionally
speaking, late only if the delay significantly prejudices the
def endant and t he governnent ‘intentionally delayed’ the indictnent
‘to gain an unfair tactical advantage or for other bad faith

notives'”; enphasis added);?!? United States v. Hoo, 825 F.2d 667,
671 (2d Cir. 1987), cert. denied, 108 S.Ct. 742 (1988);* United

Y'n support of this statenent, MIIs cites, anbng ot her cases,
Gouvei a and our opinion in United States v. Delario, 912 F. 2d 766,
769 (5th Cr. 1990). MIlls at 464.

12Cr ooks was authored by then Circuit Judge, now Justice,
Breyer. QG her First Crcuit opinions to the sane effect as the
above passage from Crooks and in which then Crcuit Judge Breyer
concurred include United States v. Acevedo, 842 F.2d 502, 504 (1st
Cir. 1988); United States v. R cciandra, 788 F.2d 39, 42 (1st Cr),
cert. denied, 107 S.Ct. 166 (1986); and United States v. Marler,
756 F.2d 206, 213 (1st Cr. 1985). These authorities have nore
recently been reaffirmed in United States v. MCoy, 977 F.2d 706,
711 (1st Gr. 1992).

Bl'n Hoo, the Second Circuit affirnmed the denial of defendant’s
nmotion to dism ss for preindictnent delay, stating:

“Because appel lant has nade no showi ng of an inproper
prosecutorial notive, however, we find no deprivation of
appel lant’s constitutional rights.

In United States v. Marion, 404 U S. 307, 92 S.Ct.
455, 30 L. Ed.2d 468 (1971), the Suprene Court held that
the due process clause requires the dismssal of an
i ndi ct ment because of preindictnent delay only when the
del ay causes ‘substantial prejudice’ to the defense and
the delay is an ‘intentional device to gain tactical

advant age over the accused.’ ld. at 324, 92 S. . at
465. . . . In any event, appellant has failed to show
that the governnent had inproperly delayed his
prosecution in order to gain a tactical advantage.” |d.
at 671.

In his dissent fromthe denial of certiorari in Hoo, Justice Wite
noted that the First, Third, Tenth, and Eleventh Circuits, as well
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States v. Ismaili, 828 F.2d 153, 167 (3d Gr. 1987) (“to sustain a
dism ssal of <charges on the grounds of pre-indictnent delay
pursuant to the Due Process C ause, a defendant nust bear the
burden of proving two essential facts: (1) that the governnent
intentionally delayed in order to gain sone tactical advantage over
him and that (2) this intentional delay caused the defendant
actual prejudice”; footnote omtted); United States v. Brown, 959
F.2d 63, 66 (6th Cr. 1992) (“This court has consistently read
Lovasco to hold that ‘dismssal for pre-indictnent delay is
warranted only when the defendant shows [1l] substantial prejudice
to his right to a fair trial and [2] that the delay was an
intentional device by the government to gain a tactica

advantage’”); United States v. Sowa, 34 F.3d 447, 450 (7th Cr.
1994) ;1 United States v. Engstrom 965 F.2d 836, 839 (10th Cir.

as the Second, “required a showing of prosecutorial m sconduct
designed to obtain a tactical advantage over the defendant or to
advance sone ot her inpermssible purpose in order to establish a
due process violation,” that the Fourth and Ninth Crcuits applied
a balancing test, and that there were intra-circuit conflicts in
the Fifth and Seventh Crcuits. Hoo v. United States, 108 S.Ct
742 (1988).

“I'n Sowa, the Seventh Circuit stated:

“To establish that a pre-indictnent delay violated
due process, Sowa must prove that the del ay caused act ual
and substantial prejudice to his fair trial rights, and
there nust be a showing that the governnent del ayed
indictment to gain a tactical advantage or sone other
i nperm ssi ble reason. United States v. Marion, 404 U. S.
307, 325, 92 S. . 455, 465, 30 L.Ed.2d 468 (1971).

. The district court . . . found that Sowa had proved
actual and substantial prejudice resulting from the
del ay.
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1992) (“there nust be both a showing of actual prejudice and
evi dence that the delay was purposeful in order to gain a tacti cal
advantage . . . a defendant nust neet this two-pronged test”);
United States v. Hayes, 40 F. 3d 362, 365 (11th G r. 1994) (“In this
circuit, the defendant nust show that he suffered substantial
prejudi ce and that the delay was the product of deliberate action
by the Government to gain a tactical advantage”).?®®

We concl ude that several other considerations also strongly
mlitate against wutilizing a Townley-type balancing test to
determ ne whether prejudicial preindictnent delay violates due
process and in favor of requiring that the delay have been

intentionally caused by the prosecution to gain a tactical

Sowa’s claim however, fails to neet the requirenents of
the second prong. Wth respect to the governnent’s
del ay, due process is only inplicated if the governnent
purposely delayed the indictnent to take advantage,
tactically, of the prejudice or otherwi se acted in bad
faith.” 1d. at 450.

%I'n United States v. Stierwalt, 16 F.3d 282, 285 (8th Cir.
1994), the Court rejected the defendant’s claim of preindictnent
delay, stating “[u]lnless there is a show ng that the governnent
intentionally delayed indictnent to harass or to gain a tactical
advant age, there can be no due process violation.” The court also
observed that “there is no intimation that the preindictnent del ay
was i ntentional and designed to gain a tactical advantage over or
to harass Stierwalt”. The rule is simlarly stated in United
States v. Scoggins, 992 F.2d 164, 166-167 (8th Cr. 1993).
However, in United States v. MIler, 20 F.3d 926 (8th Cr.), cert.
denied, 115 S. Ct. 226 (1994), the Court, without citing Stierwalt
or Scoggins, stated that if actual prejudice is established “the
court will then inquire into the reasons for the del ay and bal ance
t hose reasons against the denonstrated prejudice.” ld. at 931.
The Court wultimately affirnmed the conviction, and stated in a
footnote concerning periods of delay not “due to legitinate
i nvestigatory needs” that those “appear to be due to adm ni strative

delays, 1inertia or at worst negligence. W agree with the
magi strate’s finding that ‘there was absolutely no evidence that
the delay was for strategic reasons.”” 1d. & n.5.
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advant age over the defendant or for sone other bad faith purpose.

The Townl ey test purports to weigh or balance the extent or
degree of the actual prejudice against the extent to which the
governnent’s “good faith reasons” for the delay deviate from what
the court believes to be appropriate.!® However, what this test
seeks to do is to conpare the inconparable. The itens to be pl aced
on either side of the balance (inprecise in thenselves) are wholly
different fromeach other and have no possi bl e common denom nat or
that would allow determ nation of which “weighs” the nost. Not
only is there no scale or conversion table to tell us whether
ei ghty per cent of mnimally adequate prosecutori al and
investigative staffing is outweighed by a |ow nmedium anount of
actual prejudice, there are no recognized general standards or
principles to aid us in making that determ nation and virtually no
body of precedent or historic practice to look to for guidance.
I nevitably, then, a “length of the Chancellor’s foot” sort of
resolution will ensue and judges wll necessarily define due

process in each such weighing by their own personal and private
notions’ of fairness,” contrary to the adnonition of Lovasco.
Apart from the above difficulty, grounding a due process
violation on the basis of good faith but inadequate, ineffective,
or insufficient governnental personnel or managenent |eading to
preindictment delay runs counter to two basic constitutional

principles. Inthe first place, “[h]istorically, this guarantee of

¥ nferentially, Townley would also grant relief whenever any
actual prejudice resulted fromdelay intentionally caused to gain
tactical advant age.

33



due process has been applied to deliberate decisions of governnent
officials to deprive a person of l|ife, l|iberty, or property,”

Daniels v. Wllians, 106 S.C. 662, 665 (1986), and hence “t he Due

Process Clause . . . is not inplicated by the |lack of due care of
an official causing wunintended injury to Ilife, liberty or
property.” Davi dson v. Cannon, 106 S.C. 668, 670 (1986).%

Contrary to these principles, however, the Towl ey test would find
a due process violation where the governnent acted in good faith
and did not deliberately seek to prejudice the party ultimtely
accused.

Finally, serious separation of powers concerns are i nplicated.

YCrouch and Frye argue by analogy to the rule of Brady v.
Maryl and, 83 S.Ct. 1194 (1963), that a prosecutor’s suppression of
excul pat ory evi dence vi ol ates due process “irrespective of the good
faith or bad faith of the prosecution.” 1d. at 1196. Brady—which
relates to post-indictnment conduct by the prosecuti on—m ght be a
nmore cogent analogy if urged to support a contention that Sixth
Amendnent speedy trial rights are violated by prosecutorial post-
i ndi ctment delay irrespective of the good faith or bad faith of the
prosecuti on. Wth arrest or indictnent, a variety of
constitutional rights arise, as do nore at trial itself. But, as
Mari on and Lovasco nake clear, the primary protection agai nst undue
prearrest and preindictnent delay is the statute of |imtations,
and the Due Process Clause has but a limted role to play in that
respect. There is no general conmmon | aw or constitutional duty to
bring charges as soon as reasonably practicable, and it has |ong
been recognized that preindictnment delay generally favors the
defense. See, e.g., United States v. Davis, 487 F.2d 112, 119 (5th
Cr. 1973), cert. denied, 94 S.C. 1573 (1974) (“‘all practiced
trial lawers are well aware that the attrition fromsuch delay is
nmore damaging to the prosecution’s case than to that of the
defense. This wll be so as long as the prosecution has the burden
of proof.’””). Hence, the rule of Arizona v. Youngbl ood, 109 S. C
333, 337 (1988), that “unless a crimnal defendant can show bad
faith on the part of the police, failure to preserve potentially
useful evidence does not constitute a denial of due process,”
provides a nore apt analogy than that of Brady, as the Suprene
Court itself recognized in Youngbl ood by citing Marion and Lovasco
in support of its said holding.
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Here, for exanple, the panel concluded that the reasons for the
delay—2lack of nmanpower and the Ilow priority which this
i nvestigation was assigned”—were “insufficient to outweigh the
actual prejudice to Crouch and Frye.” Crouch at 483.1® Finding
these reasons “insufficient” is in substance determ ning that
greater manpower should generally have been allocated to
i nvestigation and prosecution in that jurisdiction, and that a
hi gher priority should have been assigned to this particular
i nvestigation.! Yet those decisions are ones essentially comitted
to the legislative and executive branches, and the case for
judicial second guessing is particularly weak where it is directed
at preindictnment conduct and is supported not by any specific
constitutional guaranty or by any long-established tradition of
judicial oversight, but only by the general contours of the due
process cl ause.

For exanple, the governnent has cited to us the follow ng

observations in a report of the House Commttee on Governnent

8Simlarly, the Townl ey panel accepted that nmuch of the del ay
“was occasioned by the lowpriority assigned to this investigation
and to the overload of other investigative and prosecutive

responsibilities allocated to the avail abl e personnel,” Townl ey at
582, and also “because of changes of governnent prosecuting
personnel.” |d. at 581. The panel indicated that had the accused

not been only “sonewhat” actually prejudiced—as it devel oped after
trial —these reasons woul d have been insufficient and a due process
viol ati on woul d have occurred.

¥1f all the manpower that could reasonably be expected has
been furnished and t he hi ghest reasonably appropriate priority has
been assigned to the matter in question, but a due process
vi ol ation has neverthel ess been found despite the delay’ s being
caused only by the insufficient manpower and the relative priority
assigned to the matter, then the due process violation nust
necessarily rest on prejudice alone, contrary to Lovasco.
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Operations issued sone ten nonths before FIRREA extended the
presently relevant linmtations period to ten years, 2 viz:

“19. a. Pending bank fraud investigations are

overwhel m ng the Federal crimnal justice system There

are acute shortages of sufficiently conpensated and

experienced prosecutors and investigators in nost areas

of the nation to handl e these nore conpl ex cases.

b. Tinely investigations and/or prosecutions of many of

the 3, 340 pendi ng FBI investigations involving | osses of

$100, 000 or nore i s highly inprobable, if not inpossible,

w t hout a substanti al increase in the Justice

Departnent’s static budget.”?!
In response, Crouch’s brief cites, inter alia, a 1990 report of the
sane House Commi ttee, 22 whi ch he characterizes as having “found t hat
shortages of personnel for the investigation and prosecution of
such fraud and enbezzlenent (F&E) cases were the result of the
failure of the Executive Branch and the Departnent of Justice to
request sufficient finding and to assign appropriate priorities.”

What are we to make of all this? Are we to say that there
woul d be no due process violation if the President had vigorously
and tinely requested additional funds to i nvestigate and prosecute
t hese cases, but Congress had refused? O, that even so we wll
find a due process violation because Congress shouldn’t have
refused? O course, funds nust cone fromsonewhere. Are we to say

that such additional funding is better than increasing taxes or the

20See Pub. L. 101-73, Title IX, § 961(1)(1), Aug. 9, 1989, 103
Stat. 501; 18 U.S.C. § 3293.

212 Pulles, Wiitlock, and Hogg FIRREA: A Legislative Hi story
and Section-by-Section Analysis Title IX (MGawH Il 1993)
(quoting House Report 100-1088, COctober 18, 1988).

2H R Rep. No. 101-982, 101st Cong., 2nd Sess. (1990).
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deficit or decreasing funding for sone other prograns? Are we to
judge whether financial institution fraud should be assigned a
hi gher priority than drug or other offenses? It seens to us that
all those decisions are quintessentially the business of either the
| egislative or the executive branch, or both, rather than the
judiciary. Yet, a Townley approach—so long as it actually tries
to “balance” or “weigh” instead of nerely find a due process
violation on the basis of the extent of the prejudice
al one—nevitably involves us in grading or evaluating the nerit of
resource al l ocati on and managenent decisions that are properly the
provi nce of the executive and/or |egislative branches. Delay due
to such causes is fundanentally unlike intentional delay to gain
tactical advantage or for other inproper purpose.

Accordingly, we reject the Townl ey balancing test and hold
that for preindictnment delay to violate the due process clause it
must not only cause the accused substantial, actual prejudice, but
the delay nust also have been intentionally undertaken by the
governnent for the purpose of gaining sone tactical advantage over
the accused in the contenplated prosecution or for sone other

i nperm ssible, bad faith purpose.?® W need not now attenpt to

ZIntentional delay for the purpose of gaining tactical
advantage would include delay for the purpose of rendering
unavai |l abl e evi dence favorable to the defense or which would tend
to undercut the governnent’s case. But, it would not include del ay
to affirmatively strengthen the governnent’s case—such as del ay
until a potential w tness for the governnent becones avail abl e by
reason of a plea bargain or the |ike—even to a |l evel well beyond
t hat reasonably thought necessary to preclude the granting of a
post-verdict notion for judgnent of acquittal under Fed. R Crim
P. 29(c) (and such a purpose woul d not be inperm ssible).
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cat al ogue all possible “other” inperm ssible, bad faith purposes of

intentional delay, although Marion indicates that a purpose “to
harass” the defendant would be included. ld. at 466.%* As
suggested by Marion and Lovasco, we | eave that to further case-by-
case devel opnent.

W turn now to the prejudice conponent of the due process

claim

Pr ej udi ce Requirenent

Ceneral Principles

As noted, we agree with the panel’s holding, 51 F.2d at 483-
84, that the district court erred in concluding that the | ength of
prei ndi ct ment del ay est abl i shed substanti al presunptive prejudice. %
All our precedents, as well as a fair reading of Marion and
Lovasco, plainly indicate that actual, not presunptive, prejudice
must be shown where conplaint i s nade of preindictnent delay. See,
e.g., United States v. Wehling, 676 F.2d 1053, 1059 (5th Cr.
1982); United States v. McGough, 510 F.2d 598, 604 (5th Cr. 1975)
(“when preindictnent delay is asserted, actual prejudice and not
merely the real possibility of prejudice inherent in any extended
delay is a necessary el enent which nust be shown”); Butts at 977

(“[t]he mere passage of tinme [does] not constitut[e] the type of

24Nei t her Crouch nor Frye has al |l eged any specific such “other”
i nperm ssi ble, bad faith purpose.

2The nmagistrate judge, whose report the district court
approved and adopted as nodified and suppl enented by its opinion,
i kewi se found such presunptive prejudice. And the magistrate
judge and the district judge each al so appears to have conbi ned t he
presumnmed prejudice with the actual prejudice found and t hen wei ghed
the total against the governnent’s reasons for the del ay.
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actual prejudice necessary to set aside an indictnent returned
wthin the appropriate statute of limtations”). The district
court’s reliance on the Suprene Court’s Doggett decision was
m spl aced because Doggett was a Sixth Anmendnent post-indictnent
del ay case. See United States v. Beszborn, 21 F.3d 62 at 66 (5th
Cir.), cert. denied, 115 S. Ct. 330 (1994).2® See also, e.g., Byrd
at 1339; United States v. Bischel, 61 F.3d 1429, 1436 (9th Cr.
1995) .

26\\¢ expl ai ned i n Beszborn:

“The law is well settled that it 1is actual
prej udi ce, not possible or presuned prejudice, which is
requi red to support a due process claim The applicable
statute of limtations is the nechani sm established by
law to guard against possible, as distinguished from
actual, prejudice resulting from the passage of tine
between crine and the charge, protecting a defendant from
overly stale crimnal charges. United States v. Ewell,
383 U.S. 116, 86 S.Ct. 773, 15 L. Ed. 2d 627 (1966); United
States v. Marion, 404 U. S. 307, 92 S.C. 455, 30 L.Ed.2d
468 (1971).

The concept of presuned prejudice has no place in a
due process analysis, and the district court’s reliance
on Doggett is m splaced. Doggett was a case involving a
Sixth Anendnent speedy trial violation claim due to
post -i ndi ct mrent del ay, rather than pre-indictnent del ay.
The proper neasure of a claimof prejudice due to pre-
i ndi ctment delay i s the due process standard of the Fifth
Amendnent, which requires a show ng of actual prejudice.

The Suprenme Court was clear in its directive that,

“There is no need to . . . guard agai nst nere possibility
that . . . delays will prejudice the defense . . . since
statutes of limtation already perform that function.”
United States v. Marion, 404 U S. 307, 92 S.C. 455, 30
L. Ed. 2d 468 (1971).” 1d. at 66.

Mor eover, preindictnent delay generally tends to favor the defense,
not the prosecution. See, e.g., United States v. Davis, 487 F.2d
112, 119 (5th Gr. 1973), cert. denied, 94 S.Ct. 1573 (1974).
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The prejudice to be shown not only nust be actual, rather than
presunmed or potential, but nust al so be “substantial.” See, e.g.,
Marion at 465 (“substantial prejudice”); United States v. Wst, 58
F.3d 133, 136 (5th Gr. 1995) (“actual and substantial prejudice”);
United States v. Royals, 777 F.2d 1089, 1090 (5th G r. 1985)
(“actual and substantial prejudice”); Whling at 1059 (5th Gr.
1982) (“‘substantial prejudice,’” quoting Marion); United States v.
WIllis, 583 F.2d 203, 207 (5th Gr. 1978) (“substanti al
prejudice”); Butts at 977 (“substantial prejudice”); Beckham at
1319 (“substantial actual prejudice”). Specul ative prejudice does
not suffice, United States v. Parks, 68 F.3d 860, 868 (5th Cir.
1995), and “[v] ague assertions of |ost wtnesses, faded nenories,
or m splaced docunents are insufficient.” Beszborn at 67. See
al so West at 136; Royals at 1090; Wehling at 1059. A nere | oss of
potential wtnesses is insufficient absent a showing that their
testi nony “woul d have actually aided the defense.” Beszborn at 66.
See also West at 136; Royals at 1090; Wehling at 1059; United
States v. MGough, 510 F.2d 598, 604 (5th Gr. 1975) (“death of
sone six potential defense w tnesses,” sone of whomthe defendant
clai med “woul d have testified as to firsthand know edge of several
of the transactions” involved).? Moreover, to establish prejudice
based on | ost witnesses or docunents, the defendant nust al so show
that “the information . . . could not otherw se be obtained from

ot her sources.” Beszborn at 67. See also Royals at 1090

2’And, of course, loss of w tnesses or docunents occurring
bef ore del ay becones i nproper are not considered. See, e.g., Parks
at 868. Cf. Walters v. Scott, 21 F.3d 683, 688-89 (5th Cr. 1994).
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(“[ D] efendant has failed to show that such evi dence coul d not have
ot herwi se been obtai ned”).

That actual, substantial prejudice—not nerely possible or
potential prejudice—nust be shown is also consistent with the
nature of the due process right in question. That right is one not
to be “deprived of life, liberty, or property, w thout due process
of law” US Const., Amend. 5. In the present context,
deprivation will normally occur only by conviction, and not sinply
by trial itself. . dimv. Wkinekona, 103 S. C. 1741, 1748
(1983) (“Process is not an end in itself. Its constitutiona
purpose is to protect a substantive interest to which the
individual has a legitimate claim of entitlenent”). In United
States v. MacDonald, 98 S. Ct. 1547, 1553 (1978), the Suprene Court
held that “[u]lnlike the protection afforded by the Doubl e Jeopardy
Cl ause, the Speedy Trial Clause does not . . . enconpass a ‘right
not to be tried which nust be upheld prior to trial if it is to be
enjoyed at all.” The sane conclusion applies, a fortiori, to due
process clains of preindictnent delay. W are aware of no
authority to the contrary. The Suprene Court further stated in
MacDonal d:

“Before trial, of course, an estinmate of the degree

to which del ay has i npaired an adequate defense tends to

be speculative. . . . The essence of a defendant’s Sixth

Amendnent claimin the usual case is that the passage of

time has frustrated his ability to establish his

i nnocence of the crinme charged. Normally, it is only

after trial that that claimmay fairly be assessed.’ |Id.

at 1552 (enphasi s added).

This, too, fully applies to clains of preindictnent delay. The

denial of relief before trial in no way precludes the accused, if
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convicted, from successfully denonstrating that the undue and
i nproper preindictnent delay substantially and unfairly prejudiced
his ability to avoid that result. Thus in Marion, the Court
reversed the pretrial dismssal for preindictnent delay, but
observed that “[e]vents of the trial may denonstrate actual
prejudice, but at the present tine appellees’ due process clains
are specul ative and premature.” |d. at 466.2 See al so MacDonal d
at 1552 (“The denial of a pretrial notion to dism ss an indictnent
on speedy trial grounds does not indicate that a |ike notion nade
after trial —when prejudice can better be gauged—would al so be
deni ed”; enphasi s added).

Necessarily, then, a far stronger showng is required to
establish the requisite actual, substantial prejudice pretrial than
would be required after trial and conviction. | ndeed, it is
difficult to imagi ne how a pretrial show ng of prejudi ce woul d not
in alnmost all cases be to sone significant extent specul ative and
potential rather than actual and substantial. W are aware of no
reported federal appellate decision since Lovasco that has

sustained a pretrial dismssal for preindictnent delay where the

28\ observe that the Lovasco Court, while reversing the
dismssal prior to trial for preindictnent delay, commented in a
footnote that the governnent contended “that the District Court
shoul d have deferred action on the [defendant’s] notion to dism ss
[for preindictnent delay] until after trial, at whichtinme it could
have assessed any prejudice to the respondent [defendant] in |ight

of the events at trial.” 1d. at 2048 n.7. The Court declined to
address the nerits of this contention because it “was not raised in
the District Court or in the Court of Appeals.” Id.
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statute of limtations had not run.?® This is not to say that a
nmotion to dismss on such a basis should not be filed and initially
considered prior to trial. Cf. Fed. R Cim P. 12(b)(1) & (2).
However, at least in all but the very cl earest and nost conpel ling
cases, the district court, rather than grant such a notion prior to
trial, should carry it with the case, and make t he determ nati on of
whet her actual, substantial prejudice resulted from the inproper
delay in light of what actually transpired at trial.3 A nunber of
reported decisions inthis and other circuits reflect such a net hod
of proceeding. See, e.g., Townley at 581 (nobtion to dismss
considered at pretrial hearing, district court reserved ruling and
subsequently denied notion after conclusion of the evidence; we
affirnmed); United States v. Scott, 579 F.2d 1013 (6th G r. 1978)
(notion to dismss tw counts of three-count indictnent denied
W thout prejudice prior to trial, granted after close of all the
evi dence, jury acquittal on remaining count; affirnmed). Cf. United

States v. dist, 594 F. 2d 1374 (10th Cr. 1979) (notions to dism ss

2And, we are aware of only one such case prior to Lovasco, a
1976 decision by a divided panel of the Eighth Grcuit in United
States v. Barket, 530 F.2d 189 (8th G r. 1976). Shortly after
Bar ket, anot her divided panel of the Eighth Crcuit sustained the
pretrial dismssal of three counts of a four-count indictnent on a
due process, preindictnent delay basis, but was reversed by the
Suprene Court in Lovasco.

3°Mor eover, where the claimof preindictnent delay is ruled on
prior to trial, the defense, which will frequently be in the best
position to find or unearth excul patory evi dence al |l egedly | ost due
to delay or evidence that may adequately replace or substitute for
it, has every incentive not to diligently search for or produce
such evidence. At trial, however, the incentive is just the
opposite. Then, if the evidence or sone adequate substitute i s not
produced, we can have far nore confidence that it really could not
have been.
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for preindictnent delay taken under advisenment prior to trial and
granted as to one of four counts after five days of trial;
af firned). 3!

Townl ey presents an instructive exanple of how a strong
pretrial show ng of substantial prejudice may ultimtely dissolve
in the unfolding of the actual trial itself. Townl ey and his
partner Omens were charged with mail fraud in connection with
i nduci ng persons to purchase and invest in nonexistent vending
machi nes. Townl ey at 582. Townley clainmed that due to
preindictnment delay he was unable to show that he had really
believed the machines would be produced and be a valuable
i nvestnment for the purchasers. We concluded that the requisite
substanti al prejudice woul d have been shown “had the thrust of the
governnent’s case” as presented at trial “been that Townley well
knew t hat he and Owens could not deliver the machine sold or that
t he schene coul d not be successful.” Id. at 583. W found no such
substantial prejudice, however, because “the main thrust of the
governnent’s case,” as presented at trial, “concerned [particul ar]
m srepresentations nmade by Townley in the sale of the nachines.”

ld. Townley al so clai nmed prejudi ce frombei ng unabl e to adequatel y

31Al't hough it appears that in at | east sone of these cases the
motion was ruled on prior to verdict, normally the much better
practice wll be to await the verdict rather than to
dism ss—particularly where dism ssal would be of an entire count
form ng a substantial part of the indictnent—preverdict. This wl|
allow the governnent to appeal the dismssal in the event of a
guilty verdict (if the verdict is not guilty, the issue is noot)
and, should the dism ssal be set aside on appeal, wll obviate the
necessity of a new trial (which in any event m ght raise double
| eopardy concerns).
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corroborate his testinony that, as soon as he discovered Owaens’
fraud, he took action to protect the investors. W rejected this
based on the approach taken by the governnent at trial:

“Insofar as counsel was unable to corroborate Townl ey’s
testinony that (after he had di scovered Omens’ fraud) he
had infornmed the financing conpany not to approve any
further applications for credit by investor-purchasers,
the governnent expressly stated it would not dispute
Townl ey’ s testinony, and neither by argunent nor evi dence
didit attenpt to cast doubt upon this creditable act by
Townley or upon his two custoner-w tnesses whose
testinony tended to corroborate him The gover nnent
further made full disclosure of its files to Townley’'s
attorney to aid himin the preparation of the defense.”
ld. at 585-86 (citation omtted).

And, we observed that the governnent did not wuse but “had
available” a witness “who would have cast doubt on Townley's
excul patory testinony.” Id. at 586. W accordingly affirned the
district court’s decision, after the close of all the evidence, to
deny Townl ey’ s pretrial notion to dism ss for preindictnent del ay.

Simlarly instructive is our opinionin MGugh, reversing the
district court’s pretrial dismssal on account of preindictnent
delay. W described the defendant’s claimas foll ows:

“McGough’ s assertion of actual prejudice to his
defense is based primarily upon the death of sone six
potential defense witnesses. Sone of these w tnesses,
McGough cl ai ned, would have testified as to firsthand
know edge of several of the transactions which entered
into the governnent’s calculation of the anount
understated; the testinony of others mght inpeach
governnment witnesses. . . . [T]he governnent asserted at
the hearings that it had expected two of them to be
governnent w tnesses, rather than wtnesses for the
defense.” 1d. at 604.

Al t hough we could “find no indication that the trial court wei ghed
the contradictory factual assertions before stating that there was
actual prejudice,” id. at 604, we nevertheless did not remand for
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further findings in that respect, but rather ordered that “the case
is remanded for a pronpt trial.” Id. at 605. 1In this respect we
quoted Marion, 92 S.Ct. at 466: “Events of trial may denonstrate
actual prejudice, but at the present tine appellees’ due process
clains are speculative and premature.” 1d. at 604-5. See also,
e.g., Robinson v. Witley, 2 F.3d 562, 571 (5th Gr. 1993), cert.
denied, 114 S. C. 1197 (1994); United States v. Rice, 550 F.2d
1364, 1369 (5th Gir.), cert. denied, 98 S.Ct. 478, 479 (1994).3

Prejudice in this case

At this stage of the proceedings, any claimthat Crouch and
Frye wll suffer actual and substantial trial prejudice fromthe
prei ndi ctment del ay—l et al one be convicted—s purely specul ative
and unsupported by the record. So far as actual prejudice is
concerned, there is sinply no basis on which to conclude that this
case will not be another Townl ey.

Crouch’s main claimis that the delay caused himto | ose the
testinony of six wtnesses who had died prior to the July 1993
heari ng before the magi strate judge, nanely: his father, who died

in June 1992; Gubert, who died at sonme unspecified tine in 1988;

32 n Robi nson, the habeas petitioner clainmed that the post-
i ndi ctment del ay caused himto | ose two wi tnesses, one having di ed
and the other no | onger | ocatable, who “woul d have corroborated the
‘“alibi’ he presented at trial.” W rejected this claim stating,
“By the trial’'s end, however, the prosecution had nanaged to bl ow
so many holes in Robinson’s alibi that the only effect their
testi nony would have had would be to have transforned Robinson's
alibi froman incredibly tall tale to just a tall one.” Robinson,
2 F.3d at 571. In Rice, inrejecting a preindictnent delay claim
we observed, concerning the defendant’s claim (pretrial) that the
del ay had all owed the governnent to procure evidence agai nst him
that at trial “[n]o such | ater acquired evidence was ever offered
agai nst any of the defendants.” Rice, 550 F.2d at 1369.
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Tschearner, an enployee of Bankers, who died at a wholly
unspecified tinme before return of the indictnent; Levy, a Bankers
outside director and chairman of its | oan and executive commttees
who also died at a wholly unspecified tinme before the indictnent;
Car son, chai rman of Vision Bank, who died in Cctober 1992; and John
Connal |y, who died June 15, 1993.

As to Levy and Tschearner, so far as this record discloses,
they may well have died in 1987 or 1988, prior to any del ay having
becone even arguably undue, and hence their *“loss” could not be
attributable to any inproper delay. The sanme is true of Gubert,
who for all this record shows may have died in January 1988.
Moreover, there was no adequate showing that these three
i ndi vidual s could have contri buted any testinony that was nmateri al
or related to matters that could not otherw se be established
Levy was not clainmed to have any know edge at all of —much | ess any
participationin—any of the transactions at issue. He would sinply
have testified how an outside director of a savings and |oan
association typically functioned and relied on managenent. There
IS no suggestion that simlar testinony was not otherwi se readily
avai |l abl e. Tschearner, as a Bankers’ enployee, negotiated wth
Ferguson concerning his purchase from Bankers of its REO tracts,
and, according to Crouch, would have testified that the only people
Ferguson nentioned to Tschearner as individuals at Delta with whom
Ferguson dealt were Gerjes and Erskine, and that Crouch was not
ment i oned. But this is not necessarily contrary to the

governnent’s theory of the case, and there is nothing to suggest
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that Ferguson will give contrary testinony or will not, indeed,
confirm Tschearner’s putative testinony that Ferguson did not
menti on Crouch to Tschearner. Further, Tschearner is not shown to
have had any ot her know edge of or connection with the transactions
at issue, and Fieselman, Bankers’ then president who signed on
behalf of Bankers all the papers for its signature in the
transactions in question, was alive and available to testify.3 As
to Gubert, there was absol utely no show ng or clai mthat he had any
know edge of or participation in any of the transactions in
question. His putative testinony is essentially the sane as that
of Crouch’s father, discussed below, and is insufficient to show
prejudi ce for the sanme reasons.

Crouch’s father died in June 1992, and accordingly the | oss of
his testinony—unlike that of Levy, Tschearner, and QGubert—s
doubtless fairly attributed to any delay here that may be found
undue and i nproper. However, Crouch does not claim that his
f at her —who was not shown to have been a Delta officer, enployee,
or director at any of the tinmes referenced in the indictnent—ever
had any know edge whatever of, or in any way participated in, any
of the charged transactions. Many of the matters Crouch says his
father could have testified to—such as that Crouch, though a Delta
director and chairman of its board, was not a Delta officer or

enpl oyee and di d not have an office on Delta prem ses, and that his

3lt was al so asserted that Tschearner could testify as to the
t hen val ue of the Bankers REO tracts. However, there is no claim
that this information was not reasonably available from other
sources; nor can the actual significance of such testinony be
assessed on the basis of this record.
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father had testified against Gerjes in the bonus case—appear to be
essentially undisputed as well as easily established by other
evi dence. While Crouch states his father would testify that
“Gerjes msled ny father, nyself, other directors and sharehol ders
of Delta,” thisis only of attenuated rel evance at best, as it does
not concern any of the transactions at issue. Mreover, there is
no claimthat simlar testinony is not available fromothers of the
several Delta directors.® For exanple, this is what the FHLB
report of exam nation rel ates that Chol aki an (who succeeded Cerjes
as president and had been a director since 1982) told the exam ner,
and there is nothing to indicate Cholakian is not available to so
testify. Moreover, as noted, Cerjes, already convicted of taking
illegal “bonuses” on Delta | oans, may wel |l admit to sone m sl eadi ng
of Delta board nenbers. W further observe that anpl e i npeachnent
of Gerjes is avail able, wholly apart fromany testinony of Crouch’s
father, by showi ng Gerjes’ two prior convictions, his plea bargain,
his involuntary termnation fromDelta, and the fact that Crouch’s
father testified against him and Crouch was prepared to, in his
1989 bonus case conviction.

Crouch’s fifth m ssing wtness, Corson, had been chairman of
Vision Bank, an institution not clained by anyone to have any
i nvol venent whatever in the instant transactions. Nor does Crouch
claim that Corson had any know edge whatever of, or any

participation in, any of the instant transactions. Crouch

34These sanme observations apply equally to Crouch’s assertion
that his father would testify “I had to rely on what the officers
of the association told ne.”
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apparently thought Corson could have testified to wholly unrel ated
and unexplained Florida real estate transactions—occurring both
before and after the transacti ons here at i ssue— nvol vi ng Ferguson

and Delta officer Erskine, to show “the type of person” each of

them “is. Such unrel ated transactions are at best of the nost
attenuat ed rel evance. Mreover, Ferguson has already pled guilty
to offenses involving the instant transactions, so his willingness
to do that sort of thing is hardly inconsistent with the
governnent’s likely proof at trial. Nor is there any indication
that Ferguson would deny his involvenent in the Florida
transactions, the nature of which is in any event wholly
unexpl ai ned. This is likewise the case as to Erskine; indeed,
there is no indication Erskine wll likely testify.

Finally, Crouch clains John Connally, who died June 15, 1993,
after a brief illness, would have been a favorable witness. It is
uncl ear, however, that the loss of this wwtness is attributable to
prei ndi ctment delay. Crouch was aware he m ght well be indicted
about fifteen nonths before John Connal ly di ed, but apparently took
no steps to interview himor the I|ike. Mor eover, the original
trial setting in this case was for a tine several nonths before
June 15, 1993, and there is nothing to suggest John Connally would
have been unavail able at the earlier trial setting. Nor is there
any showi ng that his testinony woul d have been favorable. Crouch
said “I feel I|ike” Connally would have testified he did not

consider hinself or the Barnes-Connally partnership |iable for the

Delta loans to Mark Connally because John Connally’s financia
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statement of sone six nonths after the |loans closed did not I|ist
them as liabilities. However, there is no showng that this
financial statenment is unavailable. Nor is there any suggestion
that either Mark Connally or Ben Barnes or the governnent wll
di spute that John Connally did not ever consider hinself or his
partnership with Ben Barnes liable on the Delta loans to Mark
Connal ly. Indeed, the governnent represented at the hearing before
the magi strate judge that “the people fromAustin who were invol ved
inthis case were Ben Barnes and Mark Connal Iy, not John Connally.”
There is no basis to assune, prior to trial, that the trial
evidence wll show otherw se. At this stage it is sinply
inpossible to tell whether John Connally’ s absence would
substantially prejudice the defense.

To the extent that Crouch nay have | ost any witnesses due to
i nproper del ay, he has not shown any resulting actual, substanti al
prejudice, and his clains of prejudice are essentially specul ative
and premature. As to lost docunentation, Crouch’s notion to
dismss admts that “the Defendant cannot point to the | oss of any
significant docunents at this tine.” And, there is no show ng that
any of the |oan docunents or closing papers are m ssing.®

Frye did not testify at the evidentiary hearing. Frye's

3Whil e Crouch’s briefs and argunent suggest that m nutes of
| oan comm ttee neetings are m ssing, such is not established by the
record. At the hearing, a docunents custodian testified it would
probably take a search of about two weeks duration to determne if
those m nutes could be |located. Just what Crouch hoped to show by
those mnutes is unclear, and there is certainly nothing to suggest
that Crouch wll not be able to show that the mnutes did not
refl ect nom nee | oans.
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former secretary, who cane to work for himin March 1987, testified
that in Septenber 1990, when he noved to a snaller office, she
threw away all his office files (except accounting files). Frye
had customarily made notes of tel ephone conversations and put them
inthese files. She had never heard of Delta before Frye testified
at the grand jury on Novenber 1992.3%€ She did not know whether or
not the Frye office files thrown away in 1990 i ncluded any rel ated

to the transactions involved in the indictnment. Wen asked if she

knew whet her Frye had any files at his house, she replied, “I don’t
think so, but I can’t say yes or no.” |t appears that all the | oan
docunents, including closing statenents and records show ng

di sbursenents, are avail able, and Frye does not contend ot herw se,
except in two particulars.?®

First, the loan docunents include a Menorandum of Profit
Partici pation Agreenent, executed by Ferguson C&D, Inc. and Frye’s
J.MG Corporation in recordable form reflecting that Ferguson
C&D, Inc. had a profit participation in one of the Delta REOtracts

Frye purchased, but not specifying the parties’ respective

%0On cross exam nation she said she was unaware that after
March 1987 Frye was involved “in a countersuit” respecting a four
mllion dollar loan at Delta. The record indicates that that
matter was settled by the property Frye purchased (as all eged
nom nee for Ferguson) being conveyed back to Delta.

3"Frye’s motion to dismss for preindictnent delay also
mentions five witnesses whomit asserts Frye is unable to | ocate,
but does not allege what they could have testified to; the notion
likewise alleges that Frye's attorney at the time of the
transactions (one H ggs) is now unable to recall them The notion
is not verified and no evidence supporting any of those allegations
was offered at the hearing before the nmagistrate judge.
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percentages of profits.®® Attorney Johnson testified that this
docunent, and certain other of the |oan docunents pertaining to
transacti ons between Frye and Ferguson (including a note and deed
of trust, in which Johnson was naned trustee, and a letter from
Delta to Ferguson C&D, Inc.), appeared to have been prepared by
him as they bore his typed initials and their format and style
were consi stent with his usual drafting of such docunents. Johnson
at the tinme the |oans closed was with the Phillips, King, Smth &
Wight aw firm which he subsequently left in March 1989, and one
of the closing statenents shows that firnms fees were paid at
closing by Frye. Johnson testified he had no recollection of any
of the transactions or of being at the closing, had never net or
known either Ferguson or Frye or Crouch, and did not know whom he
was representing in preparing the docunents.®® He stated that he
does not now have any file on any of these transactions, and does
not now recall whether he ever had such file. He never threw away
any files pertaining to Frye, Ferguson, or Delta. He had “no idea”
whether the firm he was with at the tine has any files on the
transactions in question. Attorney King—who had represented Frye
in the early stages of this prosecution and sat wwth him at the
hearing before the nmagi strate judge—was a partner in the sane | aw

firmw th Johnson at the tine of the transactions in question, but

%8There i s no evidence as to whether or not this Menorandum (or
a duplicate of it) was actually recorded.

3That Frye apparently paid his fee did not necessarily nean
he was representing Frye. Johnson did not know whether his then
firmhad ever represented Frye.
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left the firmsoneti ne before Johnson did. Johnson testified that
“ordinarily” a Profit Participation Agreenent, specifying the
profit percentages of the parties, would acconpany a Menorandum of
Profit Participation Agreenent, but he had no independent
recol l ection of ever having prepared or seen a Profit Participation
Agreenent as referred to in the Menorandum

Frye argues that he has been prejudi ced because the Profit
Partici pation Agreenent itself has been lost, and it would indicate
that he was not a nere nomi nee for Ferguson. There are severa
answers to this. In the first place, there is no direct evidence
that such an agreenent ever existed; certainly there is no
testinony that it did. Conversely, there is nothing to indicate
that the governnment will take the position that there was no such
agreenent, or that Ferguson will not admt that such an agreenent
existed (or that Ferguson or Frye hinself cannot testify to the
essential terns of the agreenent). |Indeed, there is no evidence
that such an agreenent, if it ever existed, cannot be produced at
trial. There is no evidence that Ferguson does not have the
agreenent —or, indeed, that Frye does not—or that any effort had
been nmade to search the files of the law firm Johnson was with at
the tine of the transactions.* Finally, there is nothing to
suggest that the agreenent itself would be substantially nore
hel pful to Frye than the Menorandum  The crux of the point Frye

seeks to make—that he retained a continuing interest in the

OWhi l e Johnson’s testinony suggests that the firm had
di ssol ved not long after he left in March 1989, he al so stated that
he knew “they stored sone files off canpus.”
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property with Ferguson— s nmade by the Menorandumitself. At this
stage, Frye's claim of prejudice respecting the alleged Profit
Partici pation Agreenent is essentially specul ative.

Frye’ s second claimof prejudice relates to the original of “a
wai ver of notice of special neeting of directors” of Frye's J.MG
Fi nanci al Corporation that was submtted in connection with the
application to Delta for the $3,950,000 loan to Frye and J.MG to
purchase Delta REO. The governnent had apparently been unable to
| ocate the original of the waiver of notice, but had a Xerox copy
of it as purportedly signed by attorney Dunn. |t al so appears that
Dunn had inforned the authorities that he had not signed the
docunent and that his purported signature on it was not in fact
hi s. Frye asserts that the loss of the original is prejudicial
because handwiting anal ysis cannot be perforned on a copy to show

that Frye did not forge Dunn's signature.* This is assertedly

“1This contention is entirely based on FBI Agent Kettler’s
testinony as foll ows:

“Q [Frye' s counsel] Al right. Tell nme whether or not
you have ever presented this docunent to the FBI for a
handwiting analysis to determ ne whether M ke Frye was
or was not the author of this thing that purports to say
Abe Dunn.

A. No, we haven't

Q And tell the Court why you haven't.

A It’s a copy.
Q And you can’t do a handwiting analysis not froma
copy?

A Not very well.”

In response to Frye’'s counsel’s further suggestion that “we
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relevant to count 18, which charges Crouch and Frye with false
statenents to Delta in connection withits $3, 950,000 | oan to Frye,
contrary to section 1014, because
“[t]he [loan] application and corporate mnutes were
materially false in that they purport to represent the
intent of the defendant M chael J. Frye that he and his
corporation be held liable for repaynent of the debt,
when t he def endants [ Crouch and Frye] then and there well
knew t hat defendant M chael J. Frye was a nere nom nee
borrower who believed hinself and his conpany to have no
actual liability on the note. Additionally, the
corporate mnutes were false in that no such director’s
neeting was actually hel d.”*
Again, Frye’'s clainms of prejudice in this connection are at this
stage specul ative at best. To begin wth, there is sinply no
sufficient showing that a handwiting analysis could not be
performed, and indeed none had even been attenpted (see note 41,
supra). Moreover, there is absolutely nothing to indicate that the
governnment will nake any attenpt to prove that Frye forged Dunn’s

signature, or even that Dunn’s purported signature was not his.

can't even submt it for a handwiting analysis,” Kettler
responded:

“A. I'’mnot saying that. There nay be sone handwiti ng

anal yses people that will work with copies, but our

people in our |aboratory prefer originals.
Q And in fact, they won’t work with copies; right?

A. | don’t know. | doubt it, but | don’t know for
sure. | don’'t think they would.”

There was no evidence that any handwiting expert had ever
exam ned the copy or opined that no handwiting anal ysis could be
based on it.

42Count 18 al so al |l eged that the purpose of this “noni nee | oan”
was “to avoid loans to one borrower limtations.” As previously
i ndi cated, the governnent’s theory of the case was that the rea
borrower, for whom Frye was nom nee, was Ferguson

56



| ndeed, evidence that Dunn’s signature on the notice was false is
nei t her necessary nor sufficient to prove that “no such directors’
nmeeting actually was held” as alleged in count 18. Finally, proof
that no director’s neeting was held is wholly unnecessary to
convi ction on count 18, which in substance rests on the conpletely
unrel ated “nom nee” allegation, as does the governnent’s entire
theory of the case. W note in this connection that the governnent
has never taken the position that the |oan papers were not
adequat el y worded and si gned so as to bind Frye personal ly, or that
t hey were not adequate to bind his corporation, whether or not the
directors’ neeting in question actually occurred. And, Frye has
pending in the district court a notion to strike the count 18
directors’ neeting allegation on the grounds that it is inmterial,
and ruling thereon has been postponed until trial.* Even if there
were potential prejudice to Frye in this connection, it could be
entirely obviated by striking fromcount 18 the allegation as to
the directors’ neeting—which would | eave the plainly main thrust
of that count wholly intact—and/or by excluding proof as to the
verity of Dunn’s signature on the notice. Dismssing the entire
indictnment prior to trial is plainly uncalled for.

Frye's other assertions of prejudice are equally unavailing.*

“*Frye’s notion points out that the failure of the board to
approve “could not, as a matter of |aw, have been raised as a
defense by the borrower corporation,” citing Texas Business
Corporation Act Art. 2.04(B). The governnent has never disputed
this, and has only argued that ruling should be deferred to trial.

“Wth respect to Frye's possible |oss of notes of tel ephone
conversations, Frye has referred to a nenorandum by FHLB exam ner
M nms of a conversation (whether by telephone is not clear) wth
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Nei t her Frye nor Crouch has di scharged the burden, especially
heavy prior to trial, of showng that at trial they alnobst
certainly will suffer substantial, actual prejudice by reason of
the cl ai ned undue delay in the return of the indictnment. No nore
t han potential, specul ative prejudice is showmn. To the extent that
the district court found otherwi se, its findings are not supported
by the record and are clearly erroneous. Wile events at trial may

denonstrate actual and substantial prejudice, at present Frye' s and

Frye on July 23, 1986. However, before the nmagistrate judge

Frye’s counsel took the position that this nenorandum did not
incrimnate Frye, stating “. . . it nowhere says that M ke Frye was
a nomnee. It does say that Crouch and Ferguson put the whol e deal
together and he [Frye] didn’t even have to go to Delta to sign the
| oan papers, which is all true.” W have no assurance that M ns
Wil testify as to what was said in this conversation in any nmanner
i nconsistent with this characterization of it by Frye' s counsel.

Frye al so i ntroduced testinony by attorney Knobl ock, who wote
letters in June 1986, purportedly on behalf of J.MG Financial, to
Ferguson and Crouch. The letters were on the | etterhead of anot her
attorney wi th whom Knobl ock of fi ced. Knobl ock, on bei ng shown the
letters, said he recognized the signature as his. He stated that
he had represented J. MG “just for a brief period of tinme in
1986.” He cane to do so at the request of one Dan Croft, a self-
enpl oyed nortgage broker. He wote the letters follow ng a neeting
with Croft, and an attorney Knobl ock did not know, who purported to

represent Ferguson, “and sone other individual that was
representing J.MG, | don't recall the nanme.” He thinks Croft
told himto wite the letters. It nmust not have been Frye, because

Knobl ock testified he did not know Frye and had never net or seen
himprior to testifying at the hearing before the nmagi strate judge.
He did not know Crouch or who he was. He had net Ferguson. The
letter to Crouch, at Crouch’s law firm concerned the Delta
$3, 950,000 loan to J.M G and states, “It was the understandi ng and
information of JMsthat this transaction was to facilitate a sale
fromDelta to an undi scl osed purchaser, being M. R B. Ferguson.”
Knobl ock di sposed of all his JJ.MG files in 1991. However, there
is no evidence as to what those files mght have contained.
Knobl ock did testify that he could not say he ever saw a file
containing those letters. This testinony does not establish
prejudice to Frye. |t rather suggests that the governnent nmay have
adifficult tinmetying Fryetothe letters. Howthis wll all play
out at trial cannot now be reliably ascertained.
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Crouch’s clains are prenmature.
CONCLUSI ON

We summari ze our hol di ngs.

W reject the Townl ey balancing test and hold that where an
indictment is returned wthin the statute of I|imtations,
prei ndi ct mrent del ay does not vi ol ate due process unl ess that del ay,
in addition to prejudicing the accused, was intentionally brought
about by the governnent for the purpose of gaining sone tactical
advant age over the accused in the contenpl ated prosecution or for
sone other bad faith purpose. The district court having declined
to make any such finding of bad faith,* accordingly erred in
granting the notion to dismss the indictnent for preindictnent
del ay.

We further hold that preindictnent delay does not entitle the
accused to dismssal of the indictnent on due process grounds
unl ess he denonstrates that the inproper delay caused actual,
substantial prejudice to his defense. The requisite prejudice may
not be presuned, rebuttably or otherwi se, nerely fromthe | ength of
the delay, and the district court erred in holding to the contrary
and in partially relying on presuned prejudice. Moreover, because
actual, substantial prejudice to the defense at trial is required,
a show ng of nere potential or possible trial prejudice does not

suffice. This nmeans that dism ssal on such a basis prior to trial

“®As noted, the district court correctly recognized that the
record “wll not justify” any such finding of bad faith. However,
because of discovery and evidentiary |limtations inposed by the
magi strate judge, the district court declined to rule out
governnental bad faith.
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will rarely (if ever) be appropriate. |In all but the clearest and
nmost i ndi sputable cases, the district court, even though inclined
to grant such a notion, shoul d neverthel ess normally w t hhol d doi ng
so until after verdict, when the assessnent of actual, substanti al
trial prejudice can nore accurately be nade. Here the evidence is
whol ly insufficient to sustain a finding that Crouch and Frye
W Il —not nerely i kely mmy—suffer actual and substantial prejudice
to their defense at trial. To the extent the district court found
to the contrary, its findings are clearly erroneous. “Events of
the trial may denonstrate actual prejudice, but at the present tinme
appel l ees’ due process clains are speculative and premature.”
Marion at 466.

We accordingly reverse the district court’s order dism ssing
the indictnent and remand for further proceedings consistent

herew t h. 46

REVERSED and REMANDED

46The district court shall not grant the notion to disniss
unl ess and until the events of trial denonstrate, and the court
finds, actual and substantial trial prejudice to the defense as the
result of inproper and undue del ay, and al so finds, on the basis of
adequate additional evidence, that the delay was intentionally
brought about by the governnent for the purpose of gaining sone
tactical advantage over the defendants or for sone other bad faith
pur pose.
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