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Appeal from the United States District Court for the Wstern
District of Texas.

Bef ore SM TH and BARKSDALE, Circuit Judges, and WALTER," District
Judge.

PER CURI AM

The district court rejected Julius Wl kes's notion to vacate,
correct, or set aside his sentence pursuant to 28 U S.C. § 2255.
Finding no error, we affirm

| .

I n Septenber 1991, with Wlkes's witten consent, two police
of ficers in Waco searched his car and found four ounces of "crack"
cocai ne and $2295. W/ kes was arrested and charged wi th possessi on
withintent to distribute "crack"” cocaine in violation of 21 U S.C
§ 841(a)(1).

In January 1992, Wlkes pled guilty to a superseding
information for possession of "crack" cocaine with intent to
di stribute. At the hearing, he was represented by an attorney,

acknowl edged the plea agreenent, and waived indictnent. He was
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sentenced to a termof 121 nonths' inprisonnent, a five-year term
of supervised rel ease, and a mandatory $50 speci al assessnment. He
al so waived his right to appeal his sentence on direct appeal and
agreed "not to contest his sentence or the manner in which it was
determ ned in any post-conviction proceeding, including, but not
limted to, a proceeding under 28 U S.C. 8§ 2255." The district
court granted a notion permtting Wl kes to appeal, but this court
di sm ssed the appeal for lack of jurisdiction.

I n Oct ober 1992, Wl kes filed a notion to vacate, correct, or
set aside his sentence pursuant to § 2255. He contended (1) that
his trial attorney rendered ineffective assistance of counsel by
failing to file an appeal or advise himof tine Ilimtations for
filing such appeal; (2) that his waiver of appeal was not
knowi ngly, voluntarily, and intelligently made; and (3) that the
federal sentencing guidelines are unconstitutionally vague.

The district court denied WIlkes's § 2255 petition. W
reverse the denial of a 8§ 2255 notion only if it is clearly
erroneous. Hall v. Mggio, 697 F.2d 641, 643 (5th G r.1983).

1.

W note at the outset that while we construe pro se pl eadi ngs
liberally, pro selitigants, like all other parties, must abide by
the Federal Rules of Appellate Procedure. Under FeD. R App. P.
28(a)(4), WIlkes nust identify "the facts relevant to the issues
presented for review, with appropriate references to the record,"”
or to record excerpts filed in an appendi x, FED. R Arpr. P. 28(e),

30(c). Local rules simlarly provide that "[e]very assertion in



briefs regarding matter in the record shall be supported by a
reference to the page nunber of the original record where the
matter relied upon is to be found." 5THCR R 28.2.3.

Wl kes has not conplied with the requirenents of the rules.
For instance, he contends that the superseding information failed
to specify the type and quantity of drug he possessed. He does not
identify where the record substantiates this charge. Failure to
conply with the rules of this court regarding the contents of
briefs can be grounds for dismssing a party's clains. 5THCQR R
42. 3. 2.

L1l

W1l kes contends that he received ineffective assistance of
counsel because his attorney failed to object to alleged
i naccuracies in the presentence report ("PSR') and that his
attorney failed to appeal his conviction or to informWI kes of his
ability to appeal. He also contends that his guilty plea was
involuntary and/or a result of ineffective assistance and of
counsel's failure to advise him of the contents of the plea
agr eenment .

In his plea agreenent, Wl kes waived all rights to appeal his
sentence and wai ved any post-conviction relief available under 28
US C 8§ 2255, including this appeal. Under United States v.
Mel ancon, 972 F.2d 566, 567 (5th Cir.1992), a defendant can waive
his right to appeal as part of a plea agreenent if the waiver is
informed and voluntary. "It is up to the district court to insure

that the defendant fully understands [his] right to appeal and the



consequences of waiving that right." United States v. Baty, 980
F.2d 977, 979 (5th G r.1992).

We are aware of no caselawfromthis circuit squarely hol di ng
that 8 2255 relief may be waived in a plea agreenent. But, we see
no principled neans of di stingui shing such a wai ver fromthe wai ver
of aright to appeal. As a general matter, therefore—and at | east
under the facts and circunstances of this case—an inforned and
vol untary wai ver of post-convictionrelief is effective to bar such
relief. Such a waiver may not always apply to a collateral attack
based upon i neffective assi stance of counsel, see United States v.
Abarca, 985 F.2d 1012, 1014 (9th Cr.1993), cert. denied, --- U S
----, 113 S C. 2980, 125 L.Ed.2d 677 (1993), but here the
appropri ateness of the waiver is beyond question.

Specifically, the district court found that Wlkes fully
understood the waiver of his right to bring an appeal and wai ved
post -conviction notions at the tinme the plea was accepted. WI kes
attested that he fully understood and voluntarily approved of his
pl ea. "Solemm declarations in open court <carry a strong
presunption of verity." Blackledge v. Allison, 431 U. S. 63, 73-74,
97 S.Ct. 1621, 1629, 52 L.Ed.2d 136 (1977). By contrast, he has
provi ded no evi dence that he did not understand the consequences of
his actions. W Ikes's attorney cannot be consi dered deficient for
failing to raise clains knowingly and voluntarily waived in the
process of plea bargaining.

Under the plea agreenent, WIlkes retained the ability to

appeal only an upward departure. The maxi num sentence prescri bed



for 8§ 841(a)(l) is twenty years' inprisonnent, five years'
supervised release, a fine of $1,000,000, and a $50 special
assessnment. 21 U.S.C. 8§ 841(b)(1)(C. WIkes was sentenced to 121
nmont hs' inprisonnment, five years' supervised release, and a $50
speci al assessnent. H's sentence falls within the acceptable
range, and no upward departure was inposed. No ineffective
assi stance can result froma failure to appeal his sentence as an
i nappropriate upward departure. "Counsel is not deficient for, and
prej udi ce does not issue from failuretoraise alegally neritless
claim" Smth v. Puckett, 907 F.2d 581, 585 n. 6 (5th Cr.1990),
cert. denied, 498 U S. 1033, 111 S.Ct. 694, 112 L. Ed. 2d 685 (1991).

Wl kes is bound by his plea agreenent. The denial of his 8§

2255 notion, accordingly, is AFFI RVED



