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Appeal from the United States District Court for the Wstern
District of Texas.

Before DUHE and EMLIO M GARZA, Circuit Judges, and BLACK,
District Judge.

EMLIOM GARZA, Crcuit Judge:

This is an appeal froma jury verdict for the plaintiffs,
Donal d and Joe Roberts ("the Roberts"), in an action for fraud and
negligent m srepresentations. The jury awarded the Roberts
$69, 154. 40 in damages, finding that enployees of the United New
Mexi co Bank ("the Bank") had nade both fraudul ent and negli gent
m srepresentations to the Roberts. The Bank now appeal s, and we
affirm

I

Donal d Roberts owns an O egon-based plant research conpany
t hat researches, devel ops, and produces cori ander and ot her spices.
In 1987, Roberts, who had been commercially cultivating coriander
in Oregon since 1982, began exam ning the possibility of grow ng

coriander in West Texas because of the relatively |onger grow ng

"Chi ef Judge of the Northern District of Texas, sitting by
desi gnati on.



season there. Roberts, along with Joe Roberts, his brother,
successfully cultivated two test plots of coriander near El Paso
and Van Horn, Texas. Based on their success, the Roberts began
searching for farmand that could accommpbdate a |arge-scale
production of coriander.

Joe Roberts, after learning that the Bank owned property in
the Dell Cty area, contacted the Bank and inquired about the
land's availability. Roberts subsequently nmet wth two Bank
enpl oyees—Mel vin Adans, whomthe Bank hired to liquidate its rea
estate holdings, and J. Wesley WIlis, a senior vice-president—+o
di scuss leasing the land.! Roberts testified that Adans told him
that the farmconsisted of "very good | and [with] very good water."
Adans al so provided Roberts with a witten appraisal of the farm
prepared for the Bank; the appraisal described the farm as being
“highly productive" with "good" quality well-water. The Roberts
eventual ly decided to | ease part of the west farmin March 1989.

The Roberts attenpted to grow three coriander crops.
Unfortunately, however, the coriander plants died before maturity
each tinme. After the last crop died, the Roberts sued the Bank
alleging that the salt content of the soil and the well-water
caused the crops to fail. Evidence adduced at trial established
that the three wells on the | eased | and cont ai ned bet ween 3, 000 and

4,000 parts per mllion ("ppm') of salt, "good" wells in the Del

The land at issue was referred to at trial as "the Estes
farm" The farm which the Bank obtained in July 1987, actually
consisted of two separate farns—the east farmand the west farm
The Roberts actually leased tracts 13, 14, and 15, which were
| ocated on the west farm



City area average only 1,700 ppm of salt, and "average" wells
contain between 2,500 and 2,700 ppm Based on that evidence, the
jury found that the statenents made by the Bank as to the land's
productivity and the quality of the water supply constituted both
fraudul ent and negligent m srepresentati ons and awar ded t he Roberts
their out-of-pocket costs. The Bank, which had noved for judgnent
as a matter of |aw at the close of the evidence, noved for judgnent
notw t hstandi ng the verdict. The district court denied the Bank's
nmotion, and the Bank appeals, arguing that the Roberts failed to
carry their burden on several key issues at trial.
I
Under Texas law, a plaintiff may recover for fraud upon

establ i shing that:

(1) a material representation was nmade; (2) it was fal se when

made; (3) the speaker knew it was false, or nade it

reckl essly w thout know edge of its truth and as a positive

assertion; (4) the speaker nade it with the intent that it

shoul d be acted upon; and (5) the party acted in reliance and

suffered injury as a result.
Beijing Metals & Mnerals I nport/Export Corp. v. Anmerican Busi ness
Cr., Inc., 993 F.2d 1178, 1185 (5th G r.1993); Boggan v. Data
Sys. Network Corp., 969 F.2d 149, 151-52 (5th GCir.1992).
Additionally, "to establish fraud, [the plaintiff] nust show that

its reliance on [the defendant's] representations was justifiable

as well as actual."? Beijing Metals, 993 F.2d at 1186. "To

2Justifiable reliance is also an el enent of negligent
representation.” Haralson v. E.F. Hutton Goup, Inc., 919 F.2d
1014, 1025 n. 5 (5th Cr.1990). Courts, however, tend to "equate
unjustifiable reliance in a negligent m srepresentati on context
with contributory negligence," a stricter standard than that
applicable in an action for common |law fraud. Id. (citing, inter
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determne justifiability, courts inquire whether—given [the]
plaintiff's individual characteristics, abilities, and appreciation
of facts and circunstances at or before the tinme of the alleged
fraud—+t is extrenely unlikely that there is actual reliance on the
plaintiff's part." Haralson v. E.F. Hutton Goup, Inc., 919 F. 2d
1014, 1026 (5th Cr.1990). The Bank argues that the evidence is
insufficient to sustain the jury's finding of fraud because the
Roberts failed to prove both that the Bank nade any
m srepresentations and that they justifiably relied on any
st at enent s nade by Bank enpl oyees al |l eged to be m srepresentations.

On appeal, we enploy the sane standard used by the district
court inreview ng the Bank's notion: we "nust reviewthe evidence
inthe light and with all reasonabl e inferences nost favorable to
the party opposing the directed verdi ct or judgnent notw t hst andi ng
the verdict." Fruge v. Penrod Drilling Co., 918 F.2d 1163, 1165-66
(5th Gr.1990); see also Boeing Co. v. Shipman, 411 F. 2d 365, 374-
75 (5th Gr.1969) (en banc). This standard of review

is exacting. The verdict nust be upheld unless the facts and

i nferences point so strongly and so overwhel mngly in favor of
one party that reasonable [persons] could not arrive at any

verdict to the contrary. |If there is evidence of such quality
and wei ght that reasonable and fair m nded [persons] in the
exercise of inpartial judgnment mght reach different

conclusions, the jury function nust not be invaded.

Western Co. of North Am v. United States, 699 F.2d 264, 276 (5th

alia, Blue Bell, Inc. v. Peat, Marwick, Mtchell & Co., 715
S.W2d 408, 415 (Tex. App.—ballas 1986, wit ref'd n.r.e.)).
Because we uphold the jury's finding that the Bank nade
fraudul ent m srepresentations to the Roberts, see infra, we need
not address the issue whether the Bank al so made any negli gent

m srepresent ati ons.



Cr.), cert. denied, 464 U S 892, 104 S.Ct. 237, 78 L.Ed.2d 228
(1983). W review questions of |aw, however, de novo. Nealy v.
Ham [ ton, 837 F.2d 210, 211 (5th Cr. 1988).

A

The Bank initially contends that the statenents regarding the
farms productivity and the quality of the water were opinions,
whi ch cannot constitute actionable m srepresentati ons under Texas
| aw. However, "[r]epresentations as to matters not equally opento
parties are legally statenents of fact and not opinions." Wight
v. Carpenter, 579 S.W2d 575, 580 (Tex.C v.App.—€orpus Christi
1979, wit ref'd n.r.e.); see also Haralson, 919 F.2d at 1029
(finding that representations as to the value of a financial
institution were not statenments of opinion "given [the def endant’ s]
superior access to information"). The record adequately
denonstrates that the facts concerning the quality of the water
were not equally available to the Bank and the Roberts. For
exanpl e, the Bank had owned the property for approximately twenty
mont hs before the Roberts sought to lease it, and Adans had been
told by Bank enployee Larry Brewton® that the water on the |eased
|l and was "really bad" and that the Bank should sell that |and at
any price because of the water problem The Roberts, on the other
hand, presented evidence denonstrating that they could not have

di scovered the water problenms w thout paying over $7,000. See

The farm s previous owners had hired Brewmton to nanage the
farmin 1980. The Bank retained Brewton in that capacity when it
obtained the farmin 1987.



Wight, 579 S . W2d at 580 (noting that the plaintiff hone
purchasers "could not have easily discovered the rotten roof
because of the foliage hanging over it at the tinme of contract").
Accordingly, we find that the statenents nade about the water
quality constitute acti onabl e statenents of fact about the present
condition of the land. See Commonwealth Mortgage Corp. v. First
Nati onw de Bank, 873 F.2d 859, 865 (5th Cir.1989) (finding a
statenent that certain property was "an excellent |ocation" to be
"an assertion about the present condition of the land"); G braltar
Sav. v. LDBrinkman Corp., 860 F.2d 1275, 1301 (5th GCir.1988)
(finding a representation that a business was "ongoing and
successful"™ to be "unanbi guous declarations of positive fact"),
cert. denied, 490 U S 1091, 109 S. C. 2432, 104 L.Ed.2d 988
(1989).
2
The Bank further argues that even if it did nake any
representations as to the farms soil and water quality, those
representations were true statenents as to the farm s average wat er
and soil quality. To bolster its argunent, the Bank points out
that any statenents nade about the farmpertained to the farmas a
whol e and not to the tracts of |and | eased by the Roberts and that
the average water quality of the Estes farms eleven wells was
"good. "
As an initial matter, we note the Bank represented that the
"West Farm [was] highly productive" and that the Estes farms

"[w ater quality [was] good." Nei t her the appraisal nor Adans



indicated to the Roberts that these representations were true only
as to the average productivity and water quality of the farm
Moreover, "[a] representation literally true is actionable if
designed to create an i npression substantially false." State Nat'l
Bank v. Farah Mg. Co., 678 S.W2d 661, 681 (Tex. App. —El Paso 1984,
wit dismid by agreenent of the parties); see also Comonwealth
Mortgage, 873 F.2d at 865; Blanton v. Shernman Conpress Co., 256
S.W2d 884, 887 (Tex.C v.App.—-ballas 1953, no wit). In the
context of this case, it was wthin the province of the jury to
find that the Bank's representations were designed to create a
substantially false inpression. Accordi ngly, regardless of the
literal truth of the statenents, the jury coul d reasonably concl ude
that the Bank's description of the property was designed to m sl ead
and, hence, constituted fraudulent m srepresentations. See
Commonweal th Mortgage, 873 F.2d at 865.
B
1

The Bank, without citing any authority, next contends that
because Donald Roberts was a coriander expert and the Bank's
enpl oyees were not, the Roberts "could not justifiably rely on any
representations [rmade] by the Bank." However, the nere fact that
Roberts was an expert regarding coriander does not preclude a
recovery for fraudul ent m srepresentations as to the nature of the
farm and its water supply. Cf. Kolb v. Texas Enployers' Ins
Ass' n, 585 S. W 2d 870, 872 (Tex. G v. App. Fexarkana 1979, wit ref'd

n.r.e.) (where the plaintiff in a fraudul ent representati on action



defeated the defendant's notion for sunmary judgnent because the
reason why the plaintiff consulted an expert did not relate to the
defendant's m srepresentations). Moreover, even if the Roberts
contended only that the Bank fraudul ently m srepresented sone fact
about coriander production, an action for fraud woul d not be barred
as a matter of law.* Cf. Haralson, 919 F.2d at 1026 (noting that
the plaintiff's individual characteristics and abilities are
factors relevant to determ ning whether the plaintiff actually and
justifiably relied). Thus, here—where the m srepresentati on went
to the nature of the land and its water and not to any natter
specifically related to coriander—+eliance is not barred as a
matter of law sinply because Donald Roberts had substanti al

experience with the production of coriander. I nstead, the

“ln Lut heran Brotherhood v. Kidder Peabody & Co., 829 S. W2d
300 (Tex. App. —Fexar kana), judgnent set aside and cause renmanded
for rendition of agreed judgnent, 840 S.W2d 384 (1992), the
plaintiffs alleged that the defendant sold worthless corporate
bonds to the plaintiffs by negligently and fraudul ently making
m srepresentations of material facts. The court rejected the
defendant's argunent that the plaintiffs were barred from
claimng reliance on the m srepresentati on because they were
sophi sticated investors:

[ T]he fact that investors are sophisticated and
experienced ... does not preclude, as a matter of |aw,
their recovery for fraudul ent m srepresentations.

Rat her, the investors' sophistication and experience
are material evidence on the issue of reliance. If an
investor is sufficiently sophisticated and experienced,
that nmay be evidence that he did not rely on the
seller's representations but on his own expertise. The
degree of sophistication is evidence for the trier of
fact to consider in deciding the issue of reasonable or
justifiable reliance.

ld. at 308 (citing Bykowicz v. Pulte Hone Corp., 950 F.2d
1046 (5th Gr.1992); Laird v. Integrated Resources, |Inc.
897 F.2d 826 (5th Cir.1990)).
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exi stence of any expertise or sophistication was a circunstance
considered by the jury when it determned that the Roberts
justifiably relied upon the Bank's m srepresentations.
2
The Bank further argues that the Roberts are barred from
asserting reliance on the Bank's m srepresentations because the
Roberts "were aware of facts that should have put them on
reasonable inquiry as to the condition of the property and its
groundwater." The Bank asserts that the Roberts received notice of
possi bl e problens with the farmand its water supply from (1) the
apprai sal supplied by the Bank, (2) the inspection of the farm
undertaken by the Roberts, and (3) comments made by Bank enpl oyee
Larry Brewton. The Roberts, not surprisingly, contend that they
were not aware of any facts suggesting that soil or water problens
exi st ed.
In Texas, a plaintiff's "failure to inspect or to investigate
w Il not defeat an action in fraud [ because t] he defrauded party is
entitled to rely on the fraudulent party's representations.”
Kerrville HRH, Inc. v. Cty of Kerrville, 803 S . W2d 377, 385
(Tex. App. —San Antoni o 1990, wit denied). However, "know edge of
facts that would lead a reasonably prudent person to conduct
further inquiry to clarify a msinpression or reveal a
m srepresentation can be deenmed equivalent to know edge of the
truth.” G braltar, 860 F.2d at 1303. This duty of inquiry
"extends only to those matters that are fairly suggested by facts

that are actually known, rather than circunstances that nerely



arouse suspicion in the mnd of a reasonably prudent person.’
Holmes v. P.K Pipe & Tubing, Inc., 856 S W2d 530, 543
(Tex. App. —Houston [1st Dist.] 1993); see also Lang v. Lee, 777
S.W2d 158, 163 (Tex. App. —ballas 1989, no wit).

Viewing the evidence in the light and with all reasonable
i nferences nost favorable to the Roberts, the record evidence
indicates that the Roberts did not possess know edge of facts
sufficient to | ead a reasonably prudent person to conduct further
i nquiry. For exanple, while the appraisal warned of several
probl ens associated with the location of the farm and the farm
itself, it failed to retreat in any way fromits concl usion that
the farm was highly productive and the water supply was of good
quality. The Roberts, through their inspection of the farm also
did not | earn of any facts suggesting that further inquiry into the
salt content of the land or wells was necessary. Finally, although
Brewton told Joe Roberts that two of the wells on the |eased | and
were "relatively salty" and i ntended that statenent to be a warni ng
not to lease that land, the jury was entitled to infer, based on
the Bank's prior m srepresentations, that Brewton's statenent woul d
not |ead a reasonably prudent person to conduct further inquiry.?®
Moreover, the evidence adequately denonstrates that the Roberts
coul d not have reasonably discovered the high salt content of the
water. See part Il1.A 1 supra; see also Wight, 579 S.W2d at 580

(noting that the plaintiff home purchasers "could not have easily

SBrewton also testified that it was possible that Joe
Roberts woul d not have perceived his comments to be a warning.
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di scovered the rotten roof because of the foliage hangi ng over it
at the tinme of contract"). Al t hough the issue of justifiable

reliance is close, we cannot say that "the facts and inferences
point so strongly and overwhelmngly in favor of [the Bank] that
[we believe] that reasonable [persons] could not arrive at any

verdict to the contrary.' G anberry v. OBarr, 866 F.2d 112, 113
(5th Gr.1988) (quoting Wstern Co., 699 F.2d at 276).
Accordingly, we wuphold the jury's finding that the Roberts
justifiably relied on the Bank's representations.
11

The Bank next asserts that because the Roberts undertook
their own investigation regarding the leased tracts, they are
barred as a matter of law from alleging any reliance upon the
Bank' s representations. This assertion, however, "is too broad a
statenent of the rule. The [actual] rule is that one cannot
recover for fraudulent representations when he knows the
representation is false, or when he has relied solely on his own
investigation rather than on the representations of the other
party." Lutheran Bhd., 829 S.W2d at 308; see also Bernstein v.
Portland Sav. & Loan Ass'n, 850 S.W2d 694, 713 (Tex.App.—€orpus

Christi 1993, wit denied) (sane).® After reviewi ng the record, we

The Bank cites Chitsey v. National Lloyd's Ins. Co., 698
S.W2d 766, 769 (Tex.App.-Austin 1985), aff'd on other grounds,
738 S.W2d 641 (Tex.1987), and Lauglin v. FDIC, 657 S.W2d 477,
483 (Tex. App. —Fyler 1983, no wit), as support for the principle
that "when a person nakes his own investigation of the facts, he
cannot, as a matter of law, be said to have relied upon the
m srepresentations of others.” Both of those cases, in turn,
relied on Kolb v. Texas Enployers' Ins. Ass'n, 585 S. W2d 870,
872 (Tex. G v. App. —Fexarkana 1979, wit ref'd n.r.e.), "a case

11



find that the evidence presented at trial supports the jury's
verdict that the Roberts relied on the Bank's m srepresentations
and not solely on their inspection of the leased I|and.’
Accordingly, we reject the Bank's contention that the Roberts are
barred as a matter of law fromrelying on the m srepresentations
made by the Bank's enpl oyees.
|V

The Bank's final contention is that the Roberts failed "to
present evidence that the coriander crop failed as a result of
salty soil or salty water." However, Donal d Roberts, whomt he Bank
concedes to be an expert regarding coriander, testified that the
crop did not fail because of disease, insects, or a lack of

wat ering; 1instead, Roberts testified that the crop fail ed because

which did not state the proposition nearly so strongly."
Bernstein, 850 S W2d at 712. Mreover, both Bernstein, 850
S.W2d at 712-13, and Lut heran Brotherhood, 829 S.W2d at 308,
rejected the cases cited by the Bank as "too broad." W agree
and choose to follow the nore persuasive reasoning of Bernstein
and Lut heran Brot herhood. See also Canden Mach. & Tool, Inc. v.
Cascade Co., --- SSW2d ----, ----, 1993 W 528425, *5

(Tex. App. —Ft. Worth Dec. 23, 1993) ("when a person nmakes his own
i nvestigation of the facts, and knows the representations to be
fal se, he cannot, as a matter of law, be said to have relied upon
the m srepresentations of another") (enphasis added); cf. Koral

I ndus. v. Security-Connecticut Life Ins. Co., 802 S.W2d 650, 651
(Tex.1990) (noting that "only the [defendant's] actual know edge
of the m srepresentations woul d have destroyed its defense of
fraud").

‘Moreover, we note that the inspection undertaken by the
Roberts and Lynn Gentry, whomthe Roberts hired to performthe
actual farmng duties, was not undertaken to determne the salt
content of the water or soil, but instead to determ ne which of
the farms various tracts would be the easiest for Gentry to
farm Cf. Kolb, 585 S.W2d at 872 (where the plaintiff defeated
the defendant's notion for sunmary judgnent because the reason
why the plaintiff consulted an expert did not relate to the
defendant's m srepresentations).
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the salt content of the soil and the well water was too high.
Wil e the Bank appears to challenge Roberts's credibility, "such
credibility choices are the jury's, not ours.” Gbraltar, 860 F. 2d
at 1303; see also Redditt v. Mssissippi Extended Care Cirs.,
Inc., 718 F.2d 1381, 1386 (5th G r.1983) ("It is not the function
of this court to nmake credibility choices and findings of fact.").
Moreover, the jury's decision to credit Roberts is understandabl e
given the Bank's apparently strategic decision not to introduce
expert testinony refuting the conclusion reached by Roberts.
Consequently, we will not disturb the jury's finding that the | oss
suffered by the Roberts was proximtely caused by the Bank's
m srepresentations of material fact.
\%
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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