IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

SN
No. 93-8034

SN
ALTON MONTGOVERY,
Pl ai ntiff-Appellant,

ver sus

O A "BOB" BROOKSHI RE, Sheriff of
Ector County, Texas, and ECTOR COUNTY,
TEXAS,

Def endant s- Appel | ees.

S$3333333333111333))))))))Q

Appeal fromthe United States District Court for the
Western District of Texas

S))))))))))))))))))))))))Q
( Sept enber 23, 94)

Bef ore GARWOOD, DAVIS and SMTH, Ci rcuit Judges.

GARWOOD, Circuit Judge:

Def endant - appel | ee Ector County Sheriff O A "Bob" Brookshire
(Sheriff Brookshire) fired plaintiff-appellant Deputy Alton
Mont gonery (Mont gonery). Mont gonery brought civil rights, age
discrimnation, and First Anendnent clains against Sheriff
Brookshire and Ector County. The district court dism ssed the
civil rights clains and granted summary judgnent in favor of the

def endants on the age discrimnation and First Anmendnent clains.

Mont gonery appeal s only the district court's order granting sunmary



judgnent on the age discrimnation claim W reverse the district
court's grant of sunmmary judgnent on that claim and remand the
cause.
Facts and Proceedi ngs Bel ow

Sheriff Brookshire hired Mntgonery in 1982 as a deputy
sheriff to investigate all eged hot check and fraud violations. In
July 1991, after receiving a telephone call from his daughter
conpl ai ni ng of unauthorized entry into her hone by her ex-husband,
Jinmmy Browning, Montgonery prepared a crinme report and had a
warrant issued for his ex-son-in-law s arrest. On Novenber 25,
1991, Jimmy Browning was served with the warrant for his arrest
when he appeared in court concerning child support arrearage. That
sane day, Sheriff Brookshire called Montgonery into his office to
di scuss the Browning case and the Sheriff's Departnent's policy
agai nst officers working on cases for famly nenbers. Montgonery
responded: "If you force ne to nmake a choice, ny famly cones
first, and the Sheriff's Departnent can go to hell." The foll ow ng
day, Sheriff Brookshire term nated Montgonery's enploynent with the
Ector County Sheriff's Departnent.

Montgonery filed an action against Sheriff Brookshire and
Ect or County seeking damages for civil rights violations under 42
US C § 1983 as a result of his termnation, and thereafter he
anended his conplaint to include clains for danages under the Age
Di scrimnation in Enploynent Act (ADEA), 29 U. S.C. 8§ 621, et seq.,
and the First Amendnment to the United States Constitution. The

district court dismssed Mntgonery's civil rights clains and



subsequent|y i ssued an order granting summary judgnent in favor of
the defendants on the remaining clainms. Mntgonery abandoned his
appeal of the First Anmendnent claim and thus only appeal ed the
district court's grant of summary judgnment concerning the ADEA.
The district court based its sunmary judgnent on the ADEA cl ai mon
the conclusion that Mntgonery cane within the "personal staff”
exception to the ADEA. We find the record insufficient to support
this determnation, and, accordingly, we reverse the summry
judgnent on the ADEA claim and remand the cause for further
pr oceedi ngs.
Di scussi on

This Court reviews a grant of sunmary judgenent de novo. Exxon
Corp. v. Burglin, 4 F.3d 1294, 1297 (5th Gr. 1993); Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992). Summary judgnent is only appropriate when "there is no
genui ne issue as to any material fact and . . . the noving party is
entitled to a judgnent as a matter of law " FED. R CQVv.P. 56(c). As
the party noving for sunmary judgnment, Sheriff Brookshire carries
the initial burden of pointing to an absence of evi dence to support
the non-novant's case. Burglin, 4 F.3d at 1297; Celotex Corp. V.
Catrett, 106 S. Ct. 2548, 2553 (1986). After consulting the
appl i cabl e substantive law to determ ne what facts and i ssues are
material, we review the evidence in a light nost favorable to the
non-novant relating to those issues. Burglin, 4 F.3d at 1297. If
Mont gonery, as the non-noving party, brings forth summary judgnment

evi dence of specific facts in support of allegations essential to



his claim a genuine issue is presented and sunmary judgnment nust
be denied. 1d.; Celotex Corp., 106 S.Ct. at 2555.

The ADEA nakes it unlawful to di scharge an enpl oyee because of
the enpl oyee's age. 29 U S.C 8§ 623(a)(1). Section 630(f) of the
ADEA defines "enpl oyee" as:

"[ Al n individual enpl oyed by any enpl oyer except that the

term' enpl oyee' shall not include [1] any person el ected

to public officein any State or political subdivision of

any State by the qualified voters thereof, or [2] any

person chosen by such officer to be on such officer's

personal staff, or [3] an appointee on the policynmaking

| evel or an imrediate adviser . . .." 29 U S.C 8§ 630(f)

(enphasi s added).

The district court concluded that Montgonmery could not prevail in
hi s ADEA cl ai m because he fell within the second exception to the
ADEA definition of "enployee," the personal staff exception. On
this basis, the court granted the defendants' notion for summary
judgnent. W do not reach the sane concl usion.

Because the personal staff exception in the ADEA is identical
to the personal staff exenption found in Title VII, 42 U S.C. 8§
2000e(f), courts construe the two exceptions consistently. Monce
v. Gty of San Diego, 895 F.2d 560, 561 (9th GCr. 1990); E. E OC
v. Reno, 758 F.2d 581, 583-84 & n.7 (11th Gr. 1985); Ingramv.
Dall as County, 688 F.Supp. 1146, 1160 (N.D. Tex. 1988). W
identified several factors in Teneyuca v. Bexar County, 767 F.2d
148 (5th G r. 1985), to guide the determ nati on whet her an enpl oyee
falls wthin the personal staff exenption and thus i s excluded from
the coverage of Title VII:

"(1) [Whether the el ected official has pl enary powers of

appoi ntnment and renoval, (2) whether the person in the

position at issue is personally accountable to only that
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el ected official, (3) whether the person in the position

at issue represents the elected official in the eyes of

the public, (4) whether the elected official exercises a

consi der abl e anobunt of control over the position, (5) the

| evel of the position wthin the organization's chain of

command, and (6) the actual intimcy of the working

relati onshi p between the el ected official and the person

filling the position." |d. at 151.

As we noted in Teneyuca, "[t]his list of factors is not intended to
be exhaustive" and we are to "l ook to the 'nature and circunstances
of the enploynent relationship between the conpl ai ning individual
and the elected official.'" [Id. at 151-52.

Consideration of the six factors is also tenpered by the
| egislative intent that the exenption be narrowWy construed. d ark
v. Tarrant County, 798 F.2d 736, 742 (5th Gr. 1986); Teneyuca, 767
F.2d at 152 ("Congress i ntended for the personal staff exceptionto
apply only to those individuals who are in highly intimte and
sensitive positions of responsibility on the staff of the el ected
official"). The determ nation of enployee status in this respect
is ultimately governed by federal rather than state |law, and state
law is relevant only insofar as it describes the plaintiff's
position, including his duties and the way he is hired, supervised,
and fired. Clark, 798 F.2d at 742; see also Caldron v. Martin
County, 639 F.2d 271, 273 (5th CGr. 1981). Courts generally
concentrate on the "nature and circunstances of the enploynent
relati onship between the conplaining individual and the el ected
official to determne if the exception applies." Teneyuca, 767 F. 2d
at 152. W have al so enphasi zed that "the highly factual nature of
the inquiry necessary to the determ nation of the 'personal staff'

exception does not lend itself well to disposition by sumary
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judgrment." 1d.?

After considering the Teneyuca factors, the district court
concl uded the i nstant case presented "precisely the sane" situation
as Onens v. Rush, 654 F.2d 1370 (10th Cr. 1981). |In Oaens, the
Tenth Crcuit determ ned that an undersheriff was on the "personal
staff" of the el ected sheriff for the purposes of Title VII because
(1) the sheriff had plenary powers of appointnment and renoval, (2)
the undersheriff was personally accountable only to the sheriff,
(3) the sheriff was both politically and civilly liable for any
m sconduct by the undersheriff in his official duties, (4) the
undersheriff had a very close working relationship with the
sheriff, and (5) the undersheriff was second in authority under the
sheriff, acted on the sheriff's behal f when he was not avail abl e,
and served as sheriff in the event of a vacancy in that office.
ld. at 1376. Review of the evidence in the present case reveals
that the position of "deputy sheriff" in the Ector County Sheriff's

Departnent coul d hardly be descri bed as "precisely the sane" as the

. We concl uded sunmary judgnent was appropriate in Teneyuca
because (1) several of the factors were statutorily determ ned;
(2) the actual situation did not appear to differ fromthat
provi ded by statute; and (3) the plaintiff wholly failed to neet
the requirenents of FED.R GQv.P. 56(e) in responding to the

def endants' notion for sunmary judgnent. Teneyuca, 767 F.2d at
152-53. Because our conclusion rested so heavily on the
plaintiff's failure to respond, we cautioned that:

"This is not to say that as a matter of law a plaintiff
coul d never denonstrate that material facts exist such
that summary judgnent woul d be i nappropriate in another
simlar case against this or another sim/lar defendant.
This Court holds only that in this case Teneyuca fail ed
to denonstrate the presence of material factual issues
so as to defeat the defendants' notion for summary
judgnent." 1d. at 153.



"undersheriff" positionin Omens. |In fact, the differences between
these two positions conpel a different result.

We recognize that Mntgonery's position as deputy sheriff
appears to satisfy the first three factors from Teneyuca. The
first factor, that Sheriff Brookshire is an elected official with
pl enary power to hire and fire deputy sheriffs, is statutorily
determ ned and undi sput ed. TeEX. Loc. Govr. CobE ANN. 8§ 85.003(c)
(West 1988) ("A deputy serves at the pleasure of the sheriff");
Samani ego v. Arguelles, 737 S.W2d 88, 89 (Tex. App.SQEl Paso 1988,
nowit) ("the sheriff can term nate the deputy's tenure at will").
As to factors two and three, a deputy is personally accountable to
the sheriff because "[t]he sheriff is responsible for the official
acts of his deputies.” Samaniego, 737 S.W2d at 89; see TeEx. Lcc.
Govt. CobE ANN. 8 85.003(d).2 Simlarly, as uniforned officials, all
deputies regardless of position or rank represent the sheriff in
the eyes of the public to sone extent because the public is often

general |y unaware of the hierarchy within the sheriff's departnent.

2 Mont gonery does not dispute the sheriff's ultimte
responsibility for the actions of the deputies. He challenges
factor three, however, on the basis that he was not personally
accountable only to the sheriff, but rather to several

i nternmedi ate supervisors, including Herbert G bson and Mark

Donal dson. Hi s argunent m sstates the purpose of factor three.
This factor requires that the plaintiff be personally accountable
only to the particular elected official, as opposed to being
accountable to the county, or a nulti-person court, or sone form
of board or panel. The existence of internediaries does not
shield the sheriff fromliability for the deputy's official

m sconduct, nor does it renove the deputy's personal
accountability to the sheriff. See Tex. Loc. Govt. CoDE ANN. 8
85.003 (d),(e). O course, the |layers of supervision separating
Mont gonery and Sheriff Brookshire will be very relevant to our
consideration of the fifth Teneyuca factor.
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The evidence concerning Teneyuca factors four through six,
however, denonstrates that genuine issues of material fact renmain,
and thus disposition by summary judgnent is inappropriate at this
poi nt . Teneyuca's fourth factor requires the Court to consider
whet her the sheriff exercises a considerabl e anount of control over
deputies in Montgonery's position. Facts asserted in Montgonery's
affidavit indicate that Sheriff Brookshire barely exhibited any
control over Montgonery's day-to-day activities.® Since Sheriff
Brookshire has offered nothing to rebut this assertion, there at
| east exists a disputed issue of fact yet to be resolved. Factor
five concerns Montgonery's rank within the organi zation's command
structure. The "personal staff" exception becones | ess applicable
the lower the particul ar enpl oyee's position because the exception
was primarily intended to exenpt the elected official's immedi ate
subordinates or those "who are his first |ine advisors." See
Onens, 654 F.2d at 1375 (quoting 118 Cone. Rec. 4492-92 (1972)).
The facts are undisputed that: (1) the Ector County Sheriff's
Departnent consisted of 113 officers plus various clerical workers;
(2) the managerial hierarchy, in descending order of authority,

consisted of Sheriff Brookshire at the top, followed by the

3 By its ternms, factor four could be read to inquire whether
the sheriff had the power to exercise a considerabl e anmount of
control over the deputysow thout regard to whether custonmarily he
actually utilized this authority on a day-to-day basis. Such a
readi ng, however, would nerely duplicate considerations addressed
in factors one and two. Construing factor four to inquire

whet her customarily the sheriff actually exercises control over
one alleged to be a nenber of his "personal staff" seens nore in
line with the narrow construction we are required to give this
excepti on.



captains, inspectors, sergeants, lieutenants, and finally deputy
sheriffs; and (3) as a deputy sheriff, Mntgonery occupied the
| owest rung on the chain of command and exerci sed no supervisory
authority over any other officers.* In direct contrast to the
"undersheriff" in Omvens, deputy sheriffs in Ector County coul d not
possi bly be characterized as the Sheriff's first |ine advisors.

The sixth Teneyuca factor, the actual intinmacy of the working
relati onship between Montgonery and Sheriff Brookshire, strongly
mlitates against finding that Montgonery fell within the persona
staff exception. Mont gonery asserts that at nost he may have
di scussed business with Sheriff Brookshire once a nonth and that
the two did not consult with each other regarding their work.?
Sheriff Brookshire does not dispute this testinony and even
concedes that due to the size of the Departnent there was no act ual
intimacy in the working relationship.

Utimately, wunder Sheriff Brookshire's construction, his

"personal staff" would enconpass all 113 | aw enforcenent officials

4 Sheriff Brookshire offers no evidence to challenge these
findings, but sinply argues that section 85.003 of the Texas
Local Governnent Code sonehow negates the rel evance of the fifth
factor because the sheriff is given plenary power over al
deputies regardless of their position within the departnent. W
reject this argunent. The concerns reflected in section 85.003
are aptly addressed in the first three factors of Teneyuca and
are at nost marginally relevant to factor five.

5 This factor denonstrates the fundanmental difference between
Onens and the instant case. The plaintiff in Ovens admtted that
as undersheriff he had "a very close working relationship with
the sheriff." Omens, 654 F.2d at 1376. The Court recogni zed
that such an intinmate rel ationship was necessary since the
undersheriff was second in authority to the sheriff and acted on
the sheriff's behalf when he was absent. 1d.
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in the Ector County Sheriff's DepartnentsSQthus exenpting every
enpl oyee except the civilian clerical staff. @Gving the personal
staff exception such a breadth 1is inconsistent wth the
congressional intent that the exception be narrowWy construed. See
Teneyuca, 767 F.2d at 150.°

Finally, we recognize that this Court may affirm a grant of
summary judgnent on grounds other than those relied upon by the
district court when the record contai ns an adequat e and i ndependent
basis for the result. Chauvin v. Tandy Corp., 984 F.2d 695, 697
(5th Gr. 1993). Wiile we disagree with the district court's order
granting summary di sposition based on the personal staff exception,
sone skepticismmay be in order regarding this ADEA claims chance
of success on the nerits. To prove age discrimnation, a plaintiff
must first establish a prima facie case, generally by show ng (1)

that he was within the protected age group, (2) that he was

6 The broadest application of this exception we have found is
Monce v. City of San Diego, 895 F.2d 560 (9th Gr. 1990). 1In
Monce, the Ninth Crcuit determ ned that a deputy city attorney
was a nenber of the City Attorney's "personal staff" because the
deputy "holds office '"at the pleasure of' the City Attorney,"
represented the principal in the eyes of the public, and "was
enpowered to exercise the legal authority of that office;" even
t hough the deputy "did not have an i medi ate personal
relationship with the City Attorney and was not personally
entrusted with a great deal of responsibility.” Id. at 561. Even
Monce does not stretch the exception as far as Brookshire
advocates. So far as is apparent fromthe Monce opinion, San
Diego's deputy city attorneys may rank just below the Cty
Attorney. By contrast, the deputy sheriffs in Ector County are
clearly bottomlevel enployees. |In addition, the staff of a city
attorney's office consists of nunerous enpl oyees ot her than
deputy city attorneys, including briefing attorneys,

i nvestigators, paralegals, and clerical staff. O her
considerations may arguably al so be pertinent in the context of
lawers in a law office representing an entity such as a city or
county.
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adversely affected by an enploynent action (in this case,
di scharged), (3) that he was replaced by a younger person, and (4)
that he was qualified for the job. Purcell v. Seguin State Bank
and Trust Co., 999 F.2d 950, 957 (5th Cr. 1993). Establishing a
prima facie case essentially creates a presunption that the
enpl oyer unlawful Iy di scri m nated agai nst the enpl oyee. St. Mary's
Honor Center v. Hicks, 113 S.C. 2741, 2747 (1993). The burden of
production then shifts to the defendant to rebut this presunption
by presenting evidence that the enpl oyee was di scharged for a non-
discrimnatory reason. Purcell, 999 F.2d at 957. |f the defendant
presents such evidence, the plaintiff has the burden of persuading
the factfinder that those reasons are pretexts for unlawful
di scrim nation. ld.; see St. Mary's Honor Center, 113 S. C. at
2747 ("although the . . . presunption shifts the burden of
production to the defendant, '[t]he ultimte burden of persuading
the trier of fact that the defendant intentionally discrimnated
against the plaintiff remains at all tinmes with the plaintiff'").

In the instant case, Montgonery's situation arguably satisfies
the requirements of a prima facie case of age discrimnation.?’
Sheriff Brookshire, however, appears to have clearly stated a non-
discrimnatory reason for the enploynent decision, namel y
Mont gonery's out burst in Sheriff Brookshire's office. Montgonery,

a former sheriff hinself, has admtted that had one of his deputies

! Undi sputed testinony reveals that Montgonery was fifty-nine
years old when he was term nated, and that he was replaced by a

slightly younger officersqQDon Stout, age fifty-twd. There does

not appear to be any evidence, or even allegation, that

Mont gonery was generally unqualified for his job.
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told himthe Sheriff's Departnent could go to hell, he probably
woul d have fired him as well. This would |eave Mntgonery the
burden of persuading the trier of fact that Sheriff Brookshire's
claim of insubordination was a nere pretext for intentional age
discrimnation. The present record does not appear to support any
such finding. The only evidence arguably inplying a discrimnatory
purpose is that Montgonery was within a few nonths of retirenent at
the time of his termnation. Had Sheriff Brookshire all eged, as an
alternate basis for granting summary judgnent, that Montgonery's
i nsubordi nation constituted an adequate and non-discrimnatory
ground for termnation that was not a pretext for age
di scrimnation, we may have affirnmed the grant of sunmary judgnent
regardless of the reasons relied upon by the district court.
However, Sheriff Brookshire's decision not to advance this defense
in his nmotion for sunmary judgnent denied Montgonery the
opportunity to respond with evidence possibly show ng that the
i nsubordi nati on charge was a pretext for age discrimnation. The
only basis on which Brookshire sought summary judgnent was the
personal staff exenption, and that was the sole ground of the
district court's decision; such a ground is wholly unrelated to and
distinct from whether the discharge was age discrim natory. We
t herefore conclude that in this case we should not reach the nerits
of any question other than that on which summary judgnment was
sought and granted bel ow. See FDIC v. Laguarta, 939 F.2d 1231,
1240 (5th Gir. 1991).

Concl usi on
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We conclude that under the present record genuine issues of
fact remain unresolved regarding the plaintiff's status as an
enpl oyee under the ADEA; accordingly, the district court's grant of
summary j udgnent i s REVERSED, and the cause i s REMANDED for further

pr oceedi ngs.

REVERSED and REMANDED
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