IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8305

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOHN STEVEN REED,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(July 6, 1994)

Before GARWODOD and EMLIO M GARZA, Crcuit Judges, and HEAD*,
District Judge.

HAYDEN W HEAD, JR., District Judge:

John Steven Reed appeals from his conviction and
sent enci ng on a two-count indictnent chargi ng hi mwi th bank robbery
under 18 U S. C. 88 2113(a), (d), and (e), and with using and
carrying a firearm during a crinme of violence. He argues the
evi dence was insufficient to establish a violation of 18 U S.C. 8§
2113(e); the district court erred in denying defendant's notion to
suppress the fruits of the warrantless search and seizure of
evidence fromdefendant's car; at sentencing, the district court
erred in adjusting defendant's offense severity | evel upwards based

on a finding that the victimsuffered frompost-traunmatic stress




* District Judge of the Southern District of Texas sitting by
desi gnation
disorder; and the district court's finding at sentencing that
defendant's testinony at the suppression hearing constituted an
obstruction of justice msapplied the |aw of perjury. W affirm
FACTS AND PROCEEDI NGS BELOW

At 6:45 a.m on Septenber 4, 1992, Sherrie Mack, an
enpl oyee of the Public Enployees' Credit Union in Austin, Texas,
arrived at work. After she unlocked the first of two | ocks on the
rear door of the credit union, she felt a gun in her back and a
hand on her shoul der. \Wen she turned around, she saw a tall man

wearing an "old man's mask," bl ack cl othing and gl oves, and a bl ack
"cape-1like" garnent.

Follow ng the man's directions, she finished unl ocking
the door of the credit union, wal ked inside, and turned off the
alarm system She then led himto the vault and opened it. The
robber gave her a bag and told her to put the noney fromthe vault
in the bag. She did so, also placing a pack of bills containing a
tracki ng device! in the bag. Wen she finished, the robber ordered
her to lie face down on the floor and to place her hands behi nd her
back. He then handcuffed her, tied her feet wwth a cord, and tried

to blindfold her with duct tape. He m ssed her eyes, however, and

wr apped the tape around her forehead.

L' Atransmitter was hidden inside the pack of noney. As
soon as the pack was renoved fromits resting place, it began to
transmt radio signals. The police have equi pnent that enables
themto use the radio signals to track the | ocation of the noney.
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The robber left the credit union in Mack's car. After he
|l eft, she managed to free herself and called the police. Several
police cars equipped wth tracking devices, along wth a
helicopter, followed the radio signal to the residence of Reed and
his wife. Using a hand-held tracking device, the police foll owed
the signal to a Honda parked in the driveway of the house. They
saw nothing in the passenger conpartnent of the car, and the
strongest source of the signal was the trunk. Upon checking, the
officers learned the car was registered to Mathew Jeanette Reed
with an address different from that of the house. Further, the
of ficers checked the utilities for the house, and di scovered they
were registered under a different nane.

Two of ficers knocked on the front door of the house and
announced "Austin Police." Defendant answered the door, and the
officers pulled himout onto the porch to insure their own safety,
where defendant identified hinself as John Reed. Reed was then
placed in the custody of one officer, and two other officers
entered the house, where they encountered Reed's wife. One officer
saw a set of car keys on a table and asked Ms. Reed if they were
the keys to the Honda. She replied they were. Using the keys, the
police opened the trunk of the Honda, finding the stolen noney, an
"old man" mask, black sweatpants, a black w ndbreaker, gloves, a
roll of duct tape, and a | oaded handgun. The police did not obtain
a warrant before opening the trunk, though both the Reeds were

handcuffed and i n custody, and the police had the keys to the car.



Wil e police were searching the house and the car, an
of fi cer handcuffed Reed, took himto a police car, and read hima
M randa war ni ng. He then questioned Reed about the |ocation of
Mack' s car, but Reed deni ed know edge of the car. Another officer
approached and stated the noney taken from the credit union and
clothing worn by the robber was found in the trunk of Reed's car.
Eventual ly, Reed agreed to take the police to Mack's car. After
driving around Austin, they | ocated the car in an apartnent parKking
| ot.

Reed was indicted in a two-count indictnent: (1) bank
robbery in violation of 18 U.S. C. 8§ 2113(a), (d), and (e); and (2)
using and carrying a firearm during a crinme of violence in
violation of 18 U S. C 8§ 924(c). Before trial, he noved to
suppress his statenents and the evidence seized as a result of the
warrantl ess search of his car. The district court denied the
nmotion, holding the warrantl ess search was proper because exigent
circunstances existed. Additionally, the court found the search
cane within the "plain view' exception to the warrant requirenent.
Further, the court held Reed's statenents were voluntary. After a
jury trial, he was convicted on both counts of the indictnent.

The district court sentenced Reed to 160 nonths
i nprisonment on count one and a consecutive 60-nonth term of
i nprisonment on count two. At sentencing, the presentence
i nvestigation report reconmended the court enhance Reed's of fense
| evel based on Mack's post-traunmatic stress disorder resulting from

the robbery. The court found Mack's disorder to be a "severe
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bodily injury" and enhanced Reed's offense |evel by four I|evels
pursuant to U.S.S.G 8§ 2B3.1(b)(3)(B). Further, the court assessed
a two-level obstruction of justice adjustnent for perjury during
Reed' s testinobny at the suppression hearing pursuant to U S. S G
§ 3C1. 1.
DI SCUSSI ON
A | nsufficient Evidence to Support Conviction Under 18 U. S. C
§ 2113(e)

Title 18, U S C 8§ 2113(e) makes it an aggravated
circunstance of the crine of bank robbery for the robber to force
any person to acconpany him wi thout the consent of that person.?
Upon conviction, the mnimmsentence is ten years. The scope of
the phrase "to acconpany hinm' is at issue here. Section 2113(e)
does not expressly set forth how extensive acconpani nent nust be to
prove this aggravated form of bank robbery, nor has this Crcuit
deci ded this issue.

Reed argues the evidence that he forced Mack to wal k the
short distance fromthe bank's door to the vault is insufficient,

as a matter of law, to support his conviction under 18 U S.C. 8§

218 U.S.C. 8§ 2113(e) provides:

Whoever, in commtting any offense defined in this
section, or in avoiding or attenpting to avoid
apprehensi on for the conm ssion of such offense, or in
freeing hinself or attenpting to free hinself from
arrest or confinenent for such offense, kills any
person, or forces any person to acconpany hi mw t hout
the consent of such person, shall be inprisoned not

| ess than ten years, or punished by death if the
verdict of the jury shall so direct.
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2113(e). He argues Congress enacted 8 2113(e) with the intent to
puni sh the distinct crinme of kidnapping that often acconpanies the
crinme of bank robbery, rather than forced novenent that is
incidental to the crinme of bank robbery. Accordingly, he argues,
the governnment should be required to prove a nore significant
asportation than that involved here. The governnent shoul d have
to prove an asportation simlar to that required to sustain a
conviction under common |aw kidnapping or under the federal
ki dnappi ng statute, 18 U.S.C. § 1201. Because the novenent in this
case was incidental to the comm ssion of the robbery itself, and
did not anmobunt to the separate crine of kidnapping, Reed argues the
Court should reverse his conviction under 8 2113(e). Reed cites

United States v. Marx, 485 F.2d 1179 (10th Gr. 1973), cert.

denied, 416 U S. 986, 94 S. Ct. 2391 (1974)3 and United States v.

Sanchez, 782 F.Supp. 94 (C.D. Cal. 1992)% as support for the

3 In Marx, the defendants assaulted a bank president who was
on his way hone froman early norning wal k. At gunpoint, they
forced their way into his house, and ordered himto wake his wfe
and two children. They gathered the famly together, tying the
wife and children to a bed and placing a bonb under it. The
def endants forced the president to go to the bank and obtain
money. One defendant renained at the house with the famly. The
second defendant traveled in a separate car to the bank. Based
on those facts, defendants were convicted under 8§ 2113(e). On
appeal, the Tenth G rcuit did not address the trip to the bank,
other than to point out that the president and his famly "were
never physically travelling with either appellant." Mrx, 485
F.2d at 1186. Accordingly, Murx does not support Reed's argunent
because the victimin this case physically acconpani ed the
def endant .

4 In Sanchez, the defendant wal ked into a bank, grabbed a
bank enpl oyee from behind, and held a | arge butcher knife to her
throat. He denmanded noney from anot her bank enpl oyee, and tw ce
sent that enpl oyee back for nore noney, all the while holding the
knife to the first enployee's throat. Wen he was satisfied with
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proposition that 8§ 2113(e) is intended to puni sh ki dnapping, in the
sense of the common law crine or the federal kidnapping statute,
rat her than forced novenent that is incidental to the crinme of bank
r obbery.

In response, the governnent argues the record belies
Reed's argunent that the asportation was insubstantial and
incidental to the comm ssion of the crinme. Further, the governnent
argues Reed's argunent is contrary to the express | anguage of the
statute and interpretive case | aw. The governnent argues that case
| aw establishes that the asportation elenent of § 2113(e) is
sati sfied when the defendant forces any person to acconpany him
W t hout the consent of such person while commtting an arned bank
robbery. Finally, the governnent attenpts to distinguish the facts
at hand from those in Marx and Sanchez by arguing the facts in
t hose cases constituted a much | ower degree of viol ence and danger

than the actions of Reed. The governnent's positionis that Reed's

t he anbunt of noney, he directed the second enpl oyee to place it
on a desk near the door. He forced the first enployee to walk
with himfor about fifteen feet, released her, and left with the
money. The entire robbery took two to three mnutes. He was
charged with violating 8 2113(e). The district court relied on
cases fromother circuits, California state cases defining common
| aw ki dnappi ng, and the Modern Penal Code to hold that § 2113(e)
requi res a not insubstantial asportation of the victim The
court concluded the "substantiality of the asportation, although
there can be no bright |ine, should be neasured by duration,

di stance and any change in environnent tending to increase the
danger to which the victimis exposed, other than any danger

i nherent in the underlying offense.”" Sanchez, 782 F. Supp. at 97
(citations omtted). The court held the asportation was not
sufficient to support a conviction under 8 2113(e) -- though
there was significant danger to the teller because of the knife,

t hat danger was present by virtue of the § 2113(d) offense, and
not by reason of the novenent of only fifteen feet.
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threatening of Mack with a gun outside the credit union, and his
forcing her to enter with himconstituted a significant change in
her environnent and served to increase the risk of danger to which
she was exposed.

The governnent cites United States v. Bauer, 956 F. 2d 239

(11th Cr.) cert. denied, 113 S. . 469 (1992), as support for its

argunent. | n Bauer, the defendant chose two wonen bank enpl oyees
as hostages to acconpany himin his escape fromthe bank. He did
not, however, execute his plan of escape; he released the wonen
before leaving the bank when he realized the police presence
out si de t he bank was overwhel m ng. The defendant cl ai ned t here was
i nsufficient evidence to convict himunder 8 2113(e) because the
governnent did not prove that defendant ever left the prem ses with
hi s host ages. The Eleventh Grcuit held the statute does not
require "that the hostages traverse a particul ar nunber of feet,
that the hostages be held against their will for a particular tinme
period, or that the hostages be placed in a certain quantum of
danger.... [T]he governnent need not prove that the defendant took
hi s hostages off the bank prem ses. In this case, the governnent's
proof was nore than sufficient to convict under 8 2113(e)." 1d. at
241-42.

In this case, Reed forced Mack, at gunpoi nt and agai nst
her omm will, to unlock the door of the credit union and to
acconpany him from outside the building to inside the building.
Wt hout that forced acconpaninent into the building, there would

have been a dearth of proof of the acconpani nent issue. Even
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t hough t he def endant forced her to nove within the bank to open the
safe and to position hinself so that he could bind her to nake his
getaway, he essentially caused no nore acconpaninment wthin the
bank than that. Wthin the context of a bank robbery, there wll
often be novenent within the bank by a bank enpl oyee--novenent
orchestrated by the robber. This orchestration will no doubt
sonmetimes occur in concert with the novenent of the robber hinself.
To conclude such circunstances are an aggravati ng acconpani nent
woul d i kely convert nunmerous ordinary (if that word can ever be
used to descri be extraordi nary events) bank robberies to aggravat ed
bank robberies with only the faintest of distinctions between
acconpani ed, i.e., aggravated, and non-acconpani ed, non-aggravated
bank robbers. Finding that noving the victimas a hostage into the
bank is an acconpani nent, just as noving her out of the bank as a
host age woul d have been an acconpani nent, the Court is satisfied
the aggravating circunstances to have been proven here.
Accordingly, relief is denied on this ground.
B. Search and Sei zure

The district court denied Reed's notion to suppress the
evidence seized from the trunk of his car, holding exigent
circunstances justified the warrantl ess search. The court based
that holding on the fact that the radio transmtter in the noney
taken fromthe credit union was still emtting signals. |f there
had been anot her bank robbery in the area, the court found, those
signals would have interfered wwth the signals being emtted from

the second robbery. As additional grounds, the court found the
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"plain view' exception to the warrant requirenent was satisfied.
On appeal, Reed argues the court erred on both grounds, and the
nmotion to suppress should have been granted.

Cenerally a warrantl|l ess search i s unreasonabl e, subject

to certain exceptions. Carlton v. Estelle, 480 F.2d 759, 761 (5th

Cr.), cert. denied, 414 U S 1043, 94 S. . 546 (1973). One of

those exceptions is that a "warrantless search of an autonobile

wth probable cause is justified where circunstances nake a

warranted search inpracticable.” [d. at 762 (citing Chanbers v.

Maroney, 399 U S. 42, 90 S. . 1975 (1970); Carroll v. United

States, 267 U.S. 132, 45 S. Ct. 280 (1925)); see also United States

V. Hernandez, 901 F.2d 1217, 1220 (5th Gr. 1990). The fact that

a car is noveable alone is not a sufficiently exigent circunstance

tojustify a warrantl ess search. See Carlton, 480 F.2d at 762-63.

The court nust closely examne the facts to determne if a
warrantl ess search is reasonable. Id. Finally, the district
court's finding that exigent circunstances were present is a
finding of fact and, as such, cannot be reversed absent clear

error. United States v. Richard, 994 F. 2d 244, 248 (5th Cr. 1993)

(citing United States v. Vasquez, 953 F.2d 176, 179 (5th Gr.),
cert. denied sub nom, Gonez v. United States, 112 S. C. 2288

(1992)).
Reed does not dispute that the officers had probable
cause to search the car; he sinply argues the facts in this case do

not present exigent circunstances such that the car could be
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searched without a warrant.®> He argues that exigent circunstances
exi st when the situation presents a degree of urgency, and the nere
possibility of a future bank robbery does not create that urgency.
He supports that assertion by arguing that unl ess a second bank was
robbed, the continuing transm ssion did not present a problem The
continuing transm ssion did not prevent the police fromlearning if
a second robbery occurred; the police would be notified of a
robbery over the police radio. Consequently, Reed argues, the nere
possibility of a second robbery should not create an exi gency.

Reed cites Coolidge v. New Hanpshire, 403 U. S. 443, 91 S.

. 2022 (1971), as support. In Coolidge, the police spent over
two weeks investigating the nurder of a fourteen-year-old girl,
suspecting throughout the whole investigation that both Coolidge
and his car were involved in the nurder. The Suprene Court held
the autonobile exception did not apply because no exigencies
existed -- the opportunity to search the car was not fleeting. The
police had known for sone tine of the probable role the car played
in the crinme. Though Coolidge was a suspect in the crine, he had
remai ned extrenely cooperative throughout the investigation and
there was no indication that he intended to flee. Furt her,

Coolidge had already had anple opportunity to destroy any

> The follow ng factors may, depending on the facts and
circunstances of a particular case, present exigent circunstances
in the context of a warrantl ess search of an autonobile: (1) the
autonobile is noving or easily noveable; (2) opportunities for
the destruction of the evidence exist; or (3) the abandonnent of
the autonobile in a public area. See, e.qg., United States V.
Gaul tney, 581 F.2d 1137, 1142 (5th Gr. 1978), cert. denied, 446
U S 907, 100 S. C. 1833 (1980).
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incrimnating evidence. On the night of Coolidge's arrest, there
was no indication the car was being used for any illegal purpose
and it was reqgqularly parked in the driveway of his house. Further,
there was no way Coolidge could have gai ned access to the car once
the officers arrived at the house to arrest himbecause of the way
t hey approached the house. And, when Coolidge was taken away, the
police drove Ms. Coolidge to the honme of sonme relatives and
remai ned with her until mdnight-- she had access to neither the
house nor the car. Finally, the house was guarded through the
ni ght by two officers.
The Court hel d:

The word "autonobile" is not atalisnman in whose presence

the Fourth Anmendnent fades away and di sappears. And

surely there is nothing in this case to invoke the

meani ng and purpose of the rule of Carroll v. United

States -- no alerted crimnal bent on flight, no fleeting

opportunity on an open highway after a hazardous chase,

no contraband or stol en goods or weapons, no confederates

wai ting to nove the evidence, not even the inconvenience

of a special police detail to guard the immbilized
aut onobi | e.

Id. at 461-62, 91 S. . at 2035- 36.
The governnent responds by arguing this case is nuch

closer tothe facts in Carlton v. Estelle, supra. |In Carlton, the

victimwas raped between 9:30 p.m and 11:30 p.m, and went to a
hospital. She gave officers a description of the man who raped her
and told the officers he drove a blue and white car. Her
boyfriend, who was present at the interview, told the officers he
knew of a person neeting the description and knew t he nane of that
person's enployer. He joined the officers when they went to the
enpl oyer's hone. The enployer confirmed that he had an enpl oyee
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who fit the description and drove a blue and white Ponti ac. He
gave the officers Carlton's nanme and parents' address. The
officers then went to Carlton's parents' house, where his nother
told themthe street where Carlton lived. The victims boyfriend
knew t he exact address, so the officers went on to that address.
They arrived at Carlton's hone just after daybreak, several hours
after the rape occurred, and observed a blue and white Pontiac
parked on the street in front of the house. They surrounded the
house, and two officers approached the door. Carlton's wfe
answered the door and told them Carlton was asleep. Wen Carlton
awoke, he energed dressed only in shorts spotted with blood. The
victim had been treated for head |acerations. The officers
imedi ately arrested Carlton. As the officers and Carlton energed
fromthe house, Carlton's car was being searched.

The Fifth Grcuit held sufficient exigent circunstances
existed to justify the warrantl ess search of Carlton's car. At the
point of arrest, the officers had m ssed no genui ne opportunity to
obtain a valid warrant to search the car, since it wuld have been
inpracticable for themto interrupt their search for the rapist to
secure a warrant before proceeding to the house. Further:

Quite apart from the risks posed by the possible
i ntervention of thieves, vandals, and ot her hypotheti cal
outsiders, this record does showthat this car, stationed
on a Houston street, not on a highway, was relatively
close to persons who knew of it, knew of Carlton's
trouble, and had an interest in him The record does not
suggest what t hese persons or any ot her person woul d have
done if the officials had not exerci sed dom ni on over the
car imedi ately upon arrest. But the short of the matter

is this: As regards the exigencies created by the
potential intervention of third parties, the record
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reveals a case which is at least as conpelling, if not
nmore conpel ling, than Carroll and Chanbers.

Id. at 763.
The facts in this case are nmuch closer to those in
Carlton. The officers al so m ssed no opportunity to obtain a valid

warrant during alengthy investigation--they did not know where the

car was, nor that it contained the noney, until they conpleted
their tracking upon arrival at the house. The pursuit began
shortly after the robbery, and continued until the signal was

traced. When the officers arrived at Reed's house, the trail was
hot. Finally, the officers believed they needed to deactivate the
transmtter as soon as possible so it would not hinder other
potential investigations.

Reed argues that once the officers arrived at the
resi dence, and conpleted their t racki ng, the exigencies
di sappear ed. He argues that though it would have been
i npracticable to obtain a search warrant before arriving at Reed's
house, it would not have been inpracticable, in light of the facts
at hand, to do so after arriving. Both occupants of the house were
arrested, the police had the keys to the car, no other robberies
were reported over their radios, and the police easily could have
prevented other parties' access to the car by guarding it until a
war rant was obt ai ned.

We nust affirmthe district court's finding of exigent
ci rcunst ances absent clear error. Though the officers did not know
for sure that another robbery would occur, | eaving the car for the
anount of tinme necessary to secure a warrant with the possibility

-14-



of interferingwith the ability to track another robbery was ri sky.
Additionally, Reed had a di m ni shed expectation of privacy in his

car. See United States v. Gaultney, 581 F.2d 1137, 1144 (5th Cr

1978), cert. denied, 446 U S. 907, 100 S. Ct. 1833 (1980) (citing

United States v. Chadwi ck, 433 U S 1, 97 S. Q. 2476 (1977)).

Further, due to the strength of the signal, the officers were
reasonable in their belief that the trunk contained at | east part
of the noney stolen fromthe credit union. The record contains
evi dence that nearly the entire nei ghborhood was out si de, observing
the events as they unfol ded at Reed's house. Though both occupants
of the house were arrested and the police had a set of keys to the
Honda, they coul d not know whet her that was the only set of keys to
the car, or if others were inplicated in the robbery, and escapi ng
wth part of the noney. To leave the vehicle or post sone
undefined guards while securing a warrant with the valuable
evidence inside would be risking the loss of that evidence and
potential injury to thenselves and the nei ghbors. Finally, the
officers' belief that they needed to stop the transm ssion was

reasonabl e under the circunstances. See Gaultney, 581 F.2d at 1141

(citing Carroll, 267 U. S. at 149, 45 S. C. at 283).

Reed argues the officers did not need to | eave the car
unat t ended whi | e obt ai ni ng a warrant because they coul d have sei zed
and secured the car. However, that argunent does not help Reed
because if a warrantless seizure is permssible, a warrantless
search is permssible as well. Carlton, 480 F.2d at 762 (citing
Chanbers v. Maroney, 399 U S 42, 90 S. C. 1975 (1970)). The
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district court's finding of exigent circunstances is not clear
error.
C. Post-Traumatic Stress Disorder as a "Serious Bodily Injury"
The presentence investigation report reconmmended a Si X-
| evel increase in Reed's offense |level on the ground that Mck's
post-traumati c stress syndrone, which was a result of the robbery,
was a "permanent or life-threatening bodily injury" under U S. S G
8§ 2B3.1(b)(3)(C). The district court declined to find it was a
permanent or life-threatening bodily injury, but found that it was
a "serious bodily injury" and increased Reed's offense |evel by
four levels under U S S. .G § 2B3.1(b)(3)(B). Reed argues that
ruling was based on a m sapplication of the Guidelines and on an
erroneous factual finding.
Dr. George V.C. Parker reported on his exam nation of the

victimthe foll ow ng:

Reed' s assault on Ms. Mack has turned a hi gh-functi oni ng,

enpl oyed, hard-working, independent woman, who also

successfully handled parenting of two children and

runni ng a household, into a frightened, dependent, non-

functi onal psychiatric casualty wth a severe

psychi atric di sorder.
A "serious bodily injury" neans an injury involving extrene
physi cal pain or the inpairnment of a function of a bodily nenber,
organ, or nental faculty. U S S. G § 1B1.1, App. Note 1(j). As a
non-functioning psychiatric casualty with a severe psychiatric
di sorder, Mack's condition falls fully within the definition of
inpai rment of a function of nental faculty. Her inability to
distinguish threatening from non-threatening situations s

obvi ously an inpairnent of a nental faculty and, obviously here, a
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serious one. Inthis definition of serious bodily injury, thereis
no requirenent that there be a corporal injury. The def endant
argues there nust be a bodily, i.e., corporal injury. He urges the
Court take that limted approach from the definition of bodily
injury at Application Note 1(b) to § 1Bl1.1. There is no
requi renent that the Court ignore the | anguage of Application Note
1(j) and rely upon Application Note 1(b) to understand the neani ng
of serious bodily injury. Accordingly, the record establishes that
Mack recei ved serious bodily injury and that the district court was
correct inits addition of four points to the defendant's offense
level. US S G § 2B3.1(b)(3)(B).
D. Reed's Testinony as an Qbstruction of Justice

The district court increased Reed's offense | evel by two
| evels pursuant to U S S.G § 3Cl.1, which provides: "I'f the
defendant willfully obstructed or inpeded, or attenpted to obstruct
or inpede, the admnistration of justice during the investigation,
prosecution, or sentencing of the instant offense, increase the
offense level by 2 levels." Reed argues the district court
m sapplied the | aw of perjury.

Perjury my serve as the basis for enhancing a

defendant's sentence under the GCuidelines. United States V.

Dunni gan, 113 S. . 1111, 1115 (1993); see also U S.S.G § 3C1.1

coment., n.3(b) (Nov. 1992) ("The followng is a non-exhaustive
list of exanples of the types of conduct to which this enhancenent
applies: ... (b) commtting, suborning, or attenpting to suborn

perjury"). To inpose the enhancenent on that basis, the court nust
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find that the defendant gave "fal se testinony concerning a materi al
matter with the willful intent to provide false testinony, rather
than as a result of confusion, mstake, or faulty nenory."
Dunnigan, 113 S. . at 1116. The test for materiality is "
"whether the false testinony was capable of influencing the

tribunal on the issue before it." " United States v. Abronms, 947

F.2d 1241 (5th Gir. 1991), cert. denied, 112 S. C. 2992 (1992)

(enmphasis in original) (quoting United States v. Salinas, 923 F. 2d

339, 341 (5th CGr. 1991) (quoting United States v. G arratano, 622
F.2d 153, 156 (5th Cir. 1980))).

At the suppression hearing, one of the officers testified
that Reed had led himto Mack's car. Reed testified that he did
not do so because he did not know the |ocation of the car. Reed
does not dispute the falsity of his statenents; rather, he argues
the statenents were not material to the suppression hearing because
the only issues at the hearing were as to the legality of the
search of Reed's car, the legality of the search of his hone, and
the voluntariness of Reed's statenents. The statenents are
materi al because they had a bearing on the determ nation of the
credibility of the witnesses, which is critical to determning
matters such as voluntariness. The sentence enhancenent based on
perjury is proper.

Accordi ngly, we AFFI RM Reed's convi cti on and sentence.
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