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EMLIOM GARZA, Crcuit Judge:

WIlliam Rodriguez appeals the district court's sentence
i nposed upon revocation of his supervised rel ease. Because the
district court sentenced Rodriguez in absentia and wthout
affording him the right to allocute, we vacate and remand for
resent enci ng.

In 1989, Rodriguez was convicted by a jury of stealing a
governnent-owned van in violation of 18 U S . C. 8§ 641, and was
sentenced to three years of probation. Upon revocation of his
probation for violating the terns of such probation, Rodriguez was
subsequent|ly sentenced to five nonths inprisonnent and three years

supervi sed rel ease.



In 1993, the probation office filed in federal district court
an anended petition to revoke Rodriguez's supervised rel ease. The
anended petition specifically charged Rodriguez with commtting a
state crine while on supervised rel ease, failing to submt required
urine sanples, and failing to nmake required restitution paynents,
all in violation of the ternms of his supervised rel ease. The
district court referred the matter to a magi strate judge, pursuant
to 18 U.S.C. A 8 3401(i) (West Supp. 1994).1

The magi strate judge conducted a revocati on hearing, at which
Rodri guez and his counsel were present. At the hearing, Rodriguez
pled true to the charges in the anended petition to revoke
supervi sed rel ease. In his report to the district court, the
magi strate judge recommended t hat Rodri guez's supervi sed rel ease be
revoked. | n reconmendi ng an appropriate termof inprisonnment,?the
magi strate judge expressly considered the policy statenents of
Chapter 7 of the Quidelines. Based on the revocation table set

forth in USSG § 7Bl.4(a), p.s., Rodriguez's applicable

1 Section 3401(i) provides:

A district court may designate a magistrate judge to
conduct hearings to nodify, revoke, or termnate
supervi sed rel ease, including evidentiary hearings, and
to submt to the judge proposed findings of fact and
recommendations for such nodification, revocation, or
termnation by the judge, including, in the case of
revocation, a recomended disposition under section
3583(e) of this title. The nmagistrate judge shall file
his or her proposed findings and recomendati ons.

2 A court may require a person who has violated a condition
of his supervised release "to serve in prison all or part of the
term of supervised release without credit for tine previously
served on postrel ease supervision.” 18 U S.C. 8§ 3583(e)(3).
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sentencing range was four to ten nonths inprisonnent. Cting
Rodriguez's "willful failure to make any reasonable effort to
conply with even the mninmal conditions" of his probation or
supervi sed rel ease, the magi strate judge instead recomended that
Rodri guez be sentenced to twenty-four nonths inprisonnent.

Rodriguez filed objections to the nmagistrate's report and
reconmendat i ons. He also requested a brief hearing before the
district court "to provide additional information in person.”
Wt hout holding another hearing, the district court entered an
order adopting the report and recommendations of the nagistrate
judge. The court therefore revoked Rodriguez's supervised rel ease
and sentenced him to twenty-four nonths inprisonnent. Nei t her
Rodriguez nor his counsel were present when the district court
i nposed sentence. Rodriguez subsequently filed a tinely notice of
appeal .

"W will uphold a sentence unless it (1) was inposed in
violation of law, (2) resulted froman i ncorrect application of the
gui del i nes, (3) was outside the guideline range and is
unreasonabl e, or (4) was inposed for an offense for which there is
no applicable sentencing guideline and is plainly unreasonable."”
United States v. Headrick, 963 F.2d 777, 779 (5th Gr. 1992)
(citing 18 U S.C. § 3742(e)). Because there are no applicable
gui delines for sentencing after revocation of supervised rel ease,
see U S.S.G Chapter 7 Part A1. ("At this time, the Conm ssion has
chosen to pronulgate policy statenments only."), we wll wuphold

Mat hena's sentence unless it is in violation of law or plainly
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unreasonabl e. Headrick, 963 F.2d at 779. "A sentence is inposed

in an illegal manner if the court fails to conply with the
procedural rules in inposing sentences."” United States .
Vel asquez, 748 F.2d 972, 974 (5th Cr. 1984). "Once it is found

that the district court failed to conply wwth a procedural rule of
sentenci ng, a new sentencing hearing should be ordered." |Id.
Rodri guez contends, inter alia, that his sentence was i nposed
in violation of |aw because the district court sentenced himin
absentia and without affording himthe right to allocute.® Rule
43(a) of the Federal Rules of Crimnal Procedure provides that
"[t] he defendant shall be present . . . at the inposition of

sentence, except as otherwi se provided by this rule."* Rule 32(a)

3 Rodri guez also raises several issues prem sed on the
district court's failure to sentence him within the applicable
range set forth in US. S.G § 7Bl1.4, p.s. Because we vacate and
remand for resentencing due to the district court's sentencing of
Rodriguez in absentia, we need not address those other issues. W
nevert hel ess point out that any sentence i nposed upon revocati on of
supervi sed rel ease nust be consistent with our recent decision in
United States v. Mathena, No. 93-8054, 1994 W. 242501 (5th Gr.
June 6, 1994). See id. 1994 W 242501, at *5 (holding that when a
court sentences a defendant upon revoking his supervised rel ease
under 8§ 3583(e), the policy statenents of Chapter 7 are advisory

only).

4 The governnent's clai mthat Rodriguez waived his right to
be present at the inposition of sentence is not supported by the
record. At the revocation hearing, Rodriguez's counsel stated:

Only if [the magistrate judge's report] conmes to [the
district court] on an unobjected-to reconmendati on does
[the court] signit wthout a hearing. Oherw se, we got
an issue that [the court] needs to resolve, and people
need to have notice and [the] opportunity to [Dbe]
hear[d], the defendant needs to be present, because
sonet hi ng going to happen that hasn't happened before."

Record on Appeal vol. 3, at 58-59 (enphasis added). It is
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of the Federal Rules of Crimnal Procedure provides that "[b]efore
i nposi ng sentence, the court shall . . . (C) address the defendant
personally and determne if the defendant w shes to nake a
statenent and to present any information in mtigation of the
sentence."” Al though concedi ng that Rodri guez was not present when
the district court inposed sentence, the governnent argues that
Rodri guez's presence at the revocation hearing, where he was gi ven
an opportunity to be heard, satisfied the requirenents of Rules
43(a) and 32(a)(C). W disagree.

Al t hough we have found no case dealing with this issue in the
context of a revocation hearing conducted pursuant to 18 U S. C A
8§ 3401(i) (West Supp. 1994), we think it clear that the hearing
before the magi strate judge did not satisfy the requirenents of
Rul es 43(a) and 32(a)(C). The nmagistrate judge did not possess the
authority to inpose sentence; only the district court possessed
that authority. See 18 U S . CA 8§ 3401(i) (West Supp. 1994)
(stating that magistrate judges nmay be given the authority to
conduct revocation hearings and to "submt to the judge proposed
findings of fact and recommendations" (enphasis added)).
Therefore, Rule 43(a) required that Rodriguez be present when the
district court inposed sentence, and not when the magi strate judge

recommended sentence. Simlarly, Rule 32(a)(C) refers to the court

undi sputed that Rodriguez filed his objections to the magistrate's
report and recomrendations. W further point out that Rodriguez
prefaced his objections with a specific request for a hearing
before the district court, so that he could "provide additional
information in person, and to all ow counsel to present argunent."”
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t hat i nposes sentence. See Fed. R CGim P. 32(a)(C (stating that
"[b]lefore inposing sentence, the court shall . . . address the
def endant personally . . . ."). Therefore, Rule 32(a)(C required
that Rodriguez be given the right to allocute when the district
court inposed sentence. As we stated in United States v. Mboree,
928 F.2d 654 (5th Cr. 1991):

[ T]he requirenents of crimnal justice . . . leave no

doubt of [the defendant's] right to be present when a

final determ nation of sentence is nade. The elenentary
right of a defendant to be present at the inposition of

sentence and to speak in his own behalf . . . is not
satisfied by allowwng himto be present and speak at a
prior stage of the proceedings . . . . Even if he has

spoken earlier, a defendant has no assurance that when

the tinme cones for final sentence the district judge wll

remenber the defendant's words in his absence and give

them due weight. Mreover, only at the final sentencing

can t he def endant respond to a definitive decision of the

j udge.
ld. at 656 (footnote ontted). The final determ nation of
Rodri guez's sentence was made by the district court, and not the
magi strate judge. Rodriguez was therefore entitled to be present
and to allocute when the district court inposed sentence. As the
record clearly shows, he was denied that "elenentary right."

Accordingly, the sentence inposed by the district court is

VACATED and the cause REMANDED for resentencing.



