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Before GARWOOD and EMLIO M GARZA, Crcuit Judges, and HEAD,
District Judge.”’

EMLIOM GARZA, Crcuit Judge:

Federal Signal Corporation ("Federal") appeals froma judgnent
entered against it after trial before a jury. After finding
Federal liable for fraud and violations of the Texas Deceptive
Trade Practices and Consuner Protection Act ("DTPA"), Tex.Bus. &
Com Code Ann. 88 17.41-17.63 (Vernon 1987), the jury awarded

‘District Judge for the Southern District of Texas, sitting
by desi gnati on.



Duravi sion, Inc. ("Duravision") and Manuf acturers Product Research
G oup of North Anerica, Inc. ("MPR') conpensatory damages for | ost
profits, and punitive danmages. Federal appeal s this damage award,
and we vacate and remand.?

I

In 1987 Marc Johnson was hired by an advertising conpany
called Rollavision, US A, Inc., which was in the business of
selling ads displayed on large video units in grocery stores,
banks, airports, and other public places frequented by consuners.
Film inside each machine rotated periodically, displaying in
succession as nmany as twenty-five to thirty advertisenents.
Johnson wor ked as an ad sal esman for Rol |l avision from Cctober 1987
to Decenber 1987, and his exposure to Rol |l avision influenced hi mto
start a business of his own, selling ads for machi nes |i ke the ones
used by Rol |l avi si on.

After | eaving Rol | avi si on, Johnson net with representatives of
Federal, and inforned them that he wanted to develop a display
machi ne, for placenent in public establishnments, which woul d handl e
multiple ads and display themfrequently during the day. Federal
represented to Johnson that it was well-equipped to design and

manuf acture a device which would neet his needs. Johnson

The opinion of the Court consists of the following: parts
I, I1.A L1 II.A3 11.B, and Il.C and part Il.A 2 to the extent
that it holds that the evidence did not establish certain
categories of lost profits wth reasonable certainty. The
remai nder of part Il.A 2 constitutes ny concurrence in part and
dissent in part to the decision of the Court, see Garwood, J.,
concurring in part and dissenting in part, infra, to remand for
retrial of all damages.



i ncor porated Duravision, Inc., and ten days |ater Duravision and
Federal agreed that Federal woul d construct twenty di splay nachi nes
capabl e of housing from eight to forty transparency franes, and
Duravi sion would buy the units for $3,100 each. An addendum to
that agreenent, executed several nonths l|ater, provided that
Federal woul d not sell a Duravision display nachi ne to anyone ot her
t han Duravi sion, as | ong as Duravi si on purchased at | east 100 signs
every twel ve nonths.

Dur avi si on t hen began marketi ng t he machi nes, assigning to WPR
the exclusive right to buy Duravision displays from Federal for
export to Mexico and to all of South Anerica except Colonbia. In
return Duravision was to receive one-half of MPR s profits on the
resale of the nmachines, as well as one-half of any |icense fees
received by MPR. A Mexican firm Servicios Tecnicos Oientados al
Commercio ("STOC'),? agreed to purchase Duravision nachines from
MPR, and to pay MPR a franchise fee, as well as a licensing fee for
each machine it bought. Gran Bazar-a mmjor retailer in Mexico
City—agreed to | ease a nunber of Duravision units from STOC for
installationinits stores. R cardo Guerra purchased from MR t he
exclusive right to market the Duravision concept in South Aneri ca,
Central America, and the Cari bbean, except for Col onbi a, agreeing
to buy Duravi sion machi nes fromMR and to pay MPR a franchi se fee,
as well as a licensing fee for each machi ne purchased. Duravision

al so granted a franchise to an Arkansas firmknown as Duravi si on of

2STOC was run by Al fonso Mdran and Al ej andro Anmescua.
Amescua is a cousin of Rodolfo Vel asco, the president of MPR
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Anerica, 1Inc. ("the Arkansas franchisee"), agreeing to sell
Dur avi si on machi nes to the Arkansas franchi see at cost plus $1000,
in return for a 6% royalty on any revenues the franchi see m ght
earn.

These arrangenents all canme to nought, however, when it becane
apparent that Federal was unable to produce a working Duravision
machi ne as prom sed. Despite continual reassurances of the
i npending conpletion of the project and the quality of the
machi nes, Federal never delivered a working Duravision sign. As a
result, all prospects for the distribution of the Duravision
di spl ays were | ost.

This litigation ensued, with Duravision and MPR asserting
clainms for fraud and violations of the Texas DTPA. The case was
tried before a jury, which found Federal |iable and awarded
Duravi sion and MPR conpensatory damages for lost profits in the
amount s of $3, 995, 000, and $4, 750, 000 respectively. The jury al so
awar ded puni tive damages of $4, 500,000 each to Duravisi on and MPR
The magistrate judge entered judgnent on the jury verdict and
awar ded Duravi sion and MPR prejudgnent interest.?

Federal appeals, contending that (a) the jury's findings of
| ost profits nust be set aside, and the correspondi ng damage award
reversed, because MPR' s and Duravision's recovery of lost profits
is precluded by Texas |aw, and because the |l ost profits were not

proved with reasonable certainty; (b) it is entitled to a new

3The parties consented to have the case tried before a
United States Magi strate Judge.



trial because the district court committed reversible error by
excluding fromevidence Plaintiff's Exhibits 51 and 51a; (c) the
award of punitive damages nust be set aside, because there was
neither evidence nor a jury finding that Duravision or MR was
injured in tort; and (d) the magistrate judge's award of
prej udgnent interest nmust be set aside.
I
A
Federal contends that the jury's finding of Duravision's and
MPR s |lost profits nust be set aside, and the danmnage award for
those lost profits nust be reversed, because (1) Texas | aw does not
permt unestablished or unprofitabl e busi nesses, such as Duravi si on
and MPR, to recover damages for lost profits; (2) Duravision and
MPR failed to prove |lost profits with reasonable certainty; and
(3) the statute of frauds prevents Duravision and MR from
recovering profits.
1
a
Before we address Federal's first argunent, we clarify
whet her Duravi si on and MPR can recover any | ost profits under Texas
| aw. Texas common law traditionally awarded only out-of-pocket
costs in fraud cases. Morriss-Buick v. Pondrom 131 Tex. 98, 113
S.wW2d 889 (1938); see also Canmp v. Ruffin, 30 F.3d 37 (5th
Cir.1994) (rejecting benefit-of-the-bargain damages in common-| aw
fraud action). That neasure, however, is no |onger exclusive.

Wth the enactnent of the DIPA Texas expanded the allowable



met hods by which damages in a fraud case can be neasured, and
t oday, Texas comon |aw allows "either the "out-of-pocket' or the
"benefit of the bargain' damages, whichever is greater." W O
Bankston Nissan, Inc. v. Walters, 754 S.W2d 127, 128 (Tex.1988).*
Fraud victinms are "also entitled to recover for pecuniary |oss
suffered otherw se as a consequence of [their] reliance upon the
m srepresentation.” Texas Commerce Bank Reagan V. Lebco
Constructors, Inc., 865 S.W2d 68, 73 (Tex.App.—<€orpus Christ

1993, wit denied).® Where properly proven, that 1is, not
specul ative, these special damages can include lost profits.®
Consequent |y, Texas | aw does allow the recovery of lost profits in
DTPA cases, and Duravision and MPR are not precluded per se from

proving and recovering |lost profits.

‘See al so Leyendecker & Assocs., Inc. v. Wechter, 683 S. W2d
369 (Tex.1984) (acknow edging that Texas conmon | aw al |l ows "out
of pocket' danmages, but also stating that Texas |law al so al |l ows
"benefit of the bargain' damages under the DTPA); Streller v.
Hecht, 859 S.W2d 114, 116 (Tex.App.—Houston [14th Dist.] 1993,
wit denied) ("Qur conmon |aw allows recovery of either the
benefit of the bargain neasure of damages or out of pocket | osses
in fraud clains."); Hedley Feedlot, Inc. v. Weatherly Trust, 855
S.W2d 826, 840 (Tex.App.-Amarillo 1993, wit denied) (sane as
Streller ).

°See also Airborne Freight Corp. v. CR Lee Enters., Inc.,
847 S. W 2d 289, 295 (Tex. App.—El Paso 1992, wit denied) ("[T]he
plaintiff is entitled to recover "special' or "consequenti al
damages shown to be the proximte result of the
m srepresentation.").

6See Wiite v. Southwestern Bell Tel. Co., 651 S.W2d 260,
262 (Tex.1983) (allowi ng recovery of lost profits in DITPA case);
Trenholmv. Ratcliff, 646 S.W2d 927, 933 (Tex.1983) (all ow ng
recovery for lost profits in fraud action); Lebco, 865 S.W2d at
74 (allowi ng contractor to recover |ost conpensation and | ost
profits when property owner with whom he had contracted i nduced
hi mto begin construction by fraudulently m srepresenting the
status of the devel opnent | oan).



b

Federal first argues that "as a matter of |aw' neither
Duravi sion nor MPR may recover damages for lost profits, because
nei t her conpany was an establ i shed, profitable business at the tine
of the transactions in question. Federal points out that
Duravi sion was incorporated | ess than one nonth before it entered
into the Display Sal es Agreenent, and has never nmade a profit; and
that MPR has never nmade a profit, although it had been in business
for several years when the transactions at issue here occurred.’
Federal argues that "under Texas | aw, an unestablished business is
not entitled to recover lost profits."8

A nunber of decisions of this Court and the Texas courts
i ndi cate that businesses | acking a history of profitability may not
recover lost profits under Texas | aw. However, in |light of the
nmost recent decisions on this subject, we conclude that this Texas
rule is not an absolute one. Under Texas | aw a business's failure
to denonstrate a history of profitability should be consi dered, but

i's not independently dispositive, in deciding whether |ost profits

'Rodol fo Vel asco testified that although MPR "never showed a
profit from 1984 until 1988," during those years "it was break
even." Record on Appeal, vol. 27, at 5.

8The i ssue which Federal raises is one of state law, and we
review de novo the district court's resolution of that issue.
See Sal ve Regina College v. Russell, 499 U S. 225, 231, 111 S. C
1217, 1225, 113 L.Ed.2d 190 (1991) ("The obligation of
responsi bl e appell ate review and the principles of a cooperative
judicial federalismunderlying [Erie Railroad Co. v. Tonpkins,
304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938) ] require that
courts of appeals review the state-law determ nations of district
courts de novo."). The parties agree that the issue is governed
by Texas | aw.



may be recover ed.
The Suprenme Court of Texas recently stated:

[Where it is shown that a | oss of profits is the natural and
pr obabl e consequence[ ] of the act or om ssion conpl ai ned of,
and their anmount is shown with sufficient certainty, there may
be a recovery therefor.... It is not necessary that profits
shoul d be susceptible of exact calculation, it is sufficient
that there be data fromwhich they nay be ascertained with a
reasonabl e degree of certainty and exactness.... "In order
that a recovery may be had on account of |oss of profits, the
anmount of the |oss nust be shown by conpetent evidence with
reasonabl e certainty."

Texas Instrunents, Inc. v. Teletron Energy Mym ., Inc., 877 S. W 2d
276, 279 (Tex.1994) (quoting Southwest Battery Corp. v. Onen, 131
Tex. 423, 115 S.W2d 1097, 1098 (1938)). The court also quoted a

passage from Southwest Battery which indicates that new and

unest abl i shed busi nesses may not recover lost profits: "The rule
denying a recovery ... where the enterprise is new or
unestablished, is still enforced, on the ground that the profits

whi ch m ght have been made from such business are not susceptible
of being established by proof to that degree of certainty which the
| aw demands. " 1d. (quoting Sout hwest Battery, 115 S.W2d at 1099).

Several of our decisions indicate that the new and
unest abl i shed business rule is a strict one, always denying
recovery to businesses which have failed to show a history of
profits. See Fiberlok, Inc. v. LM5S Enters., Inc., 976 F.2d 958,
962 (5th Cr.1992) (stating that "prospective profits are not
recoverable for a newy established busi ness or for a business that
has operated at a | oss" and explaining that "[t]he fornmer has no
track record, and the latter is an established |oser"); ol den
Bear Distributing Sys. of Texas, Inc. v. Chase Revel, Inc., 708
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F.2d 944, 951 (5th Cir.1983) (stating categorically that "Texas | aw
permts the recovery of the expected profits of a business only if
"there was sone data and history of profits from an established
busi ness' " (enphasis added) (quoting Atom c Fuel Extraction Corp.
v. Slick's Estate, 386 S.W2d 180, 188 (Tex.C v. App. —San Antoni o
1964), wit ref'd n.r.e. per curiam 403 S . W2d 784 (Tex.1965)
(explicitly w thholding approval of holding that only nom nal
damages m ght be recovered))); Keener v. Sizzler Famly Steak
Houses, 597 F.2d 453, 458 (5th G r.1979) (stating that "[u]nder
Texas |aw prospective profits are not recoverable for a newy
establi shed business or for a business which has operated at a
| oss" (enphasis added)), cited in Golden Bear, 708 F.2d at 951
("accord"); Fredonia Broadcasting Corp., Inc. v. RCA Corp., 481
F.2d 781, 803 (5th G r.1973) (stating "the well-established rule
t hat prospective profits froma new enterprise which has no history
of profits are too renote and speculative to be included in
conpensatory damages” (quoting Southwest Bank & Trust Co. V.
Executi ve Sportsman Ass'n, 477 S. W 2d 920, 929 (Tex. G v. App. —Pal | as
1972, wit ref'dn.r.e.))).

Qur statenents to that effect were supported by the teaching
of the Texas courts of appeals. Most notably, in Atom c Fuel
Extraction Corp. v. Slick's Estate, the San Antoni o Court of Cvil
Appeal s expl ai ned:

Since the decision in Southwest Battery Corporation v.

Onen, Texas has permtted recovery of l|ost profits to a

busi ness that can prove it is established and naking profits

at the time a contract is breached or a tort conmtted. That
case explains that pre-existing profits, together with other

facts and circunstances, may supply the reasonable certainty

9



requi red both as to the fact of danmages and the anount. The
success of an enterprise, neasured in profits, is dependent
upon a multitude of risks, chances and circunstances; and
W t hout sone history of profits there is i nadequate data upon
which to prove the fact of damages with the certainty
requi red. A new and unestablished business without a profit
record | eaves too much to conjecture and specul ati on.
ld., 396 S.W2d at 188 (citation omtted). The court in Atomc
Fuel , citing numerous decisions, observed that "[i]n those Texas
cases which have permtted recovery, there was sone data and
hi story of profits froman established business,” and "[i]n sharp
contrast with those precedents are those which have consistently
deni ed future profits when t he busi ness was new and unest abl i shed. "
ld. at 188-89, quoted in Fredonia Broadcasting, 481 F.2d at 803.
The court stated that "[p]roof of an operation of a business at a
loss fails to nmeet the test." 1d. at 189; see also First Texas
Sav. Ass'n v. D cker Cir., I nc., 631 S.w2d 179, 187
(Tex. App. —Fyler 1982, no wit); Ganda, Inc. v. Al Plastics
Mol ding, Inc., 521 S.W2d 940, 943 (Tex.C v. App. Waco 1975, wit
ref'd n.r.e.); Executive Sportsman Ass'n, 477 S.W2d at 929.
However, several recent decisions of Texas courts of appeals
indicate that the absence of a history of profitability is not
di spositive of the issue of recovery of lost profits; rather it is
one consideration, and lost profits may be recovered, even absent
a history of profitability, if other evidence establishes | ost
profits with reasonable certainty. The court of appeals stated
that conclusion quite clearly in Ochid Software, Inc. v. Prentice-

Hall, Inc., 804 S.W2d 208 (Tex.App.-Austin 1991, wit denied).

There the court stated that "nore recent cases have held that a new
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busi ness may use other data besides past profit history to show
anticipated profits to a reasonable certainty,” and held "that the
absence of a history of profits does not, by itself, preclude a new
busi ness fromrecovering lost future profits." |d. at 210-11.°

The court of appeals in Pena v. Ludwig, 766 S W2d 298
(Tex. App. Y\aco 1989, wit requested), stated that although "[I]ost
profits of a new or unestablished business generally cannot be
proved to a reasonabl e certainty due to the absence of a prior base
period for conmparison[,] ... lost profits may be recovered for a
new enterprise, if factual data is otherwi se avail able to furnish
a sound basis for conputing probable |[|osses.” ld. at 301
(citations omtted). The court explained that "[w] hether the
evidence is sufficient to support a finding of |ost profits nust be
determned fromthe facts of each case." 1d.

In Frank B. Hall & Co. v. Beach, Inc., 733 S . wW2d 251
(Tex. App. —<orpus Christi 1987, wit ref'd n.r.e.), the appell ant
argued—as does Federal here—that the jury's danage award had to be
reversed because "a "business which operates at a loss ... cannot
recover |ost profits.' " ld. at 257. The court of appeals
rejected that argunent, noting that "Beach did not contend
Hal | 's conduct caused it to suffer another year of operating at a
| oss. Rather, Beach sought to prove that Hall's conduct caused it

to |l ose specific business from which it would have realized a

°See al so Wssman v. Boucher, 150 Tex. 326, 240 S.W2d 278,
281 (1951) (stating that "the normal criterion" for recovery of
| ost profits is "an established record of profits made prior to
the act which is the basis of damage claint (enphasis added)).
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certain profit." 1d. The court explained that "[i]t is entirely
possi bl e that a busi ness can nmake a profit on individual jobs, yet
still end up wwth a net year-end | oss. Furthernore, sinply because
a busi ness may have a net | oss does not nean that it cannot suffer
further damage at the hands of another." |d. at 258.1°
We are not aware of any decision of the Texas Suprene Court
t hat expressly deci des whether the failure to denonstrate a history
of profitability—by itself—-bars the recovery of l|ost profits.
However, the Texas Suprene Court's recent decision in Texas
| nstrunent s, Inc. v. Teletron Energy Managenent, I nc. IS
instructive. There the court stated:
The requi renent of "reasonable certainty” in the proof of | ost
profits is intended to be flexible enough to acconmodate the
myriad circunstances in which clains for Jlost profits
arise.... "Profits are not always specul ative and renote
Whet her in a given case they should be so classified depends
al t oget her upon the facts and circunstances of that particul ar

case." ... "Wat constitutes reasonably certain evidence of
| ost profits is a fact intensive determnation."?!

1The court of appeals in Hall overturned the jury's damage
award on other grounds. See Hall, 733 S.W2d at 258-59 (noting
that verdict was based on estimtes of lost profits which were
not supported by "objective facts, figures, or data").

11The court al so stated:

Thi s does not nmean, however, that the "reasonabl e
certainty"” test |acks clear paraneters. Profits which
are largely speculative, as froman activity dependent
on uncertain or changi ng market conditions, or on
chancy busi ness opportunities, or on pronotion of
untested products or entry into unknown or unvi abl e
mar kets, or on the success of a new and unproven
enterprise, cannot be recovered. Factors |like these
and ot hers which nmake a business venture risky in
prospect preclude recovery of lost profits in
retrospect.

Tel etron, 877 S.W2d at 279 (enphasis added). The Texas
12



Tel etron, 877 S.W2d at 279 (quoting Sout hwest Battery, 115 S. W 2d
at 1099; Whiteside v. Trentman, 141 Tex. 46, 170 S.W2d 195, 197
(1943); Holt Atherton Indus., Inc. v. Heine, 835 S . W2d 80, 84
(Tex.1992)). Furthernore, although enphasizing that the plaintiff
in Teletron had never operated at a profit,! the Texas Suprene
Court did not end its analysis there. The court also enphasized
that the case before it involved "the proposed sale of a new and
uni que product which had never been sold before,” and the
production of which appeared not to be feasible.®® Al though the
absence of profit history was an inportant consideration in
Teletron, the court did not list it as a factor which precluded
recovery of lost profits, and stated that "[t]he focus is on the
experience of the persons involved in the enterprise and the nature

of the business activity, and the relevant market." [|d. at 280.

Suprene Court's reference to "clear paraneters,” and
"factors" which "preclude recovery of lost profits,"” appears
conpatible with a strict rule denying recovery whenever a
business fails to prove a history of profits: the court's
list of factors which preclude recovery was not exhausti ve,
see id. (referring to "[f]actors |like these and others "
(enphasi s added)), and the absence of a profit history
arguably coul d be one such factor. However, the court's
anal ysis of the evidence in Teletron | eads us to concl ude
that treating the absence of profit history as one

consi derati on—but not a dispositive one—+s nobre consi stent
wth the Texas Suprene Court's view of the reasonabl e
certainty requirenent.

12See id. at 280 (distinguishing Southwest Battery and Pace
Corp. v. Jackson, 155 Tex. 179, 284 S.W2d 340 (1955)—+wo cases
where recovery of |ost profits was perm tted—based on the fact
that "[t] he businesses in [those] cases actually operated at a
profit," whereas the plaintiff in Teletron "never did").

13See id. at 281 (pointing out that Pace and Sout hwest
Battery "involved the sale of established products").
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We follow the Teletron court's exanple by declining to treat
t he absence of a profit history, on the part of either Duravision
or MPR, as dispositive of the recoverability of lost profits. W
hol d that the absence of a history of profitability, Iike the fact
that a business is new, is "but one consideration."* 1d. Several
of our decisions indicating a contrary result—&ol den Bear, Keener,
and Fredonia Broadcasti ng—preceded the decisions in Teletron,
O chid Software, Frank B. Hall, and Pena, and therefore do not

reflect the recent trend in Texas law which the latter cases

1Al t hough the court in Teletron stated that "[t]he rule
denying a recovery ... where the enterprise is new or
unestablished, is still enforced,"” id., 877 S W2d at 279
(quoting Southwest Battery, 115 S.W2d at 1099), the court also
expl ained that a new business is not absolutely barred from
recovering lost profits sinply because it is new

The fact that a business is newis but one
consideration in applying the "reasonable certainty"

test. In Southwest Battery the Court endorsed
enforcenent of a rule denying recovery of lost profits
"where the enterprise is new or unestablished." But

this rule does not deny recovery by a new business
sinply because it is new, it denies recovery "on the
ground that the profits which m ght have been nade from
such busi nesses are not susceptible of being

establi shed by proof to that degree of certainty which
the | aw demands." The nere hope for success of an
untried enterprise, even when that hope is realistic,
is not enough for recovery of lost profits. Wen there
are firmer reasons to expect a business to yield a
profit, the enterprise is not prohibited from
recovering nerely because it is new

ld. at 280. Also, according to Teletron, the new or

unestablished " "enterprise' referred to in Sout hwest
Battery is not the business entity, but the activity which
is alleged to have been damaged." 1d. In light of that

| anguage we reject Federal's argunent that Duravision is
barred fromrecovering lost profits because it was
incorporated only a matter of days before the agreenent with
Feder al

14



represent. Because our 1992 decision in Fiberlok is nore recent
than Orchid Software, Hall, and Pena, we regard Fiberlok as
declining to adopt the view of Texas |aw which those cases
repr esent ed. However, the Texas Suprene Court's decision in
Teletron inplicitly approved t he approach which was taken in Orchid
Software, Hall, and Pena. Therefore, to the extent that the view
of Texas |aw expressed here represents a departure fromthat in
Fi berl ok, > we bel i eve such a departure is justified by the decision
in Tel etron.
2

Deci ding whether the evidence is sufficient to prove | ost
profits with reasonabl e certainty requires a detail ed di scussi on of
the facts. "Recovery for lost profits does not require that the
| oss be susceptible of exact calculation. However, ... [t]he
anount of the loss nust be shown by conpetent evidence wth
reasonabl e certainty." Holt, 835 S.W2d at 84 (citations omtted).
"As a mninmum opinions or estimates of |ost profits nust be based
on objective facts, figures, or data fromwhich the anount of | ost
profits can be ascertained." 1d. Federal argues that nost of the
| ost profits awarded by the jury were not proved with reasonabl e
certainty, but were nerely hoped for by Duravision and MR

Duravision and MPR respond that they proved lost profits via

5But see Fiberlok, 976 F.2d at 963 (describing the rule
denyi ng recovery for new and unestabli shed busi nesses as "the
general rule," and stating that that rule "does not apply to a
busi ness established on the basis of a contract sufficiently
specific in nature as to allow credible prediction of the anount
of lost profits, particularly if factual data is available to
furnish a sound basis for conputing probable |oss").
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specific contracts which would have earned revenues in MXxXico,
South Anerica, and Arkansas, but which were cancell ed because of
Federal's failure to deliver the Duravision machi nes.
a
The jury awarded Duravision $3,995 000 in damages—al nost
exactly the figure presented by Duravision's expert, Christopher
Pfl aum Pfl aum conput ed Duravi sion's danages to be $3,994, 902,

based on lost profits from sales of display machines, |eases of

di spl ay machi nes, sal es of advertising, |license fees, and franchi se
fees, in Mexico, Arkansas, and South Anerica, |ess operating
expenses. Simlarly, the jury awarded MPR al nost exactly the

anount of damages testified to by MPR s danmages expert, Ti nothy Ray
Moore. Mbore testified that MPR suffered $4, 751,530 in danages,
based on lost profits from sales and | eases of display machines,
sal es of advertising, |icense fees, and franchise fees in Mexico,
South Anerica, and Arkansas, |ess operating expenses. The jury
awar ded MPR $4, 750, 000 i n damages. Because the anpbunts of danmages
awarded by the jury so closely approximted the anmounts testified
to by Pflaum and Moore, we regard the jury's verdict as finding
that the anounts testified to by the experts were correct.

"The standard for appellate review of a jury's verdict is
exacting." Chemcal Distrib., Inc. v. Exxon Corp., 1 F.3d 1478,
1483 (5th Cir.1993).

"The verdict nust be upheld unless the facts and inferences

point so strongly and overwhelmngly in favor of one party
t hat reasonabl e [individuals] could not arrive at any verdi ct

to the contrary. If there is evidence of such quality and
wei ght that reasonable and fair mnded [individuals] in the
exercise of inpartial judgnment mght reach different

16



conclusions, the jury function nmay not be invaded."

ld. (quoting Ganberry v. OBarr, 866 F.2d 112, 113 (5th
Cir.1988)). Therefore, we nust deci de whether a reasonabl e person
could find that Duravision's and MPR's |ost profits were not
specul ative, but were proved with reasonable certainty. "[We are
bound to view the evidence and all reasonable inferences in the
light nost favorable to the jury's determnation.” Ri deau v.
Par kem | ndus. Serv., Inc., 917 F.2d 892, 897 (5th Cr.1990). "Even
t hough we m ght have reached a different conclusion if we had been
the trier of fact, we are "not free to reweigh the evidence or to
re-evaluate credibility of witnesses." " 1d. (quoting dass V.
Petro-Tex Chem Corp., 757 F.2d 1554, 1559 (5th Cr.1985)).

The Duravision concept was marketed in four main areas—n
Mexico, via S.T.OC.; in Mxico, via an agreenent wth the G an
Bazar retail chain;'¥® in South Anerica, by way of an agreenent with
Ri cardo Guerra; and in Arkansas, through the Arkansas franchi see,
Duravi sion of America, Inc. The future profits which Duravision
and MPR woul d have earned in each of these areas are in dispute,
and we wi || exam ne each one separately.

b
Servicios Tecnicos Oientados al Commercio

In the sumrer of 1988 MPR acquired from Duravision the

exclusive rights (1) to purchase Duravision displays from Federal

for export to Mexico, and (2) to market the machines in Mexico.

The Gran Bazar | ease agreenent was engi neered by STOC, but
W Il be addressed separately from STOC s sal es of Duravision
machi nes.
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MPR agreed to pay Duravision one half of all licensing fees from
t he Duravi sion concept, as well as one half of all profits fromthe
sal e of Duravision nmachi nes.

Shortly thereafter MPRtransferred to STOCt he excl usive ri ght
to market the Duravision idea in Mxico. Al ej andro Anmescua and
Al fonso Mran, representing STOC, signed a letter approving the
follow ng conditions of the agreenent: (1) STOC would acquire
Dur avi si on machi nes fromMPR at the rate of $3500 per machine; (2)
for each machi ne i nported i nto Mexi co, STOC woul d pay MPR an annual
license fee of $1000 for the first year, to be negotiable
thereafter but not to be I ess than $1000; and (3) STOC woul d buy
a m ni mum of 100 Duravi sion machi nes during a period of 12 nonths.
See Record on Appeal, Defendant's Exhibit D 129.

Several days |ater Mran, on behalf of STOC, sent a letter to
MPR agreeing to the followi ng additional terns "as a conpl[e]nent"”
to the prior agreenent: (1) that the cost of the exclusive right
to market the Duravision concept in Mexico would be $175,000; and
(2) that the cost of the license would be $1000 per machi ne per
year "for the first three years," but would be negotiated for the
subsequent years. See id. Defendant's Exhibit D 130.

On July 30, 1988, Mdran wote Duravision a "formal letter of
intent to buy ... a mnimm of eight hundred (800) "Duravision
di splays' " that year, "to be delivered in the next six nonths,"
for $3500 each. See id. Defendant's Exhibit D-140. The terns of
the formal letter of intent were reiterated by a letter from Mran

to Duravision the followng nonth, in which Mran stated: "By
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accepting these terns you will assure us that nobody will be able
to purchase these Signs fromyou for the purpose of exporting them
into Mexico." Moran also indicated that in light of STOC s
contacts with public transit authorities in Mexico Cty, "very
probably the anount of eight hundred displays ordered W oul d] be
increased to around 1,200 displays the first year."! See id.
Def endant' s Exhi bit D-141.

Based on the foregoing information, Pflaum and Mbore
cal cul ated the profits that Duravision and MPR woul d have earned if
Federal had provided the Duravision display machines that it had
prom sed. Pflaumprepared a chart, based on projected sal es of 800
units, ® which represented that Duravision would have received the
foll ow ng revenues:

(1) $87,500 Duravision's half of the $175,000 fee to be paid

by STOC to MPR for the exclusive right to market the
Dur avi si on concept in Mxico;
(ii) $1,100,000 Duravision's half of the license fees to be

paid by STOC to MPR each year for a period of three
years, on each nmachine inported into Mexico by STCC; 1°

7See al so Defendant's Exhibit D131 (setting out additional
ternms as a "conplenent” to the MPR-STOC agreenent, and stating
that STOC s "needs ... estimated for the first year, could be
approximately ... 800 to 1200 units").

8pf | aum prepared two charts, one of which was based on
sales of 1200 units, the other on sales of 800 units. The jury's
verdict reflects that the jury did not accept Pflaums
cal cul ati ons based on sales of 1200 units.

91'f 800 nmachi nes had been sold, and STOC had paid MPR $1000
per machi ne per year for three years, the total |icense fee paid
to MPR woul d have been $2, 400, 000 (800 nachi nes x $1000 x 3 years
= $2,400,000). Pflaumarrived at a | ower anount, $2,200, 000, by
allowing for the tine required to deliver all of the 800 machi nes
to Mexico. In late July of 1988 Mdran wote STOC s formal letter
of intent to purchase 800 nmachines, to be delivered within six
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(iii) $400,000 Duravision's half of the profits to be received
by MPR on the sale of 800 units to STOC for $3500 each:
Pflaum figured that Federal would sell each unit to MPR
for $2500, and that MPR woul d therefore earn a profit of
$1000 on each unit, resulting in a total profit on sales
of $800, 000.
The total of all of the foregoing is $1, 587, 500.

Moore's calculation of MPR s lost revenues differed from
Pflaum s cal culations in the i nportant respect that More based his
nunbers on sales of 1200 nachi nes. In other inportant respects
Moore's calculations mrrored Pflaum s.?° NMoore prepared a chart,
based on sal es of 1200 units, which represented that MPR woul d have
earned the foll ow ng revenues:

(i) $87,500 MPR s hal f of the $175, 000 fee paid by STOCto MPR

for the exclusive right to market the Duravi sion concept
in Mexico;

(ii) $1,800,000 MPR s half of the license fees to be paid by
STOC to MPR each year for a period of three years, on

mont hs. Pflaum assuned "that by the end of 1989, all eight
hundred machi nes would be in place.” Record on Appeal, vol. 38,
at 29. Consequently, according to Pflaunm s cal cul ati ons, 1990
woul d be the first year in which |license fees of $1000 per
machi ne woul d be received for all 800 machines. Pflaum

cal cul ated that $800,000 in license fees would be received by MPR
in each of 1990 and 1991, but only $600, 000 woul d be received by
the end of 1989. Hence the figure $2,200, 000 ($600,000 +

$800, 000 + $800, 000 = $2, 200, 000), of which Duravision's one half
share woul d have been $1, 100,000. Pflaum s allowance for
delivery tine is not chall enged on appeal.

20The jury's verdict is inconsistent to the extent that it
awar ded danmages to Duravi sion based on the sale of 800 Duravision
machi nes, but awarded damages to MPR based on the sale of 1200
machi nes. Because Duravision and MPR agreed to divide equally
the profits fromthe sale of all machines, the jury verdict is
unsupported by the evidence to the extent that it inplicitly
finds MPR woul d have earned revenues based on the sale of an
addi tional 400 machi nes. However, because the parties present no
argunent as to this issue it is not properly before the Court.
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each machine inported into Mexico by STCC;

(iii) $600,000 MPR s half of the profits to be received by MPR
on the sale of 1200 units to STOC for $3500 each: Mbore
figured that Federal would sell each unit to MPR for
$2500, and that MPR would therefore earn a profit of
$1000 on each unit, resulting in a total profit on sales
of $1, 200, 000

The total of the foregoing revenues is $2,487, 500.
[

Federal initially challenges these damages cal cul ati ons by
argui ng that MPR and Duravision failed to establish with reasonabl e
certainty that any of the 1200 Duravi si on machi nes coul d have been
sold.? Although | agree as to any sales in excess of 800 machi nes,
| conclude that sufficient facts and figures indicated the future
sale of 800 nmachines to permt recovery of corresponding | ost

profits.

2lUnl i ke Pflaum Moore did not allow for the tine required
to deliver all of the machi nes he anticipated woul d be purchased
by STOC. Neither his failure to do so—nor the jury's finding
accepting his calculations to that effect—+s chall enged on
appeal. Moore sinply cal cul ated that $1000 woul d be paid on each
of 1200 nmachi nes every year for three years, resulting in a tota
recei pt by MPR of $3, 600,000 ($1000 x 1200 machines x 3 years =
$3, 600,000). MR s half of that sum woul d, of course, be
$1, 800, 000.

2Arguably, the machines coul d not even have been bought
from Federal under the terns of the parties' agreenents, since
the record contains no evidence of a contract binding Federal to
produce all the Duravision displays that the jury's damage award
was based on. Duravision and MPR s clains for lost profits are
necessarily predicated not only on the demand for Duravision
machi nes, but also on their ability to neet that denmand.
Consequently, the absence of evidence that Federal was
contractually bound to produce the hundreds of nachi nes which
formed the basis of the jury's verdict calls into question the
certainty of the lost profits which the jury found. However,
Federal does not argue that Duravision's and MPR s |ost profits
were, for that reason, not proved with reasonable certainty.
That argunent is therefore waived.
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MPR s expert, Moore, conputed |lost profits on the basis of
1200 machi nes, which Moran nentioned in a letter to Duravision. In
that letter Moran stated: "Also be inforned that we contacted the
officers in the Subway System in Mexico Cty and the Airport
managenent and very probably the anount of eight hundred displ ays
ordered will be increased to around 1, 200 di spl ays the first year."
Record on Appeal, Defendant's Exhibit D 141. The only other
i ndi cation that 1200 machi nes woul d be purchased by STOC is found
inan earlier letter fromMran to MPR, in which Mran stated that
STOC's "estimated" "needs" for the first year "could be
approximately ... 800 to 1200 wunits." Record on Appeal
Def endant' s Exhi bit D-130.

Moran's statenents of an approxi mate nunber of machi nes which
he "coul d" need, and which he "very probably" woul d order, does not
provi de the degree of certainty which is required for recovery of
| ost profits. "As a mninmum opinions or estimates of |lost profits
must be based on objective facts, figures, or data from which the
anmount of |ost profits can be ascertained.” Holt, 835 S. W2d at
84. "W cannot uphold an award of damages based on specul ation.™
Hall, 733 S.W2d at 259 (overturning jury verdict where evidence
supporting finding of lost profits was estimate, unsupported by
underlying facts, of "about" how much plaintiff could have nade);
see also Fenwal, Inc. v. Mencio Sec., Inc., 686 S.W2d 660, 665
(Tex. App. —San Antonio 1985, wit ref'd n.r.e.) (overturning jury
verdi ct where evidence supporting lost profits was statenent that

conmpany would do "in the nei ghborhood of $300,000 in gross sal es"
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and profit would be "in the neighborhood of about | guess
$60, 000") . Moran's statements regarding the purchase of 1200
machi nes are unsupported by any underlying facts, and are patently
specul ative. 2 As such they are insufficient to prove wth
reasonabl e certainty any |lost profits fromthe sale of Duravision
machi nes over 800 units, and the jury's verdict awarding MPR | ost
profits nust be nodified accordingly. MPR may not recover | ost
profits fromsales or fromlicense fees for any of the 400 nmachi nes
erroneously included in More's cal cul ati ons.

As to the remaining 800 signs, however, | reject Federal's
argunents. First of all, | conclude that a binding contract was
entered i nto between STOC and MPR which entitled MPRto the sal e of
100 Duravi sion nmachines during the first year of the contract. A
letter fromMran to MPR specifically stated, "the m ni numquantity

wll be the buying of 100 units.” A binding contract which

2Several witnesses at trial inadvertently referred to
Moran's statenents as an order for 1200 machi nes. See Record on
Appeal, vol. 25, at 152 (where Miran testified that he "pl ace[d]
an order” with Duravision for 800 nachines, and that "order g[o]t
i ncreased to twel ve hundred machines"); id. vol. 24, at 87
(where Rodol fo Velasco testified that "STOC i ncrease[d] the
nunmber of signs it was ordering fromduravision and MP.R group

... fromeight hundred to twelve hundred units"); id. vol. 26,
at 99 (where Moran testified that he "decided to increase the
order by another four hundred"). |In light of the explicit terns

of Moran's correspondence, the foregoing testinony does not
support the conclusion that either of Miran's letters anpbunted to
an order for 1200 machines. See generally Fed.R Evid. 1002 ("To
prove the content of a witing ... the original witing ... is
requi red, except as otherw se provided in these rules or by Act
of Congress."), 1004 (providing that "[t]he original is not

requi red, and other evidence of the contents of a witing ... is
adm ssible if" the original is |ost, destroyed, not obtainable,
in the possession of the opposing party, or not closely rel ated
to a controlling issue).
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woul d have resulted in ascertainable profits can satisfy the
plaintiff's burden of proving lost profits wth reasonable
certainty. See Holt, 835 S.W2d at 85 (stating that plaintiffs
"coul d have supported their lost profits with testinony that they
had | ost out on specific contracts"); Flemng Mg. Co. v. Capitol
Brick, Inc., 734 S.W2d 405, 407 (Tex.App.-Amarillo 1987, wit
ref'dn.r.e.) (stating that "[p]roof of existing contracts for ten
inch bricks ... would have satisfied th[e] burden" of proof with
reasonabl e certainty).? A binding agreenent between MPR and STCC
for the purchase of 100 units proved those sales with reasonable
certainty in this case.

The remai ning units upon which Pflaum based his cal cul ati ons
were the subject of Mdiran's formal letter of intent. Al t hough
apparently not a binding contract, neither is Mran's letter of
intent a nere statenent of opinion or conjecture, as was his
reference to a probable order of 1200 machines. Mran stated his
intent to purchase a specific nunber of nmachines (800) for a stated
price ($3500 each) within a definite tine period (six nmonths). As
aresult, the formal letter of intent satisfied the requirenment of
"objective facts, figures, or data from which the anmount of | ost
profits can be ascertained." Holt, 835 S.W2d at 84.

Furt hernore, several weeks | ater Moran repeated his statenent
of intent in the followng letter to Marc Johnson:

Dear Marc:

24Federal concedes that Texas courts have permitted recovery
of lost profits where there was "proof of existing, enforceable
contracts.” Reply Brief for Federal at 4.
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In reference to our July 30th, Letter of Intent for Ei ght
Hundred (800) "Duravi sion D spl ays" we are confirm ng you t hat
as per our conversations with M. Rodol fo Vel asco we accept ed
that the price for each Display will be $3,500.00 USD FOB
Mexico City and we will pay you the armount of $1,000.00 USD
per display per year as a "License Fee" for wusing the
exclusive rights to market this concept in Mexico.

By accepting these terns you will assure us that nobody w ||

be able to purchase these Signs fromyou for the purpose of

exporting theminto Mexico...

SI NCERELY YOURS.

/ s/ ALFONSO MORAN DI RECTCOR
Record on Appeal, Defendant's Exhibit D 141.

Moran's letters anply support the inference that STOC woul d
have entered into a binding contract for the purchase of those
di spl ays had they been avail able.? Furthernore, there is no reason
to believe that MPR would have been less willing than STCC to
conplete the sale of the 800 Duravision machines. Even assum ng
that the machines would have cost MPR $3100 each, as Federa
contends, MPR woul d have made a profit on the sal e of each machi ne,
and therefore had good reason to sell the nmachines which STOC
desired to purchase. In light of these facts, it is reasonably
certain that a binding contract for the sale of 800 Duravision

machi nes woul d have been conpl eted, had they been produced. ?¢

2®Moran testified at trial that in his experience in
busi ness, witten agreenents usually follow formal letters of
intent. See Record on Appeal, vol. 26, at 93.

2®Federal contends that the "nunber of displays that could
have been sold if the displays had functioned properly is a
matter of pure specul ati on" because Mdran's "letters of intent
were not supported by orders fromt' stores where the displays
woul d eventually be installed. Reply Brief for Federal at 8. W
di sagree. Despite the absence of contracts to install units in
the field, Miran issued the formal letter of intent and, several

25



Federal argues, however, that Moran's fornmal letter of intent
is nerely an unenforceabl e agreenent to agree, and as such will not
support recovery of |lost profits damages. Federal relies for that
proposition on Reid v. El Paso Construction Co., 498 S. W2d 923
(Tex.1973), where the Suprene Court of Texas reversed an award of
| ost profits which was based on an unexecuted coll ateral contract,
hol di ng that proof of the | ost profits was "renote, contingent, and
too uncertain." 1d. at 925. However, in Reid the Texas Suprene
Court did not hold that executory contracts generally are
i nsufficient evidence of future | ost profits. Furthernore, Reidis
di stingui shable on its facts.

The plaintiffs in Reid purchased | and fromthe defendants and
entered into an oral agreenent with a third party to build
apartnent buildings on the prem ses. See id. The plaintiffs
alleged that they lost profits, which they would have earned by
bui l ding the apartnents, because that the defendants had secretly
altered the drainage of the land before selling it to the
plaintiffs, causing it to flood with the first heavy rains. |[|d. at

924-25. In denying recovery of the | ost profits, the Texas Suprene

weeks | ater, sought MPR s and Duravision's acceptance of its
terms. See supra, Record on Appeal, Defendant's Exhibits D 140
(July 30 letter of intent), D141 (letter of 20 August). That
evi dence showed with reasonable certainty that Mran woul d have
entered into a contract to buy 800 units, even though he had not
obt ai ned contracts to install the units in public establishnents.
Adm ttedly, the absence of contracts for installation of the
units m ght have conprom sed STOC s ability to honor an agreenent
to purchase 800 units from MPR  However, it is always possible
that contracts will be breached, and Texas courts nonet hel ess
have indicated that contracts which would have given rise to
certain profits may satisfy the requirenent of reasonable
certainty.
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Court noted that there was "no evidence that [the defendants] knew
or had any reason to know about an agreenent by which plaintiffs
intended to or had a contract to erect apartnent units on the
vacant lot...." Id. at 925. Here, by contrast, Federal knew that
Duravi sion woul d attenpt to distribute hundreds of its nmachi nes for
pl acenment in public establishnments. Therefore, Reid does not
require reversal in this case.

Federal also relies on Federal Land Bank Ass'n v. Sl oane, 793
S.W2d 692 (Tex. App. —Fyler 1990), rev'd in part on other grounds,
825 S. W 2d 439 (Tex.1991), in which the court of appeal s overturned
a jury verdict awardi ng damages for lost profits. See id. at 699-
700, 701. Hoping to raise broiler chickens for sale to Pilgrims
Pride, the Sl oanes sought financing from FLBA for construction of
two chicken houses. See id. at 694. FLBA s |oan officer assured
the Sloanes that their |oan application had been approved, but
several nonths | ater FLBA i nforned t he Sl oanes that the noney woul d
not be forthcomng. See id. at 694-95. As a result, the Sloanes
were unable to finalize an agreenent with Pilgrims Pride. See id.
at 695. The Sl oanes sued FLBA, and the jury awarded damages for
profits that the Sloanes would have nmade under a contract wth
Pilgrims Pride. See id.

The court of appeals reversed the award of lost profits,
stating that "there was no proposed form of contract between the
Sl oanes and Pilgrimintroduced into evidence; [and] there was no
proof as to any of the specific ternms of such proposed future

contract from which the jury could award l|ost profits wth
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reasonable certainty.” 1d. at 699. Sloane is easily distinguished
fromthis case because Moran's fornmal |letter of intent did propose
a contract between STOC and MPR, including specific terns of price,
quantity, and delivery date. Because it is distinguishable onits
facts, Sloane is not controlling.?

| would therefore hold that Duravision and MPR proved wth
reasonable certainty that they would have sold 800 Duravision

di splay machines to STOC, and that both MPR and Duravision are

2"The court of appeals in Sloane also relied on dicta from
the court of appeals' opinion in Alied Bank Wst Loop v. C B.D
& Associ ates, 728 S.W2d 49 (Tex. App. —Houston [1st Dist.] 1987,
wit ref'dn.r.e.). The court in Allied Bank stated that "[i]n
order to recover |lost profits, a party nust show either a history
of profitability or the actual existence of future contracts from
which lost profits can be calculated with reasonable certainty.”
ld. at 54-55. However, the Allied Bank case did not raise the
i ssue whether future contracts nust actually be in existence to
permt the recovery of lost profits where there is no profit
hi story: the court sustained the award of |ost profits because
the plaintiff's "financial history ... showed profitability."
ld. at 55. Furthernore, after carefully exam ning the two cases
cited by Allied Bank for the requirenent of existing future
contract s—Sout hwest Battery and Aut omark of Texas v. Di scount
Trophies, 681 S.W2d 828 (Tex. App. —ballas 1984, no wit)—-we can
find no support for such a rigid rule. To the contrary, both
Sout hwest Battery and Automark indicate that the recoverability
of lost profits nust be decided upon the facts of each case. See
Sout hwest Battery, 115 S.W2d at 1099 ("It is inpossible to
announce with exact certainty any rule neasuring the profits the
| oss for which recovery may be had."); Automark, 681 S.W2d at
829 ("Each such case nust be determned on its own facts."); see
al so Teletron, 877 S.W2d at 279 (stating that the "requirenent
of "reasonable certainty' in the proof of lost profits is
intended to be flexible enough to accomobdate the nyriad
circunstances in which clains for lost profits arise," and that
"[w hat constitutes reasonably certain evidence of lost profits
is a fact intensive determ nation"). Although we recogni ze the
probative force of existing contracts in lost profits cases, see
Holt, 835 S.W2d at 85 ("The Heines could have supported their
| ost profits with testinony that they had | ost out on specific
contracts...."), we do not regard Texas |law as including a strict
requi renent of the actual existence of future contracts wherever
no history of profitability is shown.
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entitled to collect license fees and profits fromthe sal e of those
machi nes.
i

Federal further contends that the evidence does not support
Moore's and Pflaum s assunption that Federal would have sold
machines to MPR for $2500. In calculating MPR s and that
Duravision's profits on the sale of displays to STOC, More and
Pflaum posited that MPR could have purchased the machines from
Federal for $2500 each and sold them to STOC for $3500 each
resulting in a per-machine sales profit of $1000. Duravision and
MPR contend that Federal promsed to reduce the cost of each
di splay from $3100—+he anmpbunt provided in the initial agreenent
bet ween Duravi si on and Federal to $2500. Federal argues that no
agreenent was reached for a reduction in the price of a Duravision
di splay from$3100 to $2500, and that Duravision and MPR s experts
nmerely specul ated that the price of display nachines would drop to
$2500. Federal contends that any profits fromthe sale of display
machi nes shoul d t hus be based on a cost to MPR of $3100, resulting
ina profit of only $400 on the sale of each machi ne.

Pflaum Duravision's expert, admtted that he had never seen
a docunent which stated an agreed price per unit for the Duravision
di spl ays.?® Wen asked whet her he was "aware of howthe twenty-five

hundred dol | ar per machi ne cost cane into effect,” Pflaumanswer ed:

"There were sone early discussions |'ve seen notes on...." MR's

28See Record on Appeal, vol. 30, at 16 ("I've seen a |lot of
t hi ngs about what the price is going to be. | can't say that any
one of themsays this is the price we agree on.").
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expert, WMore, who also based his calculations on the price of
$2500 per machi ne, agreed that he had "never seen a letter witten
from Federal sign in which they agree to keep the price at
twenty-five hundred dollars.” Neither had More seen an invoice
from Federal Sign bearing the price $2500 per machi ne.

Federal's district nanager, Mke Harris, dealt extensively
wi t h Duravi sion and MPR regardi ng the price of Duravision displays.
Harris testified that he had "had no way of know ng what the final
purchase price would be," and that "the only representations that
[ Federal] ever nade to [Duravision were] that [Federal] would try
to have the machine priced in th[e] ballpark"” of $2500. Record on
Appeal, vol. 34, at 216. During his testinony Harris specifically
denied "that [he] represented that the price would be twenty-five
hundred dollars or less," id. at 218, and further testified as
fol | ows: "We had discussions. W may have said, it mght be
twenty-five hundred, maybe it wll be twenty-five hundred, it could
be twenty-five hundred. We were still in the devel opnment process

and there was no way for us to know what the price would be."

QO her evidence in the record tends to show that Harris may
have prom sed a reduction in the price of the Duravision machi nes.
However, that evidence nerely raises questions about the anount of
any possible price reduction. Rodolfo Velasco, of MPR testified
as follows:

Q What was your agreenent with Federal Sign relative to how
much each machine would cost if you bought in quantities?

A Mke Harris told nme that the price would be reduced. From
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the first machine that | paid thirty-five hundred doll ars,

that would be reduced around twenty-three to twenty-five

hundred dollars ... if | purchased in vol une.

ld. vol. 24, at 83. Vel asco also indicated in a letter to
Duravision that Harris had "offered a discount after the first
twenty machines and the price that [was] quoted was around
$2, 350.00 to $2,400.00 USD per machine." 1d. Defendant's Exhibit
D-121. John Vickers, of Duravision, testified that he was once
present when Velasco ordered two hundred signs, and "[t]he
agreenent was twenty-six hundred and sixty-five dollars for the
first hundred and twenty-five hundred thereafter." Id. vol. 23, at
44.2° Al though this evidence supports the conclusion that a price
reduction was agreed to by Federal, it does not show sufficiently
what t he anmount of the reduced price woul d have been. Vel asco does
not identify a specific agreed price: he refers to two different
ranges of prices—$2300 to $2500, and $2350 to $2400. Vi ckers
testified that, of the 200 machi nes ordered, 100 woul d have cost
$2650.

Furthernore, the evidence does not show sufficiently when any
reduction in price wuld have occurred. In his letter to
Duravi sion, see supra, Velasco indicates Harris promsed a
reduction after the first twenty nachines. However, Vel asco
testified differently at trial:

Q And what type of volune did you have to purchase in order to
get the price down to twenty-five hundred dol | ars per nachi ne?

A He had it nentioned that he knew that we were talking

2Vickers testified that this agreenent was reached between
Rodol fo Vel asco and M ke Harri s.
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about —+o0 start eight hundred to twelve hundred units.
ld. vol. 24, at 83-84. Although Vickers testified about an order
for 200 machi nes, he did not say when this order was placed, or how
many Dur avi si on machi nes woul d have been sol d al ready before these
200 machines. Therefore, the evidence does not show sufficiently
whet her a reduction in price would have been in effect when MR
purchased the 800 machines for resale to STOC

As a result, | would reverse the damage awards for MPR and
Duravision to the extent that they are based on a sale price to MPR
of $2500 and a corresponding profit margin of $1000 per machi ne.
The district court did not address whether Federal would have
reduced the price of Duravision displays below the rate of $3100
each, which was provided for in the original Display Sales
Agreenent between Duravision and Federal .3 Because the district
court instead accepted the experts' assunption that Federal would
have reduced its price to $2500, | would not on our own initiative
make that determ nation. Duravision and MPR did, however, prove
that sonme profits had been lost, and | would therefore remand for
a determnation of what both the price of the displays and the
corresponding lost profits would have been.

i
We also find insufficient evidence to prove with reasonable

certainty that STOC would have paid |license fees for each of the

It is also specul ative whether MPR could have continued to
purchase the machi nes for $3100, since the contract wth Federal
only bound Federal to provide 20 nmachines at that price.

However, Federal does not nmake that argunent. It is therefore
wai ved.
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800 machines in 1990 and 1991.3% Both More and Pfl aum cal cul at ed
| ost profits based on license fees of $1000 per machi ne for 1990
and for 1991. However, as Federal points out, there is no
obj ective evidence to prove that STOC woul d have continued to pay
the license fees during those years. MPR and Duravi sion do not
cite, and we have not found, any evidence that STOC held contracts
for the sal e of advertising on the machines it intended to purchase
fromMPR. Therefore, there are no objective facts and figures to
show t hat STOC coul d have done enough busi ness during 1990 and 1991
to be able to pay $800, 000 per year in license fees. Furthernore,
STOC was not contractually obligated to continue paying |icense
fees for three years. Although the agreenent between STOC and MPR
stated that the anobunt of the license fees would be negotiated
after three years, it did not identify three years as the term of
the agreenent. Therefore STOC was not bound by any agreenent for
a termof three years. See City of Big Spring v. Bd. of Control,
404 S.W2d 810, 817 (Tex.1966) (stating that "when a contract has
no definite and determnable term... it my be termnated at the
end of a reasonable tine in order to carry out the intention of the
parties"). Absent a binding agreenent or other objective data to
show that STOC woul d have paid the license fees beyond the first
year, there is insufficient evidence to prove with reasonable
certainty that MPR and Duravision would have shared $800, 000 in

|icense fees during 1990 and during 1991. The award of | ost

3lFederal does not argue that the |icense fees would not
have been paid during the first year—2989.
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profits from STOC s |icense fees nust therefore be vacated, and |
woul d hol d that Duravision and MPR may recover lost profits only
from license fee revenues that the jury found they would have
received prior to 1990: $300,000 for Duravision, and $400, 000 for
MPR.
Y

In summary, | would hold that the evidence shows wth
reasonabl e certainty that 800 Duravision displays woul d have been
sold to STOC in Mexico. As aresult, the total profit on sales of
di splays to STOC fromwhich | ost profits could be recovered should
on remand be cal cul ated as foll ows: ($3500-price determ ned on
remand) x 800 machi nes, and Duravision and MPR are each entitled to
recover lost profits fromhalf of that sum

| would also hold that Duravision nmay recover |ost profits
from license fees of only $300,000—+he amount which Pflaum
cal cul at ed Duravi si on woul d have recei ved before 1990, and t hat MPR
al so may recover lost profits only fromlicense fees it woul d have
received prior to 1990. Furthernore, to the extent that the | ost
license fees awarded to MPR are based on the sale to STOCC of 1200
Dur avi si on di spl ays, those |lost |icense fees were not proved with
reasonabl e certainty. It was only shown with reasonable certainty
that 800 machines would have been sold to STOC Consequent |y,
rather than the $1,800,000 which the jury awarded, | would hold

that MPR may recover |ost profits fromlicense fee revenues of only
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$400, 000. *

Also, | would not disturb the award of |ost profits based on
one-hal f of the $175,000 franchise fee paid by STOC to MPR-$87, 500
to each of Duravision and MPR 33

c
G an Bazar
Accepting the cal cul ations pronul gated by Duravision's and
MPR s experts, the jury al so awarded danages to both conpani es for
profits which would have been earned as a result of a |easing
agreenent with Gran Bazar, a major retailer in Mexico City. The
experts' cal cul ations were based on the foll ow ng scenario.

Gran Bazar would lease thirty Duravision displays, al

32] recognize that this award varies fromthe anount which
woul d be recovered by Duravision. For reasons already discussed,
see supra notes 18, 20, Pflaum conputed a different damage anount
for lost license fees than did More. However, because that
aspect of the damage award for Duravision is not chall enged on
appeal, the issue is not before this Court.

3Federal argues that the $175,000 franchise fee paid by
STOC to MPR cannot give rise to danmages because it was a

col l ateral agreenent unantici pated by Federal. For this
proposition Federal cites only to a segnent of Rodolfo Vel asco's
testi nony where he states that Duravision and Federal, in

entering into the Display Sales Agreenent, did not anticipate the
installation of Duravision machines in Mexico. See Record on
Appeal , vol. 27, at 127. However, Vel asco's testinony does not
prove Federal failed to foresee that Duravision m ght earn
revenues such as franchise fees. It suggests only that Federal
did not anticipate the distribution of Duravision machines in
Mexi co. Other evidence supports the conclusion that Federal was
aware of Duravision's and MPR s plans for marketing the

Duravi sion di splays. During neetings with Marc Johnson, prior to
t he execution of the agreenent between Federal and Duravi sion,

M ke Harris of Federal |earned that Duravision mght try to sel

or lease its machines in Gkl ahoma and Texas, and that they "were
t al ki ng about a good nunber of machines." Federal's argunent
that the franchise fee was unanticipated is without nerit.
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bel onging to STOC, and place fifteen of the units in each of two
Gran Bazar stores. Lease paynents would be $80, 000 per year per
machi ne, such that the total as to all thirty machi nes woul d be
$2, 400, 000 per year. Lease paynments would be received initially by
STOC, which would then remt one hal f—$1, 200, 000 annual | y—+0 MPR
and MPR would pay to Duravision one half of that—-$600, 000.
Therefore the |ease revenues for a given year were ultimtely
divided as follows: $1,200,000 to STOC, and $600,000 each to
Dur avi si on and MPR. 3¢

Moore calculated MPR s lost profits based on | ease paynents
for 1989, 1990, and 1991, resulting in a total for MR of
$1, 800, 000. Li ke More, Pflaum calculated Duravision's |ost
profits fromleases to Gran Bazar for 1989, 1990 and 1991, totaling
$1, 800, 000. However, Pflaum also calculated |ost profits for the
| ast quarter of 1988, in the anpbunt of $150,000 (1/4 x $600, 000 =
$150, 000), so that Duravision's total damage estimate for profits
from leasing fees was $1, 950, 000. The jury awarded MPR and
Dur avi si on damages in accordance with those figures.

Federal first argues the evidence did not showw th reasonabl e

certainty that Gan Bazar woul d | ease thirty Duravi sion machines to

31t is undisputed that STOC and MPR agreed to share equally
any profits STOC recei ved by | easing Duravision signs to G an
Bazar. See id. vol. 25, at 134 (where Alfonso Mdran, director of
STOC, testified that STOC was "going to split fifty/fifty as part

of joint venture sone profits wwth MP.R Goup"); id. vol. 26,
at 84 (where Moran testified that "STOC and MPR ... had an
agreenent to split, one half, fifty-fifty ... all nonies"); see

also id. at 119. It is also undisputed that MPR agreed to share
equally with Duravision any profits it nmade by marketing the
Duravi sion concept in Mexico. See id. Defendant's Exhibit D
124,
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Gran Bazar. At the tinme of the agreenent between STOC and G an
Bazar there was one Gran Bazar store in operation in Mexico City,
and the grand opening of another store was planned. Feder al
contends that the | ease of thirty Duravision units for these stores
was a nere "contingency" which was not proven wth reasonable
certainty. W disagree.

Several Wi tnesses, including Marco Antonio Luna, the
sub-director of Gan Bazar, and Alfonso Mran, the director of
STCC, testified that Gran Bazar | eased fifteen Duravision machi nes
for the first Gran Bazar store. Luna also testified that twenty
Dur avi sion machi nes "were going to be installed in the G an Bazar
store, the second one," and that these machines were "on the sane
agreenent"” as the machines for the first store. Record on Appeal,
vol . 25, at 49-50. Rodol fo Velasco testified that the sane
agreenent was reached for the second Gran Bazar store as for the
first—providing for fifteen machines. See id. vol. 23, at 198. A
letter from MPR to Federal also refers to a "contract"” with "the
second Gran Bazar" for "15 nore machi nes and another $1.2 mllion."
The letter says that "we"—-apparently referring to MR and
STOC—were going to be paid $2,000.00 USD per ad per year in each
machi ne for 15 machines." |1d. Defendant's Exhibit D 185. Thi s
evidence would permt a reasonable juror to conclude that G an
Bazar and STOC had a contract for the |lease of at least thirty

Duravi sion signs.® | would therefore hold that the evidence of

%Luna's testinony that twenty displays would have been
pl aced in the second Gran Bazar suggests that 35 signs in al
woul d have been | eased.
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t hose contracts proved with reasonable certainty that thirty signs
woul d have been | eased to Gran Bazar by STOC. See Holt, 835 S. W 2d
at 85; Barbouti v. Minden, 866 S.W2d 288, 297 (Tex.App.—Houston
[14th Dist.] 1993, wit denied) ("One party's testinony of
estimated profits, wthout proof of the existence of an actual
contract or any objective data, is not sufficient in our opinionto
support an award of lost profits.” (enphasis added)); Fl em ng
Mg. Co., 734 S.W2d at 407; Davis v. Small Business Inv. Co., 535
S.W2d 740, 743 (Tex.C v. App. Fexarkana 1976, wit ref'd n.r.e.)
(uphol ding denial of lost profits danmages where, inter alia,
"[t] here was no evidence of contracts or sales which could have
been antici pated").

Federal al so contends, however, that the evidence did not show
with reasonable certainty that G an Bazar would pay $80, 000 per
machine to |ease the Duravision units. Federal argues that a
letter from Marco Antonio Luna, sub-director of Gan Bazar,
i ndi cates $80, 000 was to be paid for all fifteen units which were
to be leased for the first Gan Bazar |ocation. See Record on
Appeal , Defendant's Exhibit D-138. Federal's argunent is wthout
merit.

Luna admtted at trial that the letter in question, which is
witten in Spanish, did not explicitly say $80,000 was to be paid
for each machine. See id. vol. 25, at 79, 81. As Luna testified,
the letter refers only to a | ease of fifteen nmachines for $80, 000.
However, the letter does not purport to be a contract between STOC

and Gan Bazar. It nerely states that "Gran Bazar is interested in
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market[ing] the ads in ... Duravision displays" under a |easing
agreenent . | d. Defendant's Exhibit D 138 (enphasis added).
Furthernore, Luna repeatedly testified that the oral agreenent
bet ween STOC and G an Bazar obligated Gran Bazar to pay the sum of
$80, 000 annually for each machine, see id. vol. 25, at 24-25, 29,
79. A fonso Mran, the director of STOC, testified to the sane
effect. See id. vol. 26, at 81. Their testinony was sufficient to
prove that an agreenent between G an Bazar and STOC required G an
Bazar to pay $80,000 per nachine per year. Because of the
exi stence of that contract, | would hold that the evidence showed
wi th reasonabl e certainty that STOC woul d have recei ved $80, 000 per
year for each machine it l|leased to Gran Bazar. See Holt, 835
S.W2d at 85; Barbouti, 866 S.W2d at 297; Flemng Mg. Co., 734
S.W2d at 407; Davis, 535 S.W2d at 743.

Finally, Federal argues that the evidence failed to showw th
reasonabl e certainty that any signs woul d have been | eased by G an
Bazar during 1990 and 1991-the second and third years as to which
damages were awarded for |ost |ease revenues. Federal contends
that "no objective facts and data in the record supported that
specul ation." W agree. W have not found, and MPR and Duravi si on
do not cite, any evidence in the record which indicates that the
Gran Bazar | ease agreenent extended for a period greater than one
year. Alfonso Moran, the director of STOC, testified that the G an
Bazar agreenent was "for an indefinite period of tinme." Record on
Appeal, vol. 26, at 32. Furthernore Rodolfo Velasco, witing to

Federal on behalf of MPR, indicated that the "contract with G an
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Bazar was signed for $1.2 million Dollars (15 machi nes at $80, 000
USD per vyear)." |d. Defendant's Exhibit D 185. Vel asco al so
referred to the agreenent regardi ng the second Gran Bazar | ocation
as a "contract ... for 15 nore machines and another $1.2 mllion."
ld. Velasco's letter does not indicate that he regarded the G an
Bazar contracts as having a termof three years. To the contrary,
the letter suggests that Velasco considered the Gan Bazar
contracts to be worth only $1.2 mllion each, which was the agreed
rental paynent for one year. On direct examnation Pflaum
Duravi sion's expert, was asked why hi s cal cul ati ons of Duravision's
damages extended over a period of three years, and he responded:
"I'n reviewi ng, |ooking at the projections, this |looked like it was
going to be a very profitable business. And, clearly, a very
profitable business." I|d. vol. 38, at 33.3% The nost we have found
to support the projection of | ease revenues into a second and third
year is Mran's testinony that he was "in this deal for the |ong
term" Id. vol. 26, at 37. Miran's statenent of a general desire

to continue participating in what was, in his wrds, a "terrific

3Pf | aum al so answered "yes" to the followi ng question:
"Wth respect to the Gran Bazar |ine, you contend, as |
understand it, that the agreenent was that Gran Bazar woul d pay
ei ghty-thousand dol | ars, per nmachine, per year, for three years,
to |l ease the machines, to STOC." Record on Appeal, vol. 30, at
19 (enphasis added). Pflaum s testinony does not reflect any
facts of the STOC- G an Bazar agreenent which would support his
"contention." Pflaum an expert in finance, testified about the
econom ¢ consequences of the transactions in question here. He
did not testify from personal know edge about the facts of the
transactions which took place. See id. at 23 (where Pflaum
testified that his understandi ng of the Gran Bazar transaction
was "based on reading the depositions and talking to M.
Vel asco").
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busi ness," reveal s neither an agreenent between STOC and G an Bazar
to | ease the Duravision machines for nore than one year, nor any
other facts, figures, or data sufficient to prove with reasonable
certainty that profits would have been earned fromthe G an Bazar
deal for a period of three years.

Because we agree with Federal's third argunent, | would hold
that MPR and Duravision may recover lost profits from the G an
Bazar | ease agreenent only for revenues which would have been
received during the first year of that agreenent—-$600, 000 in | ease
revenues for each of Duravision and MPR Accordingly, | would
reverse the jury's verdict awarding lost profits based on an
additional $1,200,000 to MPR and an additional $1,350,000 to
Duravi sion on the grounds that it was not proved with reasonabl e
certainty that the Gran Bazar | ease agreenent woul d have renmai ned
in effect for nore than one year.

d
Sout h America

Duravision and MPR s experts also calculated, and the jury
found, damages resulting fromthe | oss of a sale of 300 Duravision
machi nes to Ricardo Guerra, for distributionin South America. The
jury found that Duravision |ost $639, 845, and MPR | ost $525, 000,
consisting of profits on sales of Duravision machines, as well as
license and franchi se fees which would have been paid by CGuerra.
Federal argues that the anmount of Duravision's and MPR s | ost
profits fromlicense fees, and fromsal es of Duravi sion machines to

Guerra, was not proved with reasonable certainty. W agree.
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In awitten contract, Guerra purchased fromMPR the right to
market, sell, and use the Duravision display in South Anerica
Central Anerica, and the Cari bbean, except for Panama and Col unbi a.
See Record on Appeal, Defendant's Exhibit D 134. In return for
those rights Guerra agreed to pay MPR $225, 000, of which he paid
$22,500 upon the signing of the contract. MPR agreed to supply
Guerra wi th Duravision signs "enough for [his] demand"” at the price
of $3500 per machine, and CGuerra agreed to pay MPR an annual
license fee for each machi ne purchased. *

Both Pflaum and Mbore calculated |ost profits based on the
sale to Guerra of 300 Duravision machines, and the jury apparently
credited the experts' calculations. W find the evidence
insufficient to prove with reasonable certainty that 300 nmachi nes
woul d have been sold to Guerra. The contract between Cuerra and
MPR does not require Querra to purchase any particul ar nunber of
Duravi sion machines. See id. 1In a letter to Guerra on behal f of
MPR, Rodolfo Velasco wote: "We accept your proposal to not
establish a mnimumquantity of purchase per year of these devices
since the market potential existing in Central and South Anerica
has not yet been determned." |d. Intervenor's Exhibit 1-155
Therefore, the record contains no evidence of a contract for the
sal e and purchase of 300 Duravi si on machi nes or any ot her nunber of

machi nes.

3’Because we reverse the award of |icense fees based on the
| ack of evidence to prove with reasonable certainty that any
nunber of machi nes woul d have been sold, we do not reach the
i ssue of the amount of the license fee that Guerra agreed to pay.
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Furt hernore, the other evidence upon whi ch MPR and Dur avi si on
rely to show that 300 machi nes woul d have been purchased is too
conjectural to satisfy the requirenent of reasonable certainty.
MPR and Duravision place considerable weight on a letter from
Al ej andro Anescua to MPR, in which Anescua states that he has
"started talks with [Sr.] Ricardo Guerra ... about the possibility
of acquiring the rights to comercialize the concept Duravision in
all the countries of South Anerica...." Id. Defendant's Exhibit D
132. After nentioning Guerra's "contacts," Anescua states that
"[t] he person contacted and is functioning [sic] in inportant
chai ns of supermarkets in South Anerica, nentions at the m ni num of
150 stores where [displays] could be | ocated and at the m ni num of
2 units per each store, which represent the sale of 300-400 units
the first year." This letter is insufficient to prove wth
reasonabl e certainty that 300 Duravision display units woul d have
been sold to Guerra. It nerely refers to an unnaned person who
"mentions"” 150 stores where displays "could be |located,” and that
evi dence does not provide the facts and figures which would permt
a trier of fact to determine wth reasonable certainty that 300
units actually would have been sol d. See Automark of Texas v.
Di scount Trophies, 681 S.W2d 828, 830 (Tex.App.-—ballas 1984, no
writ) (observing that Texas courts which have permtted recovery of
| ost profits have relied on "objective facts, figures, and data and
not upon the subjective opinions of interested parties" (citing
Wiite v. Southwestern Bell Tel. Co., 651 S.W2d 260, 262
(Tex.1983)).
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Nor is Duravision's and MPR s burden satisfied by the
follow ng testinony fromRodol fo Vel asco: "Q How many signs did
Ri cardo Guerra order fromMP.R Goup? A He wanted to instal

three hundred signs.... Record on Appeal, vol. 24, at 25. The
fact that Guerra "wanted" to install three hundred Duravision signs
in South America falls short of proving that he would have
purchased those signs, or even that he intended to purchase them
under the terns of his agreenent with MPR  Velasco's letter to
CGuerra reflects that Guerra was unwilling to agree to purchase any
m ni mum nunber of Duravi sion di spl ays, because the potential of the
Sout h American and Central Anerican markets was undeterm ned. See
id. Invervenor's Exhibit |-155. The fact that Guerra wanted to
distribute 300 machines in South Anerica therefore does not prove
W th reasonable certainty that he actually would have purchased
t hem

Nor is Duravision's and MPR s burden satisfied by a few
handwitten notes which were admtted into evidence. See id.
Defendant's Exhibit D 131. These notes include the follow ng
| anguage: "M . QGuerra 1. Has an agnt w 180 store chain in Col.
Arg & Ven 2. Install 3-5 machines in ea.”" W understand this note
to say that Guerra had an agreenent with a chain of 180 retai
stores in Col onbia, Argentina, and Venezuela to place 3-5 nmachi nes
in each store. However, as Federal points out, Guerra did not have
the right to market Duravision displays in Colonbia, see id.
Defendant's Exhibit D134 (Guerra's contract wwth MPR), and the

note indicates that sone of the stores were |ocated in Col onbi a.
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Because the note does not indicate how nany of the stores involved
in the "agreenent" were |ocated in countries where QGuerra was
entitled to market Duravision displays, it does not prove wth
reasonabl e certainty that Guerra would have bought any particul ar
nunmber of Duravision displays under his agreenent wth MR
Therefore the anmpunt of danages was not proved with reasonable
certainty. 38

Because the evi dence does not show that any particul ar nunber
of Duravision signs would have been sold to Ricardo Guerra for
distribution in South Anerica, the evidence fails to prove with
reasonabl e certainty any anmount of |ost profits based on sale to
Guerra of Duravision units. MR and Duravision therefore nmay not
recover profits which allegedly woul d have been earned on the sale
of Duravision signs.?® Nor may Duravision or MPR recover |icense
fees which allegedly would have been paid annually for each
Dur avi si on machi ne sol d.

However, | woul d hold that MPR and Duravi si on may each recover

3MPR and Duravi sion contend that "Guerra was going to put
t he machi nes in Venezuel a, not in Colunbia as suggested by
Federal ." However, the portions of the record which Duravision
and MPR cite provide no support for that assertion. See Record
on Appeal, vol. 23, at 169-70, 179-80.

Moore and Pfl aum cal cul ated—and the jury awar ded—$1000 in
sale profits for each of 300 Duravision nmachines to be sold to
Guerra. The sum of $1000 profit on the sale of each nmachi ne was
based on an anticipated reduction in the price charged by Federal
for the machi nes—+rom $3100 to $2500. W have al ready held that
such a reduction in the price of the machi nes was not proved with
reasonabl e certainty. See supra part Il1.A 2.b.ii. However,
because we reverse the jury's award of sales profits on other
grounds, the lack of evidence to prove the anticipated reduction
in price does not present a basis for relief.
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| ost profits based on one-half of the $225,000 franchi se fee which
CGuerra agreed to pay for the right to market Duravi sion machines in
South Anerica.* Guerra agreed to buy the exclusive right to market
the Duravision concept in South Anerica for $225,000, and his
obligation to do so was not contingent upon his use of the rights
purchased. The witten agreenent for Guerra to pay the franchise
fee proved with reasonable certainty that Duravision and MPR each
woul d have received half of that sum-$112, 500. See Holt, 835
S.W2d at 85; Barbouti, 866 S.W2d at 297; Flemng Mg. Co., 734
S.W2d at 407; Davis, 535 S.W2d at 743. To the extent of | ost
profits based on that amount, | would therefore hold that the
jury's verdict is supported by the evidence.
e
Ar kansas

Duravi sion granted a franchise to an Arkansas conpany call ed
Duravi sion of America, Inc. ("the Arkansas franchi see"), which set
out to place Duravision machines in public establishnments and sell
advertising on the machines. It is undisputed that the Arkansas
franchisee agreed to purchase twenty-one display wunits from
Duravision, and that the Arkansas franchisee agreed to pay
Duravision a six percent royalty on any revenues it earned by
sel ling adverti sing. Pfl aum cal cul ated—and the jury awarded to
Dur avi si on—damages for |lost profits based on (1) lost sales of

twenty-one Duravision units to the Arkansas franchisee; and (2)

40l't is undisputed that MPR was to remt to Duravision
one-hal f of the $225,000 franchise fee to be paid by Guerra.

46



royal ti es which woul d have been paid to Duravision by the Arkansas
franchi see.

Based on a per wunit profit of $1000, the jury awarded
Dur avi si on $21, 000 for profits | ost on sal es of Duravision units to
t he Arkansas franchi see. Federal does not argue that the evidence
fails to prove these lost profits with reasonable certainty.*
However, Federal does challenge Pflaum s calculations, and the
jury's award, of profits that Duravision would have earned by way
of its six percent royalty on the Arkansas franchisee's sal es of
advertising. W agree that these royalty-based profits were not
proved with reasonabl e certainty.

Pflaumtestified that between the | ast quarter of 1988 and t he
end of 1991, Duravision would have earned royalties totalling
$81, 367. Based on the twenty-one Duravision di splays which were to
be installed by the Arkansas franchisee, Pflaum calcul ated
royalties during the fourth quarter of 1988 and all four quarters
of 1989, and during the years 1990 and 1991. Pflaumfigured that
the nunbers of ads being shown in each display would increase
gquarter-by-quarter and year-by-year: on average each Duravision
di splay would contain only twenty ads during the last quarter of

1988, but by 1991 each Duravision display would be show ng

“\Whereas profits on the sale of Duravision displays to STOC
wer e awar ded based on an antici pated reduction in Federal's
per-unit price for displays, see supra part II.A 2. b.ii., the
profit margin of $1000 on units sold to the Arkansas franchi see
was based on a provision in the franchi se agreenent that
Duravi sion would "nake the sign available to Franchisee at ..
cost plus $1,000.00 per sign.”" Record on Appeal, Plaintiff's
Exhi bit P-48.
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thirty-six ads. Pflaumal so figured that the annual revenue earned
on each ad would increase from $500 in 1988, to $566 in 1989, to
$669 in 1990, and $735 in 1991.

We conclude that these calculations, and the damage award
based thereon, were not supported by the facts, figures, and
objective data required to prove lost profits wth reasonable
certainty. W have not found in the record, and Duravi sion and MPR
do not cite, any objective facts to support Pflaum s prediction
t hat the Arkansas franchi see woul d have sol d twenty ads per nmachi ne
in 1988, much less thirty-six ads per machine in 1991. Only four
contracts for the sale of advertising were actual |y obtai ned by the
Ar kansas franchi see, one of which enconpassed the sale of two ads.
When asked whet her his "assunption of nunber of ads per sign" was
"based on witten contracts,” Pflaum responded in the negative:
"[T]hat's purely an assunption on ny part based on reading M.
Bi |l gisher's Deposition* and knowing that the people who were
running that franchise were experienced businessnen, spent a
hundred thousand dollars of their own noney trying to get that
busi ness going. They were serious people.” Second Suppl enentary
Record on Appeal at 141. That is insufficient objective evidence
to prove with reasonable certainty that the Arkansas franchisee
woul d have sold ads in the nunbers forecast by Pflaum

However, as we nentioned, four contracts were actually

obtai ned by the Arkansas franchisee for the sale of ads, and |

42The parties do not cite to the Bil gi sher deposition, and
it is not included in the record on appeal.
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woul d hold that those contracts prove with reasonable certainty
t hat Duravision would have earned a royalty of six percent on the
sal es enbodied in those four agreenents. See Holt, 835 S.W2d at
85; Barbouti, 866 S.W2d at 297; Flemng Mg. Co., 734 S.W2d at
407; Davis, 535 S.W2d at 743. The total revenue fromthose sal es
was $5, 395. 00 ($999.00 + $1099. 00 + $2098. 00 = $5395.00), and six
percent of that sumis $323.70. | would affirmthe jury's award of
| ost profits based on royalties in that anount, as well as the
award of damages based on $21,000 in profits from the sale of
Duravision units to the Arkansas franchi se—which is not chal |l enged
by Federal. As a result, | would hold that MPR and Duravi si on may
recover |ost profits based on revenues from Arkansas in the anount

of $21, 323.70. 4

“*We nust briefly address an argunent, pressed strenuously
by Federal at oral argunent, which relates to all of the damages
awarded by the jury for lost profits. |In the Texas Suprene
Court's recent decision in Teletron, that court held that |ost
profits were not proven with reasonable certainty, and placed
consi derabl e weight on the fact that the transactions at issue
"invol ve[d] the proposed sale of a new and uni que product which
had never been sold before."” Teletron, 877 S.W2d at 280. The
court pointed out that "there [was] no evidence that a thernostat
li ke the T-2000 has ever been produced and sold by anyone," and
di stinguished its prior cases permtting an award of | ost
profits—Pace and Sout hwest Battery—en that basis. See id.

Federal contends that the sanme result nust be reached here,
because the Duravision display nmachi ne—whi ch was supposed to
accommodat e 40 advertising franmes at once, rather than only 25 or
30-—was a uni que product which was never successfully produced.

Al t hough we recogni ze that a properly working Duravision nmachine
was never successfully manufactured by Federal, the record does
not reflect that the machi ne envisioned by the parties was so

uni que that Teletron requires a whol esal e denial of any |ost
profits. It is undisputed that Marc Johnson got the idea for the
Dur avi sion machine fromhis experience with simlar machi nes that
he observed while working for Rollavision in California.
Furthernore, the record contains evidence of several other
conpanies, both in this country and abroad, which marketed a
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f
To summarize part I1.A 2, | would hold that the follow ng
revenues on behalf of Duravision were proved wth reasonable
certainty:

(i) lost profits fromthe sale of Duravision machines to STCOC
equal to ($3500—price to be determned on renmand) x 800

wor ki ng machine simlar to the Duravision display. The major

di fference between the other machi nes and the Duravision nmachine
is its capacity to accompdate forty advertising franes rather
than twenty or thirty. W do not conclude, based on that
difference, that the Duravision machine was a totally unique
product or that "there was no conparabl e device on the market."
ld. at 277. Instead this is a case where a manufacturer
attenpted, unsuccessfully, to inprove on a type of machi ne which
had been manufactured by others.

We al so find unpersuasive Federal's argunent that the
award of lost profits damages nust be reversed altogether
because the individuals involved in MPR and Duravi sion had
little experience with video display nmachines. The
experience of the individuals involved is clearly an
i nportant factor in determ ning whether |ost profits may be
recovered. See id. at 280 ("The focus is on the experience
of the persons involved in the enterprise and the nature of
t he business activity, and the relevant market.").

Furt hernore, Marc Johnson had only a few nonths' experience
with Rollavision, US A, Inc., and Rodol fo Vel asco
apparently had no prior experience with devices of this
kind. However, under the facts of this case the individual
participants' |ack of experience with a particular type of
machine is not fatal to their claimfor |lost profits.

What ever their prior experience, they were able to acquire a
nunber of binding contracts and ot her arrangenents which
showed with reasonable certainty that certain profits would
have been earned if not for Federal's m sconduct. The

i ndividuals' |ack of experience with video adverti sing
therefore is not determ native.

W also reject MPR s argunent that the jury's danages
award nust be sustained in its entirety because MPR suffered
harmto its credit reputation. The jury did not award
damages for that type of harm it accepted More's
cal cul ations, which did not include an anbunt for danage to
MPR s credit reputation. Because MPR has not appeal ed the
jury's verdict, the issue of damages for MPR s al |l eged | oss
of credit reputation is not properly before the Court.
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machi nes;
(ii) $300,000 in license fees to be paid by STOC to MPR

(iii) $87,500 fromfee paid by STOCto MPR for the exclusive right
to market the Duravision concept in Mxico;

(iv) $600,000 in | ease revenues from Gran Bazar in Mexico City;

(v) $112,500 from Guerra's franchise fee for the right to market
t he Duravi sion concept in South Anmerica; and

(vi) $21,323.70 fromthe Arkansas franchi see.
| would also hold that the follow ng | ost revenues on behal f

of MPR were shown with reasonable certainty:

(i) lost profits fromthe sale of Duravision machines to STCOC
equal to ($3500—price to be determ ned on remand) x 800
machi nes;

(ii) $400,000 in license fees to be paid by STOC to MPR

(iii) $87,500 fromfee paid by STOC to MPR for the exclusive right
to market the Duravision concept in Mxico;

(iv) $600,000 in |ease revenues from Gan Bazar in Mexico City;
and

(v) $112,500 from Guerra's franchise fee for the right to market
t he Duravi sion concept in South Anerica.

Because the jury awarded damages for lost profits from
revenues in excess of those anobunts, | would vacate the judgnent
entered upon that verdict, and remand only for a determ nation of
the price that Federal would have sold at and the anount of | ost
profits based on that price. For reasons explained infra at part
I1.B, Federal is also entitled to a newtrial on the issue of the
distribution of lost profits which woul d have been earned fromthe
di stribution of Duravision machines outside the United States and
Canada. See infra part I1.B. Accordingly, | would hold that on
remand, Duravision and MPR may recover only lost profits based on
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revenues which, in ny opinion, I would find were proved wth
reasonabl e certainty.*
3
Federal also argues that the statute of frauds, Tex.Bus. &
Com Code Ann. 8§ 2.201(a) (Vernon 1968), bars Duravision's and WPR s
recovery of lost profits for sales of signs not agreed to in
witing. Section 2.201(a) provides:

Except as otherwi se provided in this section a contract
for the sale of goods for the price of $500 or nore is not
enforceabl e by way of action or defense unless there is sone
witing sufficient to indicate that a contract for sale has
been nmade between the parties and signed by the party agai nst
whom enforcenent is sought or by his authorized agent or
br oker. A witing is not insufficient because it omts or
incorrectly states a termagreed upon but the contract is not
enf orceabl e under this paragraph beyond the quantity of goods
shown in such witing.

Federal contends that "[t]he only agreenent in witing obligates
Federal to supply only 20 displays,”" and "[t]herefore, even
assum ng Duravi sion and MPR proved | ost profits with the requisite
proof, they would be Ilimted to recovering profits lost only from
these 20 displays." W disagree.

The statute of frauds does not bar recovery on a claim of
fraud or m srepresentation which sounds in tort. See Sloane, 825
S.W2d at 442 (holding that statute of frauds did not bar recovery
where plaintiff alleged negligent m srepresentation, not breach of
contract); Sibley v. Southland Life Ins. Co., 36 S.W2d 145, 146

(Tex.1931) (holding that because the plaintiff's "cause of action

44Because Texas |law permts the recovery of lost profits,
and not |ost revenues, see Holt, 835 S.W2d at 83 n. 1, on renand
MPR s and Duravi sion's expenses, as well as their revenues, nust
be determ ned. See infra part |1.B.
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[was] grounded in tort and not in contract ... [r]esponsibility
for the tort commtted [was] not affected by the fact that the
fal se prom se was nade orally"); Turner v. PV Int'l Corp., 765
S.W2d 455, 461 (Tex. App.—ballas 1988) ("The statute of frauds is
not a defense to any action for damages based on fraud or breach of
fiduciary duty, both being tort actions.” (citing Sibley )), wit
denied per curiam 778 S.W2d 865 (Tex.1989); Inman v. WAll ace,
558 S. W 2d 554, 556 (Tex. G v. App. Waco 1977, no wit) (" "The fact
that fal se representations are nmade in connection with a contract
whi ch the general statute of frauds requires to be in witing does
not render it necessary that such representations shall be in
witing in order that they may sustain an action of deceit
where plaintiff does not seek to enforce the contract or sue for a

breach thereof.' (citation omtted)).*

Whet her a particular claimsounds in tort or contract is not
sinply a matter of the legal theory pleaded. "[Often it is
difficult in practice to determne the type of action that is
brought. W nust | ook to the substance of the cause of action and
not necessarily the manner in which it was pleaded.” JimWlter
Honmes, Inc. v. Reed, 711 S.W2d 617, 617-18 (Tex.1986); see also
Sout hwestern Bell Tel. Co. v. DelLanney, 809 S W2d 493, 494

(Tex.1991) (agreeing that negligence claim "sounded only in

contract" because plaintiff "sought damages for breach of a duty

4®Krupp Organi zation v. Belin Conmunities, Inc., 582 S.W2d
514 (Tex. G v. App. —Houston [14th Dist.] 1979, wit ref'd n.r.e.),
upon which Federal relies, is a breach of contract case, see id.
at 516, and is therefore distinguishable.
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created under the contract"); Barbouti, 866 S.W2d 288 (stating

that al though plaintiff "alleged ... fraud and conspiracy to comm t
fraud," defendants' "liability, if any, ar[ose] from failure to
conply with the ... agreenent; therefore the claimsound[ed] only
in contract"); Collins v. MConbs, 511 S W2d 745, 747

(Tex. G v. App. —San Antonio 1974, wit ref'dn.r.e.) ("Evenif it be
conceded that an action in tort for deceit is unaffected by the
provi sions of the statute of frauds, the judicial disregard of the
statute should be limted to situations in which the essence of the
action truly sounds in tort.").
Whet her a particular claimsounds in tort depends in part on
the duty alleged to have been viol at ed:
I f the defendant's conduct ... would give rise to liability
i ndependent of the fact that a contract exists between the
parties, the plaintiff's claim my also sound in tort.
Conversely, if the defendant's conduct ... would give rise to
liability only because it breaches the parties' agreenent, the
plaintiff's claimordinarily sounds only in contract.
DeLanney, 809 S.W2d at 494; see also Lawson v. Conmmercial Credit
Busi ness Loans, 690 S. W 2d 679, 681 (Tex. App. Yaco 1985, wit ref'd
n.r.e.) (holding that 8 2.201 did "not insulate [the defendant]
fromliability under the Deceptive Trade Practices Act for the
false and msleading statenents which its enployees nade...."
because the evidence raised an issue whether the defendant "did
more than nerely fail to perform under an oral agreenent");
Keriotis . Lonbardo Rent al Trust, 607 S.W2d 44, 46
(Tex. G v. App. Beaunont 1980, wit ref'd n.r.e.) (holding that DTPA
action for msrepresentations failed "under the statute of frauds"”

because "no attenpt [was] nade to establish any acts other than the
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prom se to convey and the failure to do so").

"[1]t is also instructive to examne the nature of the
plaintiff's loss. Wen the only loss or danage is to the subject
matter of the contract, the plaintiff's actionis ordinarily on the
contract." DelLanney, 809 S.W2d at 494; see also Keriotis, 607
S.W2d at 46 (stating that "both the all eged m srepresentati ons and
the damages sought support the conclusion that plaintiff is
attenpting to recover damages for failure to perform an oral
prom se governed by the statute of frauds"); Collins, 511 S . W2d
at 747 ("Wiere plaintiff, although casting his conplaint in the
form of a cause of action for fraud, is attenpting to recover
damages for the breach of the promse, it is clear that heis, in
effect, attenpting to enforce the oral agreenent."). " "The nature
of the injury nost often determnes which duty or duties are
breached. When the injury is only the economc | oss to the subject
of a contract itself the action sounds in contract alone.' "
DeLanney, 809 S.W2d at 494 (quoting JimWlter Honmes, 711 S. W 2d
at 618).

Under the foregoing Texas authorities, Duravision's and MPR s
fraud and DTPA clains sound in tort: this is not a case where the
defendant's m sconduct anounts to little nore than breach of a
contract. In addition to alleging that Federal failed to perform
as it had prom sed, Duravision and MPR alleged and proved that
Feder al made nunerous msrepresentations of the inpending
production and delivery of Duravision displays which were not

provi ded for by agreenents between Federal and either Duravision or
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MPR. Although the parties disagree as to how many di spl ay nachi nes
Federal was contractually bound to manufacture, neither of them
contends that all of the hundreds of machines as to which the jury
found m srepresentations were provided for by an agreenent between
the parties.“* Nor does the record support the conclusion that any
agreenent enconpassed t hat many machi nes. Furthernore, this is not
a case where "the only loss or damage is to the subject matter of

the contract," DelLanney, 809 S.W2d at 494, since the jury awarded
damages based on |l ost profits fromnunmerous Duravision signs which
were not provided for by any agreenent between Federal and
Dur avi sion or MPR %" The danmages awarded by the jury in this case
therefore were not nerely damages for breach of a contract.
Because Duravision's and MPR s clainms sound in tort rather than
contract, recovery on those clains is not defeated by the statute
of frauds.
B

Federal also contends that the magistrate judge conmtted

reversi bl e error by excluding fromevidence Plaintiff's Exhibits 51

and 5la. "Determ nations of admssibility of evidence rest |argely

within the discretion of the trial court.” United States v. CGorel,

4®Federal contends that it only agreed to produce the 20
machi nes provided for in the original agreenent wth Duravision.
Duravi sion and MPR argue that the addendumto that contract
i ncreased Federal's obligation to 100 nmachi nes every 12 nont hs.

4 n al nost every instance where we found that Duravision
and MPR proved their lost profits with reasonable certainty, we
so found because the display machines in question were the
subj ect of binding contracts. See supra part Il.A 2. However,
the contracts to which we refer were not contracts between the
parties to this |awsuit.
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622 F.2d 100, 105 (5th G r.1979), cert. denied, 445 U S. 943, 100

S.C. 1340, 63 L.Ed.2d 777 (1980). "The trial judge has w de
discretion as to relevance and materiality of evidence. Such
rulings will not be disturbed on appeal absent a clear show ng of

an abuse of discretion.” United States v. Gimm 568 F.2d 1136,
1138 (5th Gr.1978). Nevert hel ess, we conclude that Federal's
argunent has nerit.

Exhibit 51 is a witten contract between Federal, Duravision,
and MPR wherein Duravision assigned to MPR the exclusive right to
purchase Duravision displays from Federal for distribution
everywhere in the world except the United States and Canada "[i]n
exchange for a four percent (4% royalty on the gross anmount [ MPR]
receives as license fees." Exhibit 51-Ais an agreenent, signed by
Mar ¢ Johnson and Rodol fo Vel asco, which provides that

any net proceeds whatsoever received from VPR G oup, Inc.'s

efforts in obtaining users of the Duravision Concept in the

wor | d except for the United States of Anmerica and Canada shal

be owned and distributed fifty percent (504 to Marc E

Johnson, after the paynent to Duravision Incorporated of a

four percent (4% royalty on all gross anounts received from

i cense fees.

At trial counsel for Federal offered these exhibits into evidence,
and the magi strate i nstructed counsel that he could go into Exhibit
51 if he could "establish that was a valid, binding contract."
Counsel then elicited from John Vickers, a representative of
Dur avi si on, an adm ssion that nothing on the face of Exhibit 51 or
Exhibit 51-A indicated it was not a valid, binding contract.

Vickers testified, however, that neither agreenent ever took

effect, since the parties agreed orally that the agreenents were to
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take effect only upon the acquisition of Duravision by Mntello
Resources, and that takeover never happened. The magi strate judge
thereafter excluded Exhibits 51 and 51-A fromevidence. |In light
of the magistrate judge's comments and Vickers' testinony, we
believe that the magi strate judge excluded Exhibits 51 and 51-A
because he found that they did not represent binding agreenents,
and thus were not relevant. See Fed.R Evid. 401 (defining rel evant
evidence); 402 (providing that evidence which is not relevant is
i nadm ssi bl e).

Federal argues that the magi strate judge abused his di scretion
by sust ai ni ng Duravi sion and MPR's objection to Exhibits 51 and 51-
A on rel evance grounds. Federal contends that the exhibits are
rel evant because Vickers' testinony that the agreenents never took
effect "went at nost to the weight of the agreenent, not to its
admssibility." W agree.

As Vickers conceded at trial, nothing on the face of the
agreenents suggests that they were not to take effect until the
conpletion of the Montell o takeover. Therefore, by ruling that the
agreenents were not effective, the magistrate judge inproperly
added to the terns of the agreenent, based on parol evidence.
Texas' parol evidence rule provides: "Wen parties have concl uded
a valid integrated agreenent with respect to a particul ar subject
matter, [that] rul e precludes the enforcenent of inconsistent prior
or contenporaneous agreenents." Hubacek v. Ennis State Bank, 159
Tex. 166, 317 S.W2d 30, 31 (1958); see also Tripp Village Joint
Venture v. MBank Lincoln Centre, NA , 774 S W2d 746, 749
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(Tex. App. Ballas 1989, wit denied) (stating that extrinsic
evidence is inadmssible to "supplenent” the terns of a witten
instrument that on its face is conplete and unanbi guous); 14
Tex.Jur.3d Contracts § 224 (1981) ("A contract takes effect from
the time the parties agree onits terns."). The nmagistrate judge's
conclusion that Exhibits 51 and 51A were ineffective, and thus
irrelevant, was therefore prem sed on a msapplication of Texas
|l aw, and the magistrate judge abused his discretion by excl uding
t hose exhi bits from evi dence.

Duravision and MPR argue that even if the exclusion of
Exhibits 51 and 51A was error, it was harnmless error, see
Fed. R Evid. 103 ("Error may not be predicated upon a ruling which
adm ts or excludes evidence unless a substantial right of the party
is affected...."), because Plaintiff's Exhibit 55, which was
admtted into evidence, referred to an agreenent providing
Duravi sion a four percent royalty on MPR s profits. That argunent
IS unpersuasive. Exhibit 55 does not nention the agreenent found
in Plaintiff's Exhibit 51A, which entitled Marc Johnson to hal f of
MPR s profits after Duravision's four percent royalty. That
agreenent allocated forty-eight percent of all profits earned on
Dur avi si on di spl ays outside the U S. A and Canada to Johnson, who
was not awar ded damages by the jury, and who is not a party to this
appeal . Had the jury seen that agreenent and regarded it as a
bi ndi ng contract, it shoul d have awar ded substantially | ess damages
for lost profits to MPR and Duravision. Therefore, the adm ssion

of Plaintiff's Exhibit 55 does not render the exclusion of
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Plaintiff's Exhibit 51A harniess.® Federal is entitled to
reversal, and to a new trial on the issue of lost profits which
woul d have been affected by the agreenent in Exhibit 51A i.e. |ost
profits on Duravision machi nes which woul d have been distributed
outside the United States and Canada. On remand, if it is
determ ned that Exhibits 51 and 51A represent a bi ndi ng agreenent,
the l ost profits awarded to Duravi si on and MPR shoul d be reduced as
denonstrated by the distribution specified in that agreenent.
C

Federal next argues that the award of $9, 000,000 in punitive
damages to Duravision and MPR nust be reversed because punitive
damages may only be awarded where the clainmant has suffered a
distinct injury in tort, whereas in this case Duravision' s and
MPR s damages flow solely from Federal's breach of the Display
Sal es Agreenent. "Punitive damages are not recoverable for breach
of contract. The party seeking punitive damages nust obtain at
| east one finding of an i ndependent tort w th acconpanyi ng actual
damages. " Texas Nat'l Bank v. Karnes, 717 S.W2d 901, 903
(Tex.1986); see also Bellfonte Underwiters Ins. Co. v. Brown, 704
S.W2d 742, 745 (Tex.1986) (referring to "the basic principles"”
that "punitive damages are not awarded for breach of contract," and
"the award of damages in tort is a prerequisite to recovery of

punitive danmages"). "If th[e] issue sounds in contract, no

‘8Because we hold that Federal is entitled to reversal based
on the exclusion of Exhibit 51A we do not reach the question
whet her the adnission of Plaintiff's Exhibit 55 renders the
excl usi on of Exhibit 51 harmnl ess.
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puni tive damages shoul d [be] awarded." Karnes, 717 S.W2d at 903.
Because we have already concluded that Duravision's and MR s
clains sound in tort, rather than contract, see supra part IIl.A 3,
we reject Federal's attack on the jury's award of punitive
damages. *® Because we remand for retrial of the actual damages
awar ded, however, we also remand for retrial of the extent to which
Duravi sion and MPR are entitled to punitive danmages.
11

For the foregoi ng reasons, | woul d VACATE t he judgnent of the
district court and REMAND only in part. However, because Judges
Garwood and Head would remand for a new trial as to all damages,
actual and exenplary, see Garwood, J., concurring in part and
di ssenting in part, infra,® we VACATE the judgnent of the district
court and REMAND for a newtrial consistent with the opinion of the
Court.

GARWOOD, Circuit Judge, in which HEAD, District Judge, joins,
concurring in part and dissenting in part:

““Federal al so contends that the nmmgistrate judge erred in
awar di ng prejudgnent interest. Because we vacate the judgnent
and remand for a newtrial on the issue of damages, we do not
review the award of prejudgnent interest.

Al anp Nat'|l Bank v. Kraus, 616 S.W2d 908, 910 (Tex.1981)
(requiring a reasonable ratio between actual and punitive
damages); Sout hwestern Investnent Co. v. Neeley, 452 S.W2d 705,
707 (Tex. 1970) ("[T] he amount of exenplary damage shoul d be
reasonably proportioned to the actual damages found.").

S1Al t hough | am synpathetic with Judges Garwood and Head's
position on retrial, | believe that Part I1.A 2 is consistent
with Texas |aw and does not require a new trial on all damages
i ssues.

52See supra note 1 for a delineation of those parts
constituting the opinion of the Court.
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| concur inparts |1, II.A1, II.A3., I11.B. andIIl.C of Judge
Garza's thorough opinion. | also join in those portions of part
I1.A. 2. holding that, for the reasons there stated, various
specific categories of clained |ost future revenues may not be
recovered because the evidence does not establish them wth
reasonable certainty. Although | agree wth the ultimte
determ nation that the evidence suffices to adequately establish
t hat DURAVI SI ON and MPR suffered sone recoverable |lost profits, in
my view the only practical and just course is to order a newtrial
as to all damages, actual and exenplary. The jury's actual danage
findings were not divided by category but rather consisted only of
one lunp sumfigure for each plaintiff, $3,995, 000 for DURAVI SI ON
and $4,750,000 for MR, in response to a single special
interrogatory.® Nothing else in the verdict provides any basis on
which to divide or allocate the damage award. Judge Garza's
opi ni on denonstrates that less than a third of each plaintiff's
| unp sum actual damage award i s sustai nable, and that the entirety

of each punitive damage award nust be retried.® Al significant

53The punitive damages were simlarly awarded each plaintiff
inasingle lunp sum ($4.5 mllion each) in response to a single
i nterrogatory.

54| do not necessarily agree with all those portions of part
I1.A 2. as find various categories of clainmed |ost future
revenues adequately established. In determ ning whether the
evi dence suffices to allow a finding that these itens were
established wth reasonable certainty, | would give nore weight
to the newness and | ack of profit experience of the businesses
i nvol ved, both that of the plaintiffs thenselves and STOC, the
i nexperience of their executives and owners in both this type of
busi ness and in the foreign markets concerned, the lack of a
track record for this or simlar products in those foreign
mar kets, the paucity of evidence as to the financial
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categories of clained | ost profits were hotly di sputed and none is
established as a matter of |aw In these circunstances, a ful

retrial on damages is plainly called for.

responsibility of STOC and Guerra, the substantial differences
bet ween the markets (and busi ness practices) in the foreign
nations concerned and those in the United States, and the nore

uncertain and changing nature of the fornmer. | do not ultimtely
resol ve these concerns as | believe a full new trial—-at which the
evi dence may be different—en danages is required. | do agree

wth Judge Garza that "the absence of evidence that Federal was
contractually bound to produce the hundreds of nmachi nes which
formed the basis of the jury's verdict [or that such nachines
were avail able at the requisite price el sewhere] calls into
question the certainty of the lost profits which the jury found.™
See supra note 22.
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