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Before DAVIS, JONES, and DUHE, Circuit Judges.
EDITH H JONES, G rcuit Judge:

Appel lant Walter WIIlianms was convicted of capital
murder in Bexar County, Texas and sentenced to death. The Texas

Court of Crimnal Appeals affirmed his conviction. See WIllians

v. State, 668 S.W2d 692 (Tex. Crim App. 1983), cert. denied,

466 U.S. 954 (1984). 1In 1986, WIllianms filed an application for
federal habeas relief. WIllians's case was initially referred by
the district court to Magistrate Judge Jam e Boyd. Because of
Boyd' s inpending retirenent fromthe bench, the case was
subsequently referred to Magi strate Judge Robert O Connor.

Magi strate Judge O Connor reconmended denying relief; his



recommendati ons were adopted by order of then-District Judge
Emlio Garza. WIllians filed a notion to alter or anmend judgnment
based upon then-recent decisions by the Suprene Court and the
Fifth Grcuit which nandated a re-exam nation of the district
court's decision. Upon reconsideration, both the magistrate
judge and District Judge Edward Prado adhered to the earlier
decision, and a certificate of probable cause was issued.
WIIlians now appeal s.

| . BACKGROUND

On the evening of February 9, 1981, Appellant Walter
WIlliams and a friend, Theodore Edwards, went to the home of
Wllians's parents, where Wllians was living at the tinme. Wile
there, the two nen took a .38 revolver belonging to Wllians's
nmot her and wal ked to a nearby gas station. WIlIlians stayed in
the parking lot as Edwards proceeded to the store service w ndow,
shot twice at the gas station attendant and killed him reached
t hrough the wi ndow, and took the noney. After Edwards and
Wllians | eft the scene, they split the noney. At approxi mately
9:00 p.m that sane evening, the police responded to a cal
reporting a robbery in progress. Upon their arrival at the gas
station, the police discovered the body of the clerk.

Later that sanme night, WIllianms and Edwards went for a
car ride. Wile driving around, the two nen di scussed the fact
that they were both short of cash, so they decided to rob a
nearby Circle K conveni ence store at which WIlians had

previ ously worked. \When they arrived at the Crcle K, WIlians



pl aced the revolver in the wai stband of his trousers and entered
the store wwth Edwards. WIIianms knew Danny Liepold, the clerk
who was wor ki ng that evening, because WIIlianms had worked with
Liepold in that sane store before. WIIlians and Edwards picked
up food itens and took positions at opposite sides of the
counter. Wen Liepold turned his back to Wllians in order to
wait on Edwards, WIllians fatally shot Liepold in the back.
After Liepold fell to the floor, Edwards and WIIlians went behind
the counter to open the two cash registers located in the store.
Unabl e to open the register that he was working on, Wllianms ran
to the car, |leaving Edwards inside the store. He yelled at
Edwards fromthe car that they should | eave. At that point,
WIlians saw soneone drive by. Becom ng scared, he left the
scene wi thout Edwards. WIIlians went honme and went to bed. He
had been asleep for a half hour before he was awakened by the
pol i ce.

At approximately 2:00 a.m on February 10, 1981,
Roberto CGutierrez, a friend of Danny Liepold and fellow enpl oyee
of the Crcle K who worked at a different |ocation, drove to the
store to talk to Danny. After Qutierrez had visited with Danny
at the Crcle K, he left to run a quick errand, planning to
return shortly. Upon returning approxinmately 20 m nutes | ater,
CQutierrez noticed a car suspiciously parked parallel to the front
of the store and two nen standing inside the store trying to open
the cash registers. Qutierrez recognized one of the nen as

VWal ter, an enpl oyee of the store. Concerned for Danny, whom he



did not see, Gutierrez slowy drove by the store once and turned
around to ook into the store a second tine. Upon driving by the
second tinme, he noticed that one of the men was in the car
pul i ng away, |eaving behind the other man who was wal ki ng toward
the car. CQutierrez followed the car for about 20 m nutes and
managed to get a description and take down its |license plate
nunber.

As Police Oficer Thomas Estrada drove toward the
Circle Kat approximately 2:30 a.m to nake a routine check, he
noticed a man wal king away fromthe store. Unable to see the
clerk inside the store, Oficer Estrada parked his car and
entered the store. He discovered Liepold Iying beneath the
counter in a pool of blood. Estrada imediately notified the
di spatcher and described the man he had seen wal ki ng away j ust
nonents before. Qutierrez then returned to the store with a
description of the car and its |icense plate nunber. CQutierrez
told the police that he saw two nen and recogni zed one of the nen
as an attendant naned Walter who worked at that store on
weekends.

Shortly thereafter, Police Oficer Heimarrested Ted
Edwards about a mle away. Following his arrest, Oficer Estrada
and GQutierrez positively identified Edwards as the man they had
seen earlier at the store. After being advised of his rights,
Edwar ds deni ed havi ng had anything to do with the robbery and
shooting. However, when it was discovered that he had a package

of cigarettes which, based on the stanp on the bottom of the



package, canme fromthat Crcle K, Edwards admtted his
i nvol venent in the shooting and robbery.

O ficer Roy Thomas arrived at the scene at
approximately 3:30 a.m and read Edwards his rights again.
Edwards identified WIllianms as the other person involved in the
shooting and told O ficer Thomas where Wllians lived. Relying
on Edwards's directions, several officers drove to Wllians's
house, where they discovered a car matching the description and
license plate nunber provided by Gutierrez. Lucian WIIians,
Wllians's father, answered the door and, after having the
situation explained to him l|let the officers in to ook for his
son.

As the officers entered WIllians's bedroom they saw
WIllians asleep on the bed with a revolver in plain view on the
ni ghtstand. The jury was not infornmed that the officers al so saw
on the nightstand a birthday card given to WIllians by Danny
Liepold, the man Wllians had just killed. Oficer Thomas woke
Wllians and read himhis rights. WIIlianms was not under the
i nfl uence of drugs or alcohol at the tinme of his arrest. A .38
cal i ber copper-jacketed bullet recovered fromLiepold s body was
positively identified as having been fired fromthe revol ver
recovered fromatop Wllianms's nightstand. An additional .38
cali ber bullet was recovered fromthe car, parked in front of the
house, that matched the vehicle and |icense plate nunber that

Qutierrez had descri bed.



Upon arrival at the police station, WIlians was again
advi sed of his rights, and he nade a witten, signed voluntary
statenent regarding the robbery. The follow ng norning, WIIlians
asked that he be allowed to anmend the witten statenent.
Detective Abel Juarez read himhis rights for the third tinme, and
WIllians gave a new statenent, again indicating his invol venent
in the robbery, but admtting, contrary to his first statenent,
that it was he, not Edwards, who had shot the clerk in the Crcle
K. Additionally, after being advised of his rights still one
more tinme, Wllianms told Oficer Mchael Akeroyd of his
i nvol venent in the shooting at the gas station the night before.
WIllianms was convicted of capital nurder for the robbery and
shooting at the Crcle K

1. DI SCUSSI ON
A.  Standard of Review

In review ng requests for federal habeas corpus relief,

this court reviews the district court's findings of fact for

clear error, but reviews issues of | aw de novo. See Barnard V.

Collins, 958 F.2d 634, 636 (5th Gr. 1992), cert. denied,

UusS _ , 113 S.C. 990 (1993). A finding of fact nade by the
district court is clearly erroneous only when the revi ew ng
court, after reviewng the entire evidence, is left with the
definite and firmconviction that a m stake has been comm tted.

See Self v. Collins, 973 F.2d 1198, 1203 n.12 (5th Gr. 1992)

(citing Anderson v. Gty of Bessener, 470 U. S. 564, 573, 105




S.Ct. 1504, 1511 (1985)), cert. deni ed, us _ , 113 s«

1613 (1993).

WIllians conplains that the federal district court
incorrectly presuned the state court factual findings to be
correct. WIlians inproperly relies on a footnote that appeared

in the original opinion of Spriggs v. Collins, 993 F.2d 85 (5th

Cr. 1993), and was deleted prior to publication. However, as it
was not part of the final published opinion, that footnote is of
no significance. Moreover, this court has held, in accordance
with the | anguage of 28 U S.C. § 2254(d) and Suprene Court
rulings, that a federal court is to accord a presunption of
correctness to findings of state court proceedi ngs unl ess
particular statutory exceptions to 8§ 2254(d) are inplicated. See

Summer v. Mata, 449 U. S 539, 547, 101 S.C. 764, 769 (1981),;

Loyd v. Smth, 899 F.2d 1416, 1425 (5th Gr. 1990). WIIlianms has

not contended that any of the 8§ 2254(d) exceptions are applicable
to his case, nor have we noticed any defects in the state
procedures. Consequently, the presunption of correctness was
properly invoked here.
B. Ineffective Assistance of Counsel C aim
1. Trial

Wl lians conplains that he received ineffective
assi stance of counsel in violation of the sixth amendnent because
trial counsel failed (1) to prepare and investigate adequately in
preparation of his case in mtigation at the sentenci ng phase of

his trial, (2) to object during voir dire exam nation of



potential jurors when three venire nenbers were stricken for
cause fromthe panel, (3) to request a psychiatric exam nation
and (4) to object to the testinony of the victims nother
regarding the victim s good character.

Under Strickland v. Washington, in order to establish a

si xth anmendnent ineffectiveness claim WIIlians nust denonstrate
that his counsel's performance (1) was seriously deficient and

(2) probably affected the outcone of the trial. See Strickland

v. Washington, 466 U S. 668, 687, 104 S.C. 2052, 2064 (1984);

King v. Puckett, 1 F.3d 280, 284-85 (5th Gr. 1993). Failure to

establish both deficient performance and prejudi ce defeats an

i neffectiveness claim See Strickland, 466 U. S. at 700, 104

S.Ct. at 2071; King, 1 F.3d at 285.
This court nust bear in mnd that we review narrowy
prof essional |y deficient conduct:

Judi cial scrutiny of counsel's performance nust be

hi ghly deferential. . . . A fair assessnent of attorney
performance requires that every effort be nmade to
elimnate the distorting effects of hindsight, to
reconstruct the circunstances of counsel's chal |l enged
conduct, and to evaluate the conduct from counsel's
perspective at the time. . . . There are countl ess ways
to provide effective assistance in any given case.

Even the best crimnal defense attorneys woul d not
defend a particular client in the sane way.

Thus, a court deciding an actual ineffectiveness claim
must judge the reasonabl eness of counsel's chal |l enged
conduct on the facts of the particular case, viewed as
of the time of counsel's conduct. . . . The court nust
then determ ne whether, in light of all the
circunstances, the identified acts or om ssions were
outside the w de range of professionally conpetent
assistance. . . . [T]he court should recogni ze that
counsel is strongly presuned to have rendered adequate

8



assi stance and nmade all significant decisions in the
exerci se of reasonabl e professional judgnent.

Strickland, 466 U S. at 689-90, 104 S. (. at 2065- 66.

a. Lack of Preparation and
| nvestigation for Sentencing Phase

WIllians asserts that his attorneys did not adequately
i nvestigate and prepare for the sentencing phase of his trial
and, as a result, presented no evidence in mtigation of his
guilt of capital nurder. WIllians clains that trial counsel
shoul d have put on various w tnesses who could have testified to
positive aspects of Wllianms's character. Additionally, WIIlians
clains that his trial counsel "never nade an i ndependent
exam nation of the facts and circunstances involved." WIllians's
contentions are not supported by the record.

At trial, WIllianms was represented by Al lan Manka and
M chael Call ahan, both of whom were experienced capital trial
counsel and both of whomtestified at the state habeas
proceedi ng. Manka and Cal | ahan were sensitive to the fact that
the state had an extrenely strong case against WIIlians.
Consequently, after his indictnment, both Manka and Cal | ahan
encouraged Wllians to accept the state's plea bargain, which he
refused to do.! After interviewing Wllians and fam |y nenbers
at length, counsel decided not to pursue defenses based upon
alibi, insanity, or self-defense because their investigation

provi ded no reasonabl e basis for doing so. They nade a strategic

1 The state offered to drop all charges against Wllians for the gas

station nmurder and give Wllians a |life sentence in exchange for a guilty plea
for the Crcle K nurder.



decision to direct their attention to the punishnent phase of
WIllians's case.

Bot h Manka and Cal | ahan were aware of the use of
character witnesses to mtigate punishnent. However, they were
al so aware of Wllians's juvenile crine record, drug and al cohol
abuse history, gang association, violence against his famly,
and, as they put it, various other problens. They were
legitimately concerned that any mtigating testinony would have
been presented by w tnesses whose know edge woul d have opened the
door to nore damagi ng evi dence under cross-exam nation

This court has uphel d decisions of counsel not to put
on evidence in mtigation of culpability when the decision
results froma strategic choice. See King, 1 F.3d at 284. 1In
WIllians's case, these decisions by counsel were well thought
t hrough tactical decisions. A court mght even disagree with
such a decision, viewing the case in hindsight, and stil
determ ne that the decision was not so seriously inept as to have
been professionally unreasonable. |In this case, we do not
gai nsay the decision of Wllians's attorneys. Their decision to
forego the presentation of mtigation w tnesses cannot be said to
be professionally deficient performance. The first prong of the
Strickland analysis is not satisfied.

b. Failure to Object During Voir Dire
Regardi ng Strikes for Cause

Wllianms also clains that he received i neffective
assi stance of counsel because venire nenbers Sal azar, Flores, and
Castillo were inproperly excused for cause and counsel did not

10



object. During voir dire, venire nenber Sal azar stated that she
was opposed to the death penalty and woul d be unable to set aside
her personal beliefs in order to answer the special issues based
on the evidence presented at Wllians's trial.? Venire nenber
Flores stated that she would not be able to inflict the death

penalty in any case.® Simlarly, venire nenber Castillo stated

2 Venire nmenber Trinidad Sal azar testified, in relevant part, under

voir dire exam nation as foll ows:

[Q By M. Callahan,

def ense attorney]: Now, my question to you is could you set aside your
opposition to the death penalty and answer these
guestions just based on the evidence as you have
heard, and could you do that, or would you feel --
could you do that, answer those questions based just
on the evidence?

A VWll, | don't know. | don't think | will be able to do it
The Court: You don't think you could answer yes?

Ms. Sal azar: No, sir.

SOF | X: 18.

8 Venire nmenber Juanita Flores testified, in relevant part, under

voir dire exam nation as foll ows:

The Court: [I]f a defendant is convicted of capital nurder, he can be
puni shed by death or life inprisonment. Those are the two
puni shments. Now, bearing that in mnd, will that affect you in
your deli berations?

[A]: | don't think | could pass judgnent. | would be nervous and
scar ed.

The Court: Are you conscientiously opposed to the death penalty?

[A]: Yes.

The Court: You are? GCkay. Let ne ask you this: Could you in a capita
case, capital nurder case, could you ever inflict the death
penalty, no nmatter how cruel, how heinous, how awful, how terrible
the case may be? Could you ever vote to inflict the death
penal ty?

[A]: | don't think I could. | don't think |I could decide whether to
have a man's life on ny hands.

The Court: Now, let ne ask you if you will give ne a yes or no answer. Could
you in any case, no natter how hei nous, how terrible, how awful

11



that she would not be able to inpose the death penalty under any

ci rcunst ances. *

the case might be, could you in any capital nmurder case inflict
the death penalty?

[A]: | don't think so, no.

SOF Xi1: 102-03.

4 Venire menber Maria Castillo, in relevant part, under voir dire

exam nation testified as foll ows:

The Court: |In a capital case there are two optional punishnments. |f the
Def endant is found guilty of capital murder, his punishnment will
be life in prison or death. Do you understand that?

[A: Ri ght.

The Court: Knowing that, is that going to affect your deliberations when you
determ ne what the facts in the case are? WII| that affect you?

[A]: Well, it will because | don't believe in the death penalty.
The Court: You don't believe in the death penalty?

[A]: R ght .

The Court: You would not under any -- let nme ask you this: would you

consi der assessing the penalty of death in any case, no matter how
vicious or how bad it m ght be?

[A]: It would -- it would have to be very bad. | really don't think
so, no.

The Court: Well, you have answered it two different ways. First you said
that you would if it was bad enough, and then you said it would
depend.

[A]: It would take a ot out of me to do it.

The Court: Well, | want you in your own mind to i nagi ne the worst possible

capital murder, the worst possible type of nurder which was a
capital offense, say a nurder committed during the course of the
commi ssion of a robbery by the defendant, not this particular
case, but just imagine sone terribly brutal, vicious nurder. Now,
woul d you consi der assessing a death penalty in the nost bruta
type of murder that you can inagi ne?

[A]: No, | don't feel | could.

The Court: You woul d not?

[A]: No.

The Court: Not under any circunstances?

12



A venire nenber is properly excused for cause in a
capital case when his "views would prevent or substantially
inpair the performance of his duties as a juror in accordance

with his instructions and his oath." Wcker v. MCotter, 783

F.2d 487, 493 (5th Gr.) (quotations and footnotes omtted)
(quoting Winwight v. Wtt, 469 U S. 412, 424, 105 S. Ct. 844,

852 (1985)), cert. denied, 478 U.S. 1010 (1986).5

It is atest to be applied primarily by the trial

court, for determ nations of juror bias depend in great
degree on the trial judge's assessnent of the potenti al
juror's deneanor and credibility, and on his

i npressi ons about that venireman's state of mnd. The
trial court's determnation that a prospective juror
could not performhis statutory function faithfully and
inpartially is accorded a presunption of correctness
under 28 U.S.C. 8§ 2254(d).

Id.
It is not for this court to substitute its judgnent for that of
the state trial court on this issue. See id. The record
supports the trial judge's decision to renove each of these
venire nmenbers for cause. Moreover, the fact that there were no
objections to the renoval of these venire nenbers for cause may
very well support the propriety of the court's decisions:

[NNo one in the courtroom questioned the fact that [the

venire nmenbers'] beliefs prevented [then] fromsitting.
The reasons for this, although not crystal clear from

[A]: No, | don't think so.
SOF 1V: 125-27.

5 Wllianms clains that Wcker and Wtt are not applicable to his

case because they were decided after his conviction. He argues that only
Adans and Wt herspoon are applicable. However, Wcker and Wtt serve only to
clarify Adans and Wtherspoon; they do not create new law. See Riles v.
McCotter, 799 F.2d 947, 950 (5th Cr. 1986). Therefore, they are applicable
and useful in this discussion.

13



the printed record, nmay well have been readily apparent
to those viewing [the venire nenbers] as [they]
answered the questions.

Wai nwight v. Wtt, 496 U S. 412, 435, 105 S.Ct. 844, 857-58

(1985).

Counsel unsuccessfully attenpted to rehabilitate venire
menber Sal azar and did not attenpt to rehabilitate venire nenbers
Flores and Castillo. The record suggests that any attenpts at
rehabilitati on woul d have been futil e because these venire
menbers woul d not have been able to function properly as jurors
inthis capital case. Accordingly, counsel's decision not to
rehabilitate these venire nmenbers or to object to their renova

for cause cannot be said to be deficient perfornmance. See Bridge

v. Lynaugh, 838 F.2d 770, 776 (5th Cr. 1988); Moore v. Magaqgio,

740 F.2d 308, 317 (1984), cert. denied, 472 U S. 1032 (1985).

Because counsel's performance was not deficient, WIIlians does

not satisfy the first requirenment of Strickland on this issue and

his argunent fails.®

6 Wllianms also clains that his due process and equal protection

rights were violated in the federal evidentiary hearing when the judge did not
permit himto secure the testinony of the state trial judge. WIIians sought
to question Judge Butler regarding his reasons for dismssing venire nenber
Castillo for cause. This claimis without nerit. A trial judge is not
required to wite out in separate nmenorandum his specific findings on each
juror excused. See Wtt, 469 U S. at 430, 105 S.Ct. at 855. Neither is he
required to indicate for the record his reasoning for dismssing a venire
nmenber for cause. See id. As discussed supra, the record clearly supports
Judge Butler's decision to renove venire nenber Castillo for cause. W find
no error.

14



C. Fai lure to Request Psychiatric Exani nation

WIllians al so conpl ains that he was afforded
i neffective assistance of counsel because Manka and Cal | ahan did
not request a psychiatric examnation to aid in the presentation
of "mtigating evidence" of insanity, duress, and enoti onal
di sturbance. WIIlians does not allege that he had any defense
against a guilty verdict based on these theories. WIllians's
only professional "proof" that he | acked a dangerous character is
supplied in the inconclusive affidavit of Dr. Sparks, the Chief
Bexar County Psychiatrist at that tine, who never exam ned
Wl lianms and could only specul ate about his condition from
records furnished by habeas counsel.

Counsel made a know ng, strategic decision not to seek
a psychiatric evaluation of WIlians because they feared the
state woul d use rebuttal psychiatric testinony of Wllians's
future dangerousness. This was not a frivol ous concern. The
state properly criticizes Wllians for sinply second-guessing
counsel's performance w t hout havi ng any evi dence to support
their criticism The fact that his counsel did not request a
psychi atric exam nati on does not constitute deficient

performance. WlIllians's Strickland argunent fails on this issue.

d. Failure to Object or Limt
the Testinpny of the Victims Mther

WIllians next conplains that he received i neffective
assi stance of counsel because his counsel did not object or try
tolimt the testinony of the victims nother. At trial, Danny
Liepold' s nother testified for what anmounted to three pages of

15



trial transcript. She identified her son as the victimand
testified enpotionally but briefly about his trusting nature.

It is unlikely that counsel's passivity when confronted
wth this witness represented a deficient perfornmance because
counsel nmade a strategic choice not to object, recognizing the
"delicacy" of how to handle testinony of a victims relative.
Counsel wanted Ms. Liepold' s testinony to conclude as quickly as
possi bl e and wi thout contentiousness. Moreover, her testinony
was probably adm ssi ble anyway for its explanation why Danny
trustingly turned his back on WIllianms, whom he knew, before
being shot. For all these reasons, the discussion whether to
object was a close call professionally.

But, in any event, WIlIlianms has not satisfied the

second prong of Strickland: he cannot establish prejudice. It

is clear fromthe record that the exclusion of Ms. Liepold's
brief testinmony would not have affected the outcone of WIllians's
case. The evidence of guilt was overwhel m ng, and the testinony
at the punishnent phase of his trial, which included evidence of
the gas station nmurder, was conpelling. WIIlians has not

satisfied the prejudice prong of Strickland because of counsel's

failure to exclude the testinony of Ms. Liepold.

2. Appeal

WIllians al so conplains that he received i neffective

assi stance on his appeal by Allan Manka, one of his trial
attorneys. In his brief to this court, WIllians states that his

counsel "failed to raise inportant issues on appeal, including

16



but not limted to: ineffective assistance of counsel;

i ntroduction of inflammatory and prejudicial evidence such as the
testinony of the victims nother; introduction of the decedent's
hi gh school yearbook phot ograph; prejudicial and inflanmmatory
remarks by the prosecutor during argunents at the puni shnment

phase of the trial; Wtherspoon/Adans challenges [to the venire

menbers]; voluntariness of the confession; illegal arrest and
failure of the state to prove ownership of the property.”

The due process cl ause of the fourteenth anmendnent
guarantees effective assistance of counsel for direct appeals as

of right. See MCrae v. Blackburn, 793 F.2d 684, 688 (5th Gr.)

(citing Ham Iton v. MCotter, 772 F.2d 171, 182 (5th Gr. 1985)),

cert. denied, 479 U. S. 965 (1986). That right to effective

appel | ate counsel nust pass the Strickland standards. See id.

WIllianms nust denonstrate that (1) his appellate counsel's
performance was so deficient as to fall bel ow objectively
reasonabl e conduct of appellate counsel and (2) his case was
prejudiced as a result.

As we have already determned that Wllians's
i neffective assistance of trial counsel claim including his
claimregarding the testinony of the victims nother, is wthout
merit, WIllians could not have prevailed on that issue on appeal.
Simlarly, WIllians's clains regarding strikes for cause of
venire nmenbers and the voluntariness of his confessions,
di scussed infra, are wthout nerit. Accordingly, on these

i ssues, WIllianms necessarily cannot satisfy the second prong of

17



Strickland, nanely that he was prejudi ced because these issues
were not raised on appeal .

WIllians's remaining clainms of appellate counsel's
failure are burdened either by lack of factual specificity or by
the i nherent | egal weakness of the clains of alleged error.
Appel I ant has not shown prejudice fromthe failure to pursue on
appeal any of the remaining issues.

C. Mtigating Instruction for Wllians's Youth

WIllians conplains that the special issues that the
jury was required to answer during the punishnment phase’ did not
enable the jury to give adequate mtigating effect to Wllians's
youth at the tine of the offense. WIIlians was ni neteen years
ol d when he nurdered Liepold.

The Supreme Court has recently concluded that the Texas
statutory schene under which WIllians was sentenced all ows the
jury to give mtigating effect to the defendant's age. See

Johnson v. Texas, us _ , 113 S.C. 2658, 2669-70

(1993). A failure to supplenent the special issues, as WIllians

urges, to give effect to the mtigating effect of age at the

l The jury was required to answer the foll owi ng special issues at

t he sentenci ng phase of Wllians's trial

(1) whet her the conduct of the defendant that caused the death of the
deceased was conmitted deliberately and with the reasonabl e
expectation that the death of the deceased or another woul d
resul t; and,

(2) whet her there is a probability that the defendant would conmt
crimnal acts of violence that would constitute a continuing
threat to society

Tex. Code Crim Proc. Ann. art. 37.071(b).

18



puni shnment phase does not anmpunt to a constitutional defect.
Moreover, any ruling by this court to the contrary would require
the application on habeas review of a newrule of crimnal lawin

violation of Teague v. Lane, 489 U S. 288, 109 S.C 1060 (1989)

(plurality). See G ahamv. Collins, us _ , 113 S.. 892

(1993). WIllianms was not entitled to an additional instruction
to the jury regarding the mtigating effect of his age.

D. Questioning During Voir Dire
Regar di ng Range of Puni shnent

Venire nmenber Lindley was questioned during voir dire
by the prosecution regardi ng whether he could nake a judgnent as
to whether a person would commt acts of violence in the future.
Lindley testified that he could. Upon exam nation by WIllians's
counsel, Lindley was asked, "[What degree of probability or what
degree of reliability can you attach to, say, in your own
judgnent the probability that a person will continue to act a
certain way in the future?" The prosecution objected to this
question, and the objection was sustained. Defense counsel then
asked, "How reliable would your determ nation be [regarding a
person's continuing to conmt crimnal acts of violence] in your
own m nd?" The prosecution again objected, and the objection was
agai n sust ai ned.

Wl lianms now conplains that he was deni ed due process,
equal protection, a fair trial, and effective assistance of
counsel because the trial court refused to allow himto question

this venire nenber regardi ng range of puni shnent, depriving
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WIllians of the opportunity intelligently to exercise his
perenptory strikes. This argunent is without nerit.

First, we agree with the district court that,
ordinarily, questioning a venire nenber regardi ng the range of
puni shnment raises only an issue of state crimnal procedure that

does not present a federal constitutional claim See Mireno v.

Estelle, 717 F.2d 171, 179 (5th G r. 1983), cert. denied, 466

U S. 975, (1984).

Second, it is difficult to see how the vague, open-
ended questions asked by defense counsel could have elicited any
enli ghtening response fromthis venire nenber. Manka went on to
question Lindley in detail regarding his duties as an educat or
and the potential effect of education on future lifestyle. Mnka
then accepted Lindley as a juror. Defense counsel's failure to
obtain two specific answers, noreover, given an otherw se
t horough voir dire exam nation, was not such a critica
deficiency in the trial as to deprive WIllians of fundanental
fairness in the exercise of perenptory strikes. This error, if

it was one, is different fromthe judge's unkept prom se on voir

dire in Knox v. Collins, 928 F.2d 657, 661-62 (5th Gr. 1991).

E. Testinony of Trial Jurors
at the Federal Evidentiary Hearing

WIllians next conplains that the federal district court
abused its discretion by not allowng testinony fromtrial jurors
at the evidentiary hearing. H's counsel requested to have the
state jurors testify as to whether their deliberations would have
been different if they had been presented with the mtigating
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evidence that was allegedly avail able, but not presented at
trial. This argunent is wthout nerit.

The post-verdict inquiry of jury nenbers, as live
W tnesses or by affidavit, is inappropriate and precluded by

Federal Rules of Evidence 606(b).® See Byrne v. Butler, 845 F.2d

501, 509-10 n.8 (5th Gir.), cert. denied, 487 U S. 1242 (1988);

McQueen v. Bl ackburn, 755 F.2d 1174, 1178-79 (5th Gr.), cert.

denied, 474 U. S. 852 (1985). The district court did not abuse
its discretion in disallowing this requested testinony.
F. Magistrate Judge's Alleged Conflict of Interest

WIllians conplains that Mgistrate Judge Boyd, who
conducted the federal habeas evidentiary hearing, had a conflict of
i nterest because he went to work for the state district attorney's
office after the evidentiary hearing in January 1988. |In March of
1988, Boyd recused hinself from WIllians's case because of his
inpending retirenment in June. WIIlians's case was then taken over
and actually decided by Mugistrate Judge Robert O Connor on two
separate occasions, by then-District Judge Emlio Garza, and by

District Judge Edward Prado.

8 Federal Rule of Evidence 606(b) provides:

Upon an inquiry into the validity of a verdict or indictment, a
juror may not testify as to any matter or statenent occurring during the
course of the jury's deliberations or to the effect of anything upon that or
any other juror's mnd or enptions as influencing the juror to assent to or
di ssent fromthe verdict or indictnent or concerning the juror's nenta
processes in connection therewith, except that a juror may testify on the
guestion whet her extraneous prejudicial information was inproperly brought to
the jury's attention or whether any outside influence was inproperly brought
to bear upon any juror. Nor may a juror's affidavit or evidence of any
statenent by the juror concerning a matter about which the juror would be
precluded fromtestifying be received for these purposes.

Fed. R Evid 606(b).
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WIllians does not explain the ways in which Magistrate
Judge Boyd was bi ased against himor how this alleged conflict of
interest prejudiced Wllianms's case. Fromthe record, there does
not appear to have been an appearance of inpropriety which rose to

the |l evel of a fundanental defect. See United States v. Couch, 896

F.2d 78, 81 (5th Cr. 1990). There was no harmto WIlians's case
as a result of Magistrate Judge Boyd's participation in these
pr oceedi ngs.
G Statutory Maxi num for Paynent of |nvestigators

At the tinme of WIlliams's trial, the Texas Code of
Crimnal Procedure placed a $500 limt for reinmbursenent for costs
of court-appointed investigators.® WIllians clains that he was
deprived of equal protection, due process, and effective
representati on because this provision was unconstitutional on-its-
face and as applied to WIIlians.

It is well settled that the due process cl ause does not
require a state to pay for the sane assistance that a wealthier

def endant m ght buy, see Ake v. klahoma, 470 U. S. 68, 77, 105

S.Ct. 1087, 1093 (1985), and the equal protection clause does not
requi re that indigent defendants have precisely the sane advant ages

as non-indi gent defendants, see Ross v. Moffitt, 417 U. S. 600, 611-

12, 94 S. Q. 2437, 2444-45 (1974). This statute was not

unconstitutional on its face.

9 This provision now allows for recovery for reasonabl e expenses.
See Tex. Code Grim Proc. Ann. art. 26.05.
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Moreover, the investigation in WIllianms's case exceeded
the $500 limt, as it cost over $900. Additionally, the tria
j udge who presided over Wllians's case stated in the state habeas
proceeding that in Wllians's case, as in all capital cases, it is
his policy to furnish investigators wth wunlimted funds.
WIllians's investigative costs of over $900 were reinbursed.
Wl lians has nmade no attenpt to show that his defense was adversely
affected by the $500 limt, nor can he point to any specific
evi dence that could have been obtained that was not obtained as a
result of this statutory cap. W reject this contention.

H Al eged Vari ance Between
| ndi ct nent and Proof at Tri al

WIllians next conplains that there was a fatal variance
between the indictnment and the proof at trial. The i ndictnent
charged WIllians with causing the death of Danny Liepold "while in
the course of commtting and attenpting to commt the offense of
robbery upon the conplainant.” WIIlians argues that because the
proof at trial unequivocally established that WIIlians was robbing
the convenience store, not Danny Liepold, this creates a fata
vari ance between the indictnent and the proof at trial.

The sufficiency of a state indictnent is appropriate for
federal habeas relief only when the indictnment is so deficient that

the convicting court was wthout jurisdiction. See Yohey .

Collins, 985 F.2d 222, 229 (5th Gr. 1993). State | aw dictates
whet her a state indictnment is sufficient to confer a court with
jurisdiction. See id. Texas lawprovides that it is the preferred
practice for an indictnent to all ege ownership in a natural person
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acting for the corporation rather than in the corporation itself.

See Dingler v. State, 705 S.W2d 144, 145 (Tex. Crim App. 1984).

Wllianms's indictnment did just that. Because the state court had
jurisdiction under the indictnent, the federal court had no basis
for granting habeas relief.

|. Applicability of Stone v. Powell

W lians next conplains that the federal magi strate judge

erred in finding that WIllians's fourth anendnent clainms were

barred by Stone v. Powell, 428 U S. 465, 96 S.C. 3037 (1976).
Wllians is wong in his assertion. Powell provides:

where the State has provided an opportunity for full and

fair litigation of a Fourth Amendnent claim a state

pri soner may not be granted federal habeas corpus relief
on the ground that evi dence  obtai ned in an
unconstitutional search or seizure was introduced at his
trial.

Powel I, 428 U. S. at 494, 96 S.Ct. at 3052 (footnotes omtted).

[ A] federal court need not apply the exclusionary rule on

habeas review of a Fourth Anmendnent claim absent a

showi ng that the state prisoner was deni ed an opportunity

for afull and fair litigation of that claimat trial and
on direct review,
ld., 428 U.S. at 494 n.37, 96 S.C. at 3052-53 n. 37.

WIllians does not argue that he was denied a full and
fair opportunity for litigation of his fourth anmendnent claim
al though he did not pursue it on direct appeal. Mor eover, the
record indicates that WIllians's notions to suppress were presented

to and addressed by the trial court. This claimis unfounded.
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J. Voluntariness of the Confessions

Wllians's final conplaint is that the confessions with
whi ch he provided the police were unconstitutionally obtained. He
conplains that he was suffering from dimnished capacity at the
time of the confessions and that he was forced i nto confessing by
coercive behavior exercised by the police. These clains are
W t hout support in the record.

Al of the police officers who spoke with WIllians the
nmorni ng of his arrest were experienced in detecting drug or al cohol
usage, yet neither they nor Wllians's father testified that he
appeared to be inpaired in any way. Wllians cites only one
i nstance of police duress, alleging that the arresting officer who
awoke WIllians, "got on top of him" got himout of bed, and had
Wlliams sit on the bed and talk. The officer read WIllianms his
rights, and at that tinme, WIIlians denied any involvenent in the
robbery. The record clearly supports the finding that WIlians was
advi sed of his rights before he was permtted to give any of his
three confessions. Additionally, there is plenty of support in the
record for the finding that Wllianms's confessions were not the
product of duress. For these reasons, we agree with the state and
federal courts that the confessions were not obtained in violation
of Wllians's constitutional rights.

[11. CONCLUSI ON
For the foregoing reasons, this court AFFIRVS t he deni al

of Wllians's petition for federal wit of habeas corpus.
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