IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8563

M CHAEL J. BOYD,
Peti ti oner- Appel | ee,

ver sus

WAYNE SCOTT, Director,
Texas Departnent of Crimnal Justice,
and DAN MORALES, Attorney GCeneral,

Respondent s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas

(Decenber 30, 1994)

Bef ore REYNALDO G GARZA, WENER, and EMLIO M GARZA, Circuit
Judges.

PER CURI AM

In this appeal by the Attorney General and the Director of the
Departnent of Crimnal Justice of the State of Texas, Respondents-
Appel l ants Wayne Scott and Dan Mirales (hereafter "Scott"),
challenge a district court order granting Petitioner-Appellee
M chael Boyd a wit of habeas corpus. Scott asserts that the

district court erred in concluding that Boyd's trial was



fundanentally unfair as a result of the state trial court's giving
an Allen charge that wunconstitutionally coerced the jury into
reaching a verdict. Scott also contends that, as the state court
of appeals based its rejection of Boyd's claimregarding the Allen
char ge on adequat e and i ndependent state procedural grounds, Boyd's
claim was procedurally barred from federal court review Thus,
Scott asserts, the district court erred procedurally in review ng
Boyd' s cl ai mand substantively in granting his petition for wit of
habeas cor pus.

Qur de novo review of this appeal |eads us to conclude that,
as the state appellate court failed to state clearly and expressly
that its rejection of Boyd's claim rested on adequate and
i ndependent state procedural gr ounds, his claim was not
procedurally barred fromfederal review. As such, we are convi nced
that the district court did not err in review ng Boyd' s claim

W are equal |y convi nced, however, that the district court did
err when it determned that the Allen charge given to the jury rose
to the level of a constitutional violation. Al t hough we have
reviewed simlar Alen charges on direct appeal, and have hel d t hat
the charges were coercive, we here conclude that, pursuant to the
|l evel of review required for federal habeas cases, the instant
Al l en charge did not render Boyd's trial fundanentally unfair. As
such, Boyd's constitutional due process right was not violated.
Based on these conclusions we reverse the district court's order
granting Boyd's petition for wit of habeas corpus and remand for

di sm ssal in accordance with this opinion.



I
FACTS AND PROCEEDI NGS

M chael Boyd was charged in state court with first-degree
fel ony aggravated sexual assault, to which he pleaded not guilty.
Boyd' s case was tried before a jury which, after hearing evidence
for three days, began its deliberations on the fourth day of the
trial. After approximately five hours of deliberation, the jury
notified the judge that it could not reach a unani nous deci sion.
In response to that information the trial judge read the foll ow ng
suppl enmental Allen charge! to the jury.

In response to the information you have given ne, | give

you the following instructions, and | want you to pay

close attention to what | tell you:

You should endeavor to reach an agreenent if at all

possible. Sone jury, sonetine, wll have to decide this

guesti on.

The i ssue has been tried out very ably by both sides, who

have presented this evidence to you, and a deci sion has

to be reached by a jury. You are that jury, and it seens

to me that you ought to nmake every effort to arrive at a
unani nous verdict and to reach a concl usi on.

O course, the verdict of the jury should represent the
opi ni on of each individual juror. But that does not nean
that the opinion nmay not be changed by a conference in
the jury room

The very object of the jury systemis to secure unanimty
by conparison of views and by argunent anong the jurors
t hensel ves.

Each juror should listen wth deference to the argunents

Allen v. United States, 164 U. S. 492 (1896). The phrase
"Allen charge" refers to supplenental jury instructions that urge
deadl ocked juries to forego their differences in order to reach a
unani nous verdict. The original Allen charge urged the mnority of
the jury to consider the views of the majority in an effort to
determ ne whether the mnority views were reasonable under the
circunstances. 1d. at 501.




of the other jurors, and with a distrust of his own
judgnent if he finds that a large majority of the jury
takes a different view of the case fromwhat he, hinself
t akes.

No juror should go to the jury room with a blind
determnation that the verdict should represent his
opi nion of the case at that nonent, or that he should
close his ears to the argunents of other jurors who are
equal |y honest and intelligent as hinself.

Accordi ngly, although your verdict nust be the verdict of
each individual juror and not a nere acqui escence in the
conclusion of your fellow jurors, the Court instructs
you, however, that you should exam ne what has been
submtted to you with an open mnd, and with candor and
proper regard and deference to t he opi ni on of each ot her.

It is your duty to decide the case if you can
consci entiously do so.

You should listen to each other's argunents with a

di sposition to be convinced. |If much the |arger nunber

favor one side or the other, a dissenting juror should

consi der whether, in the |ight of the opinions that are
expressed by the other jurors in the jury room he is not

in error as to his views.

| want you to go back to the jury roomand continue your

del i berations. Discuss the matter anong yourselves in a

friendly spirit and endeavor to agree upon a verdict.

These are the instructions of the Court.

Approxi mately one hour and twenty m nutes after hearing the
Al len charge, the jury reached a unani nous guilty verdict.?

Boyd appealed his conviction to the Texas Fourth Court of
Appeal s, which affirmed the trial court judgnent. The Texas Court
of Crimnal Appeals refused Boyd's petition for discretionary
review, and dismssed wthout prejudice Boyd's subsequent

application for a state wit of habeas corpus. Boyd then

2Boyd objected to the supplenental instruction before it was
read on the ground that it forced the mnority jurors to change
their views.



petitioned a federal district court for a wit of habeas corpus,
alleging that the Allen charge that was given to the jury violated
his right of due process in that it unconstitutionally coerced the
jury into reaching a verdict.

A magi strate judge reviewed Boyd's petition for habeas corpus
relief and concluded that the Allen charge that was given here
unconstitutionally coerced the jury into reaching a verdict, thus
maki ng Boyd's trial fundanentally wunfair. Consequently the
magi strate judge recommended that the district court grant Boyd's
petition for habeas corpus. Scott objected to the magistrate
j udge's recommendation, contending that any inherent coerciveness
inthe Allen charge did not rise to the |level of a constitutional
violation, the level of harmrequired for a grant of federal habeas
corpus relief. Scott also asserted for the first tine that Boyd's
claimwas barred procedurally fromfederal court review.

In response to Boyd's objections the magi strate judge issued
a second nenorandum and recommendation, concluding that Boyd's
cl ai mwas not procedurally barred. The nagi strate judge determ ned
that even if Boyd's clai mwas defaul ted procedurally, the default
was excusable as it was caused by ineffective assistance of trial
counsel. The magi strate judge recomended that Scott's procedural
default defense be rejected. The district court ultinmtely adopted
the magistrate judge's nenoranda and reconmendations, rejecting
Scott's objections, vacating Boyd's state court conviction, and
granting Boyd's petition for wit of habeas corpus. Scott appeals

the district court order that granted a wit of habeas corpus to



Boyd.

|1
ANALYSI S

A. STANDARD OF Revi EW

I n appeal s pertaining to habeas corpus, we reviewthe district
court's findings of fact for clear error and rulings of |aw de
novo.® Thus, we review de novo this appeal which challenges both
the district court's determ nation that Boyd' s cl ai mwas not barred
procedurally and that court's determ nation that Boyd's petition
for wit of habeas corpus should be granted because the instant
Al l en charge was unconstitutionally coercive.*

B. PROCEDURAL BAR®

SWllians v. Collins, 16 F.3d 626, 630 (5th Cr. 1994), cert.
denied, 115 S.Ct. 42 (1994); see also, Baty v. Balkom 661 F.2d
391, 394 n.7 (5th Gr. 1981) (stating that standard of review for
questions of |aw and m xed questions of fact and |law all ows
reviewing court to substitute its judgnent for that of | ower
court), cert. denied, 456 U S. 1011 (1982).

‘W note that the standard of review for an Allen charge
raised on direct appeal is not the sane as for an Allen charge
rai sed pursuant to a wit for habeas corpus. Errors conpl ai ned of
in a petition for habeas corpus nust rise to the level of a
constitutional violation, whereas, on direct appeal the error
conpl ai ned of nust rise to the level of plain error.

SBOYD CLAI M5 THAT, AS SCOTT' S OBJECTI ONS TO THE MAG STRATE' S REPORT WERE
FI LED AFTER THE TEN DAY FI LI NG DEADLI NE PRESCRIBED BY 28 U. S. C. 8§ 636(B) (1),
THE OBJECTI ONS WERE WAI VED AND CANNOT BE RAISED ON APPEAL. See 28 U. S.C
8636(b) (1) (1988) (requiring party to serve and file witten
objections to nmagistrate's proposed findings and recommendati ons
within ten days of being served).

This claimis wthout nerit in that Scott's objections were
tinmely pursuant to Rule 6 of the Federal Rules of Civil Procedure,
whi ch excl udes weekends and | egal holidays fromthe conputation of
the ten day period. See FED. R CGv. P. 6 (1994) (providing that
when period of tinme prescribed or allowed is | ess than el even days,
i ntermedi at e Sat urdays, Sundays, and | egal hol i days are excluded in
the conputation). Scott received the magistrate's nmenorandum and
recommendation on Thursday, WMarch 25, 1993, and filed his
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Scott asserts that the district court erred in review ng
Boyd' s cl ai m because the state court of appeals had addressed and
rej ected Boyd's claimon grounds of adequate and i ndependent state
procedure.® |f a state court decision rejecting a federal habeas
petitioner's constitutional claim "rests on an adequate and
i ndependent state procedural bar, and does not fairly appear to
rest primarily on federal law, we may not review the nerits of the
federal claim absent a showing of cause and prejudice for the

procedural default, or a showng that our failure to review the

obj ecti ons on Tuesday, April 6, 1993. Pursuant to Rule 6 the two
internmedi ate weekends between these dates are excluded from
conputation. Thus, Scott's objections were tinely.

6Scott bases this argunent on the portion of the state court
opi nion that addresses Boyd's objection made at trial before the
All en charge was read to the jury. (Boyd objected to the charge on
the ground that it was coercive and forced the mnority jurors to
change their views.) The court noted that

Def ense counsel [Boyd] objected to specific |anguage in
the charge, but not to the |anguage conpl ained of on
appeal . To preserve error a trial objection nust
distinctly specify each ground of objection. TEX CODE
CRRM PROC. ANN. art. 36.14 (Vernon Supp. 1988).
(bj ections to the charge nust be nmade before it is read
to the jury, and nust specify every ground of objection.
Blackwell v. State, 294 S.W 852, 854-55 (Tex. Crim App.
1927). The error asserting inproper instructionis based
on a clai mwhich was not presented as a tinely objection
tothe trial court's charge. G ven the objection nade on
appeal , the court woul d have had an opportunity to del ete
t he conpl ai ned of | anguage.

Boyd v. State of Texas, No. 04-87-00139CR, 9-10 (Tex. C. App. -

San Antonio [4th Dist.] 1988). Scott asserts that the state
procedural rule - that an objection at trial nust correspond to the
point of error on appeal - is strictly and regularly followed by

t he Texas courts, thereby satisfying the "adequacy" requirenent for
a procedural bar.



claim would result in a conplete mscarriage of justice."’
Procedural default does not bar consideration of a federal claim
however, unless the last state court rendering a judgnent in the
case clearly and expressly states that its judgnent rests on a
state procedural bar.® Furthernore, when a state court concl udes
that an issue is rejected on the basis of state procedural grounds,
but al so reaches the nerits of a case, the state court nust nake a
stronger showing that it relied onits rules of procedure to reach
its conclusion and not on the nerits of the federal claim?

In responding to Scott's claimthat Boyd's petition was barred

Young v. Herring, 938 F.2d 543, 546 (5th Gr. 1991)(citing
Col eman v. Thonpson, 501 U. S. 722 (1991)), cert. denied, 112 S. C
1485 (1992); accord Mchigan v. Long, 463 U S 1032, 1040-41
(1983) (when state court decision fairly appears to rest primrily
on federal law, or interwoven with federal |aw, and when adequacy
and i ndependence of state |law ground is unclear, Court presunes
there is no independent and adequate state |law ground for state
court decision).

"A state procedural ground to bar consideration of an issueis
not adequate unless it is 'strictly or regularly followed.""
Wlcher v. Hargett, 978 F.2d 872, 879 (5th Cr 1992) (quoting
Johnson v. M ssissippi, 486 U.S. 578, 587 (1988)), cert. denied 114
S. . 96 (1993).

8Harris v. Reed, 489 U. S. 255, 263 (1989). This clear and
express statenent is also referred to as the "plain statenent
requi renent." But see, Young v. Herring, 938 F.2d 543, 549 (5th
Cr. 1991) (state court decision nmay be anbi guous for purposes of
"plain statenent requirenent” if we cannot ascertain whether state
court based decision on nmerits of federal claim or on state
procedural bar), cert. denied, 112 S. C. 1485 (1992).

°ld. "The key is not the clarity of the state court's
| anguage, or even whether the state court addressed the nerits of
the federal claim but whether the state court nay have based its
decision on its understanding of federal law. " 1d. at 553-54. A
state court may address the nerits of a federal claim in an
alternative holding without permtting federal review if the
original holding is based on adequate and independent state
grounds, and if such results and reasons are stated clearly and
expressly. 1d. at n.12.




procedurally, the nmagistrate judge found that, even though the
state court noted that Boyd's failure to object specifically to the
| anguage conpl ai ned of on appeal ("you are that jury") was barred
procedurally pursuant to state law, ! the court also reached the
merits of the i ssue based on federal |awto conclude that the Al en
charge did not have a coercive effect on the jury. The nagistrate
j udge concluded that, as the state court decision was interwven
with federal |aw, and did not express clearly that its decision was
based on state procedural grounds, Boyd's <claim was not

procedurally barred fromreview !

10See Tex. Cooe CRM Proc. ANN. art. 36.14 (Vernon Supp. 1988)
(requiring that trial objection to charge nmust distinctly specify
each ground of objection in order to be preserved for appeal).

1Scott asserts that when a state court bases its decision on
the alternative grounds of procedural default and a rejection of
the nerits, a federal court nust, in the absence of good cause and
prejudi ce, deny habeas relief because of the procedural default.
See e.qg., Harris v. Reed, 489 U S. 255, 264 n. 10 (1989)(requiring
federal court to honor a state court holding that presents
sufficient basis for the judgnent even if state court established
alternative holding by relying on federal |aw). The nmagi strate
considered this argunent, and while agreeing with Scott's basic
prem se, reiterated that in this case, it was not clear that the
state court's discussion of the nerits was, as suggested by Scott,
an al ternative hol di ng.

Scott contends that it is standard practice in Texas for a
state court to address the nerits of a claim such as Boyd's
because under Texas law, a trial error which is so egregious as to
constitute 'plain error' does not require objection at trial in
order to justify reversal. Scott asserts that the state court's
substantive | ook at Boyd's claimwas nerely an i nqui ry i nto whet her
an Allen charge is so prejudicial as to dispense with the
procedural requirenent of an objection. This argunent is
unpersuasive in that nothing in the record indicates that the court
di scussed the nerits of Boyd's claim in order to bolster its
concl usion the clai mwas barred based on state procedural grounds.




Qur de novo review of the state appellate court opinion
confirnms the findings of the nmagistrate judge. Thus we concl ude
that the issue is not procedurally barred from federal habeas
review, so the district court did not err in review ng Boyd' s claim
regarding the Allen charge.

C. THE ALLEN CHARGE
1. The District Court's Analysis

"'To obtain reviewof a state court judgnent under [28 U.S. C. ]
§ 2254, a prisoner nust assert a violation of a federal
constitutional right.'"'2 "A federal wit of habeas corpus is
available to a state prisoner 'only on the ground that he is in
custody in violation of the Constitution or |laws or treaties of the
United States.'"'® Thus, a federal court reviewing a petition for
a wit of habeas corpus nust consider whether, under the totality
of the circunstances, the errors conpl ai ned of were so gross or the
trial was so fundanentally unfair that the ©petitioner's
constitutional rights were violated.

In granting Boyd's petition for wit of habeas corpus, the
district court adopted the magi strate judge's conclusion that the
All en charge in issue was so coercive that it rendered Boyd's tri al

fundanentally unfair. The court held that, as Boyd's right of due

2Gay v. Lynn, 6 F.3d 265, 268 (5th Cir. 1993) (quoting Lowery
v. Collins, 988 F.2d 1364, 1367 (5th G r. 1993).

BBryan v. Wiinwight, 511 F.2d 644, 646 (5th Cr. 1975)
(citing 28 U.S.C. A §2254(a)), cert. denied, 423 U S. 837 (1975).

141d. (citing Young v. Alabama, 443 F.2d 854, 855 (5th Gir.
1971), cert. denied, 405 U.S. 976 (1972).
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process was violated, he was entitled to habeas corpus relief.
Scott appeals, asserting that the coercive effect, if any, of the
Allen charge did not rise to the level of a constitutional
violation. Thus, Scott argues, the court erred in granting Boyd's
petition for wit of habeas corpus. W agree.

In his first nmenorandumthe magi strate judge acknow edged t he
general rule that a federal court wll reverse a state court
conviction based on an erroneous jury instruction only when the
instruction in question renders the entire trial fundanentally
unfair. The magistrate judge reasoned that, as the district
court was faced with an Allen charge that had been expressly
recogni zed as i nherently coercive by both state and federal courts
years before, the logical conclusion was that the instant Allen

charge rendered Boyd's trial fundanentally unfair.?1®

15See e.qg., Henderson v. Kibbe, 431 U S. 145, 154 (1977)
(articulating that burden of denonstrating that erroneous
instruction was so prejudicial that it supports a coll ateral attack
on constitutional validity of state court judgnent is greater than
showi ng required to establish plain error on direct appeal).

%See e.qg., Jenkins v. United States, 380 U S. 445, 446 (1965)
(hol ding that charge that said "[y]ou have got to reach a deci sion
in this case" was coercive); see also United States v. Duke, 492
F.2d 693, 697 (5th Gr. 1974) (noting that state court's
instruction " a decision has to be reached by a jury. You are
that jury," was coercive); see also Edwards v. State, 558 S. W2d
452, 454 n.1 (Tex. Cim App. 1977) (stating that it was
unnecessary for court to address whether court's instructions
pl aced undue duress and pressure on jury, but calling attention to
coercive jury instruction given in Duke).

The magi strate | i kened the | anguage in issue - "a deci sion has
to be reached by a jury. You are that jury" - to the coercive
suppl enental instruction in Jenkins. O inportance, however, is
the fact that the Court in Jenkins did not base its opinion that
the instruction was coercive on constitutional grounds. Rather
the Court based its decision on its supervisory power over federal
courts. See e.qg., Lowenfield v. Phelps, 484 U S. 231, 239 n. 2

11



The magistrate judge also found that, as the additional
ci rcunst ances surroundi ng the All en charge i ncreased the |i kel i hood
that the jury was coerced, it followed that the A len charge, plus
the additional circunstances, rendered Boyd's trial unfair. This
judge considered relevant the facts that (1) the charge was given
on the first day of jury deliberations after less than 4 1/2 hours
of deliberating; (2) the court gave the instruction after receiving
the first note of its kind that the jury was deadl ocked; (3) there
was no initial direction from the judge to nerely continue
del i berations; and (4) one hour after hearing the Allen charge, the
jury reached a guilty verdict.

The magi strate judge bol stered his conclusion that the Allen

charge was unconstitutionally coercive by testing his findings

(1988) (noting that, as ruling in Jenkins was based on the Court's
supervisory powers, it is not helpful in resolving petitioner's
federal habeas claim which nmust rise to |l evel of a constitutional
vi ol ation).

The magistrate also relied on Duke, in which the district
court gave an Allen charge alnost identical to the one given at
Boyd's trial. W concluded in Duke that the | anguage used by the
district court judge - " a decision has to be reached by a

jury. . . You are that jury" - was coercive. W noted that while
t he charge contained qualifying | anguage that tended to aneliorate
the coercive |anguage of the charge, we were unwlling to

"specul ate on whether the jury was di sabused of what it had just
been told, which was that a jury was required to reach a decision
and it was that jury." Duke, 492 F.2d at 697.

We specifically note in response to the magistrate's reliance
on Duke, that our role in Duke (a direct appeal) was a supervisory
role over the district court, whereas our role in this appeal isto
review the charge in issue to determ ne whether the petitioner's
constitutional rights have been viol ated. Unli ke the instant
appeal, Duke did not require that we assess the totality of the
circunstances to determ ne whether the Allen charge itself and the
surroundi ng circunstances rendered the entire trial fundanentally
unfair.

12



under our two-pronged standard used for such determ nations. The
judge reasoned that, as it was highly likely that the inherently
coercive |anguage, wused in conbination with the surrounding
circunstances, coerced the jury into reaching a verdict, it was
proper to conclude here that Boyd's jury had been coerced. Based
on this conclusion the nmagistrate judge recomended that Boyd's
petition for habeas corpus be granted on the ground that Boyd's
trial was fundanentally unfair.

2. Qur De Novo Review of the Al en Charge

As we begin our de novo review of the instant Al en charge, we
note again that a collateral attack on a state court judgnent
involving an Allen charge requires us to look at the totality of
the circunstances to determ ne whether a constitutional violation
has occurred. At this level of analysis we consider briefly two
habeas cases that establish the basis for our concl usion.

In Lowenfield v. Phel ps!® a habeas petitioner asserted that the

conduct of a Louisiana state court - which included an Allen charge

plus two separate polls of the jury - coerced the jury into

Thi s two-pronged standard consi ders whether (1) the semantic
deviation from approved Allen charges is so prejudicial to the
defendant as to require reversal, and (2) the circunstances
surrounding the giving of an approved Al len charge are coercive.
See e.qg., United States v. Heath, 970 F.2d 1397, 1406 (5th Cr.
1992) (reviewi ng nodified All en charge for conpliance with semantic
devi ation from approved Al en charges, and assessi ng coerciveness
of surrounding circunstances), cert. denied, 113 S C. 1643
(1993); United States v. Lindell, 881 F.2d 1313, 1321 (5th Gr.
1989) (sane), cert. denied, Kinnear v. United States, 493 U S. 1087
(1990) and 496 U. S. 926 (1990); United States v.Bottom 638 F.2d
781, 787 (5th Cir. 1981) (sane).

18484 U.S. 231, (1988)
13



sentencing himto death. The state court gave an Allen charge to
the jury before sentencing deliberations conmmenced. At the sane
time the court instructed the jury that, pursuant to Loui siana | aw
the court would inpose a sentence of l|ife inprisonnent wthout
benefit of probation, parole, or suspension of sentence if the jury
did not decide on a penalty. Later, after the jury notified the
court that it was unable to reach a decision, the court polled the
jurors twice, asking them whether they felt that further
del i berations mght help them reach a verdict. In addition to
polling the jury, the court repeated the instructions it had given
to the jurors before they began deliberating. The jury reached a
decision within thirty mnutes after being polled the second tine,
and after hearing the second set of instructions fromthe court.
Lowenfield petitioned the federal court for a wit of habeas
corpus, asserting that his constitutional rights had been viol ated
when hi s deadl ocked jury was coerced into reaching a sentence. W
denied the petitioner relief, affirmng the district court's
decision that the conduct of the state court did not render the
petitioner's trial fundanentally wunfair.?® After granting
certiorari, the Suprene Court held that the conduct of the state

court - polling the jury and issuing an Allen charge that

L owenfield v. Phelps, 817 F.2d 285, 293 (5th Cr. 1987),
aff'd, 484 U S. 231 (1988). W agreed with the district court that
a review of record did not denonstrate that the jury instruction
was coercive to the extent that the trial was rendered
fundanentally unfair. W noted that the jury had deli berated nine
and one-half hours before reaching a verdict in the penalty phase,
reasoning that this length of tinme supported our conclusion that
the jury was not coerced into reaching a sentence.

14



encouraged jurors to decide the case for thensel ves but only after
di scussion and inpartial consideration of the case with the other
jurors - was not coercive in such a way as to deny the petitioner
his constitutional rights.?°

In Bryan v. Wai nwight? we reviewed a district court decision

that granted federal habeas relief to a state prisoner. I n
granting the petition the district court found that the state court
jury was coerced when that court sua sponte called the jury back
into the courtroom (on two separate occasions), and gave an Allen
charge and a twenty mnute deadline in which to see if the jury
court reach a verdict.?> On appeal, we determ ned that the coments

of the judge were not so prejudicial as to nake the petitioner's

Lowenfield, 484 U. S. at 240-41.

21511 F.2d 644, (5th Gir. 1975), cert. denied, 423 U.S. 837
(1975).

21 d. at 645. The jury had been deliberating for five and one-
hal f hours when the court called them back to the courtroom sua
sponte to determ ne whether they were close to a verdict. Upon
| earning that the jury was not close to a verdict the court gave
the jury an Allen charge and dismssed them to continue
deli berating. One-half hour later the court called the jury back
into the court roomand asked if the jury believed that they could
arrive a verdict in a short period of tinme. The court then gave
the jury an additional twenty mnutes and told the jury "we'll see
if you can arrive at a verdict within the next twenty mnutes."”
Wthin seventeen mnutes the jury returned with a guilty verdict.
Id. On appeal, the district court determned that a "coercive
at nosphere was created in which the jury was forced to deliberate
to verdict." Id. at 646, quoting Bryan v. Wainwight, 377 F. Supp.
766, 769 (MD. Fla. 1974), rev'd 511 F.2d 644 (5th Cr. 1975),
cert. denied, 423 U S. 831 (1975). The court concluded that the
total coercive effect deprived the petitioner of his constitutional
rights of due process under the Fifth and Fourteenth Anmendnents,
thereby requiring the court to grant the petitioner's wit of
habeas cor pus. Id. We reversed the district court on appeal
concluding that the | evel of coercion, if any, did not rise to the
| evel of a constitutional violation.

15



trial fundanentally unfair. W held that the coercive effect, if
any, of the state trial procedure did not reach constitutiona
proportions, and we reversed the district court's decisions with

instructions to deny the petition for wit of habeas corpus.?

Relying on the facts of Lowenfield and Bryan as indicative of

the degree of coercion necessary to support a wit of habeas
corpus, we are convinced that the instant A len charge does not
rise to the level of a constitutional violation and thus cannot
support a petition for habeas corpus. Stated differently, we are
not convinced that Boyd's Allen charge unconstitutionally coerced
this jury into reaching a verdict. W disagree, however, wth the
magi strate judge's determ nation that, standing alone, the Alen
charge was coercive in that it essentially told the jury that it
had to reach a verdict. Admttedly, the state court did say that
"a decision has to be reached by a jury," and "you are that jury."
We note, however, that the court also instructed the jury that (1)
it should "endeavor to reach an agreenent if at all possible," (2)
it "ought to nmake every effort to arrive at a unani nous verdict,"
(3) the "verdict nust be the verdict of each individual juror and

not nere acqui escence," (4) it has the "duty to decide the case if

you can conscientiously do so," and (5) it should return to the

jury room and "endeavor to agree upon a verdict." Looking at the
21d. at 646. In reversing the district court in Bryan, we

noted specifically that the district court relied on direct appeal
cases in which the coercive effect of the facts did not have to
rise to the constitutional |evel of deprivation of due process to
merit relief. 1d.

16



entire text of the charge, in the full context of the case, we are
convinced that the instruction did nore to encourage the jurors to
reach a verdict than it did to coerce them Thus, we concl ude that
the phrase "you are that jury" was not unconstitutionally coercive;
in the totality of the circunstances we do not believe that that
phrase forced the jury to reach a verdict.

In addition, after reviewng the additional circunstances
surroundi ng the charge, we are even nore firmy convinced that any
coerci veness generated by the court's instruction fell short of the
| evel of a constitutional violation. The jury deliberated between
4 1/2 and 5 hours before it notified the court that it was
deadl ocked. Only after hearing that the jury was deadl ocked did
the court read the Allen charge and encourage the jury to conti nue
del i berati ng. Approxi mately one hour and twenty mnutes after
hearing that charge the jury returned with its verdict. Cearly,
having determned in Bryan that the ~court's conduct of
spont aneously sumoning the jury, giving an Allen charge before
being notified that the jury was deadl ocked, and inposing a quick
"turn-around"” deadline in which to try to reach a verdict, did not
render a trial fundanentally unfair, we cannot now hold
unconstitutionally coercive the instant situation in which (1) the
jury deliberated for approximtely the sanme anount of tine as the
Bryan jury before notifying the court that it was deadl ocked, and
(2) the court gave no apparent deadline or otherw se pressured the
jury to reach a verdict.

Simlarly, as we concluded in Lowenfield that there was no
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unconstitutional coercion when the court twice polled the jury,
reiterated a supplenental jury charge, and told the jurors that if
they failed to determne a penalty the court would inpose its own
sentence, it nust follow here, under palpably |ess egregious
ci rcunst ances, that there is no unconstitutional coercion. Wen we
review all the factors together we are convinced that Boyd's jury
was not unconstitutionally coerced into reaching a verdict. e
conclude, therefore, that the district court erred in granting
Boyd' s petition for habeas corpus based on its finding that the
Allen charge given by the state court rendered Boyd's trial
fundanental |y unfair.

1]
CONCLUSI ON

Federal habeas corpus will not lie unless an error was so
gross or atrial was so fundanentally unfair that the petitioner's
constitutional rights were viol ated. In determ ning whether an
error was so extrene or a trial was so fundanentally unfair we
review the putative error at issue, looking at the totality of the
circunstances surrounding that error for a violation of the
petitioner's constitutional rights.

Al t hough previous direct appeal cases have held that Allen
charges simlar (and al nost identical) to Boyd's Al len charge were
coercive, prior federal habeas cases have held that simlar Alen
charges acconpani ed by nore egregi ous circunstances did not nerit
relief. W conclude, therefore, after reviewing the instant Allen
charge inits full context, and in conjunction with the totality of
the circunstances surroundi ng the charge, that the district court
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erred in determining that the Allen charge given at Boyd' s state
court trial rendered the trial fundanentally unfair, requiring that
court to grant Boyd's petition for habeas corpus relief and vacate
his sentence. Thus, we reverse the district court order granting
Boyd's wit of habeas corpus and remand this case to that court for
t he purpose of dism ssing Boyd s habeas petition.

REVERSED AND REMANDED
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